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INDIAN  GAMING  REGULATORY  ACT 
AMENDMENTS  OF  1995 


THURSDAY,  JUNE  22,  1995 


U.S.  Senate,  Committee  on  Indian  Affairs,  Meeting 

Jointly  With  the  Subcommittee  on  Native 

Americans  and  Insular  Affairs  of  the  Committee  on 

Resources,  U.S.  House  of  Representatives, 

Washington,  DC. 
The  committees  met,  pursuant  to  notice,  at  9:33  a.m.  in  room 
DG— 50,  Senate  Dirksen  Building,  Hon.  John  McCain  (chairman  of 
the  Committee  on  Indian  Affairs)  presiding. 

Present  from  the  U.S.  Senate  Committee  on  Indian  Affairs:  Sen- 
ators McCain,  Inouye,  Reid,  Wellstone,  and  Domenici. 

Present  from  the  Subcommittee  on  Native  Americans  and  Insu- 
lar Affairs  of  the  Committee  on  Resources,  U.S.  House  of  Rep- 
resentatives: Representatives  Gallegly,  Hastings,  Faleomavaega, 
and  Longley. 

STATEMENT  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  Good  morning.  I'd  like  to  welcome  you  here  today 
for  this  hearing  on  S.  487,  a  bill  to  amend  the  Indian  Gaming  Reg- 
ulatoiy  Act.  Today's  hearing  is  a  joint  hearing  with  the  House  Sub- 
committee on  Native  American  and  Insular  Affairs. 

On  behalf  of  the  Senate  Indian  Affairs  Committee,  I'd  like  to  wel- 
come Chairman  Gallegly  and  the  members  of  the  subcommittee 
and  the  staff. 

Todav  we'll  be  receiving  testimony  on  S.  487  from  State,  Federal 
and  tribal  witnesses.  I'd  Rke  to  say  at  the  outset  that  the  Commit- 
tee invited  both  Grovemor  Wilson  and  Attorney  General  Lundgren 
from  the  State  of  California  to  testify.  But  due  to  conflicts,  they 
were  unable  to  attend. 

The  committee  also  invited  Attorney  Greneral  Doyle  from  the 
State  of  Wisconsin,  and  Representative  Torres  from  California,  who 
were  also  unable  to  attend  today's  hearing. 

Let  me  start  out  by  recognizing  the  tireless  leadership  of  the  Vice 
Chairman  of  the  Committee  on  Indian  Affairs  for  his  outstanding 
work  over  these  many  years  on  behalf  of  Native  Americans. 

Over  the  last  2  years.  Senator  Inouye  and  I  have  spent  many 
hundreds  of  hours  working  with  tribes,  with  States  and  tribes,  to 
fashion  a  consensus  on  amending  the  Indian  Gaming  Regulatory 
Act.  Unfortunately,  our  efforts  were  not  successful.  S.  487  reflects 
our  latest  effort  to  crafl  a  compromise  bill  that  builds  upon  last 
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year's  work.  We  were  unsuccessful,  but  not  because  of  the  lack  of 
effort  and  dedication  on  the  part  of  Senator  Inouye. 

Anyone  familiar  with  this  issue  knows  that  many  difficult  deci- 
sions have  been  part  of  our  effort  to  develop  this  legislation.  I'm 
please  to  see  that  the  Federal  witnesses  are  supporting  the  basic 
provisions  of  this  legislation.  S.  487  will  provide  for  the  establish- 
ment of  minimum  uniform  and  enforceable  Federal  standards  to 
govern  all  class  II  and  class  III  gaming.  These  standards  will  also 
regulate  the  licensing  of  key  employees,  contractors,  suppliers,  and 
industries  associated  with  Indian  gaming  operations. 

The  bill  creates  an  independent  Federal  Gaming  Regulatory 
Commission,  and  gives  it  ample  power  to  enforce  these  standards. 
The  Commission  will  be  funded  through  assessments  on  Indian 
gaming  revenues,  and  fees  imposed  on  license  applicants. 

As  a  result,  the  bill  establishes  where  none  now  exists  a  com- 
prehensive regulatory  framework  for  Federal  oversight  and  regula- 
tion of  all  class  II  and  class  III  gaming  operations.  The  bill  also  in- 
cludes a  new  process  for  the  negotiation  of  tribal-State  compacts  for 
class  III  gaming. 

Let  me  talk  briefly  now  about  what  is  not  in  the  bill.  This  bill 
does  not  include  provisions  for  either  the  expansion  of,  or  the  re- 
striction of,  the  scope  of  Indian  gaming.  The  scope  of  gaming  is  en- 
tirely a  matter  of  State  law  under  the  Cabazon  principles  enun- 
ciated by  the  U.S.  Supreme  Court  in  1987,  and  under  the  current 
act. 

Our  bill  maintains  unchanged  the  language  in  current  law  and 
provides  that  if  a  State  permits  a  gaming  activitv  by  any  person, 
organization  or  entity,  for  any  purpose,  then  a  tribe  may  negotiate 
for  a  compact  for  those  activities.  Maintaining  this  approach  is  en- 
tirely consistent  with  the  recent  Ninth  Circuit  decision  in  Rumsey. 

Under  this  bill,  State  law  will  continue  to  govern  the  scope  of 
permissible  Indian  gaming  within  each  State.  In  most  States,  this 
issue  has  been  resolved  through  negotiation  or  litigation.  In  less 
than  a  handful  of  state,  the  issue  remains  unsettled,  and  is  the 
subject  of  ongoing  litigation.  It  will  be  resolved  by  the  courts  or  the 
parties  outside  of  the  court. 

I  strongly  oppose  any  and  all  efforts  to  abort  that  process  and 
create  winners  and  losers  by  Congressional  fiat.  Legislating  to  re- 
strict or  expand  the  scope  of  Indian  gaming  is  contrary  to  the 
Cabazon  decision  and  contrary  to  my  understanding  of  our  role  in 
the  Congress  under  the  Constitution. 

Indian  gaming  in  this  country  has  been  a  rapidly  growing  indus- 
try that  represents  approximately  7.5  percent  of  the  total  gross  rev- 
enues for  all  legal  gambling  in  the  Nation.  Gross  revenues  for  In- 
dian gaming  in  1993  were  approximately  $2.6  billion.  As  of  March 
23,  1995,  there  were  approximately  115  Indian  tribes  in  22  States 
with  class  III  gaming  compacts.  Since  the  enactment  of  IGRA  in 
1988,  Indian  gaming  has  become  the  single  largest  source  of  eco- 
nomic activity  for  Indian  tribes.  Gaming  nas  resulted  in  dramatic 
economic  growth  on  many  Indian  reservations  and  generated  tens 
of  thousands  of  jobs  on  Indian  reservations. 

Let  me  emphasize  something.  All  of  this  economic  activity  has 
been  on  Indian  reservations.  In  places  where  several  years  ago,  we 
were  moving  heaven  and  earth  to  try  to  attract  jobs,  dollars,  and 


business  activity.  This  growth  in  Indian  gaming  is  not  an  isolated 
occurrence.  In  fact,  the  gross  revenues  for  all  legal  gaming  have 
steadily  increased,  gn'owing  by  over  $4  billion  from  1992  to  1993. 
Charts  around  this  room  mdicate  all  those  statistics  that  I  cited. 
During  the  same  period,  gross  revenues  to  States  through  lotteries 
increased  by  $1  billion,  and  gross  revenues  to  all  non-Indian  casi- 
nos increased  by  $2  billion. 

In  conclusion,  let  me  just  say  this.  To  those  who  would  like  to 
repeal  IGRA  instead  of  improve  it  through  these  amendments,  I  re- 
mind you  the  tribes  gave  up  a  significant  degree  of  sovereignty  in 
1988  when  they  accepted  the  compromise  represented  in  IGRA.  If 
IGRA  is  repealed,  we  are  left  with  a  1987  decision  in  Cabazon 
which  recognized  that  tribes  retained  a  substantially  unfettered 
right  to  conduct  gaming. 

While  it  appears  unlikely  that  there  will  be  consensus  between 
Indian  tribes  and  States  on  any  one  proposal  to  amend  the  Indian 
Gaming  Regulatory  Act,  I  must  emphasize  to  all  concerned,  I  am 
determined  to  make  every  effort  to  enact  legislation  that,  first,  pro- 
vides for  the  establishment  of  minimum  Federal  standards  that 
apply  to  all  forms  of  class  II  and  class  III  gaming  in  Indian  Coun- 
try; and  second,  provides  an  independent  Federal  agency  with  a 
strong  authority  to  enforce  these  standards. 

I  believe  S.  487  does  do  these  things.  For  the  Congress  to  do  less 
would  be  to  abdicate  our  responsibilities  to  Indian  tribes  and  the 
American  public. 

[Text  of  S.  487  follows:] 
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1st  Session 


S.487 


To  amend  the  Indian  Gaming  Regulatory  Act,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  2  (l^islative  day,  February  22),  1995 

Mr.  McCain  (for  himself  and  Mr.  Inouye)  introduced  the  foUowing  bill;  which 

was  read  twice  and  referred  to  the  Committee  on  Indian  Affairs 


A  BILL 


To  amend  the  Indian  Gaming  Regulatory  Act,  and  for  other 

purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Indian  Gaming  Regu- 

5  latory  Act  Amendments  Act  of  1995", 

6  SEC.    2.   AMENDMENTS   TO   THE    INDIAN   GAMING    REGU- 

7  LATORY  ACT. 

8  The  Indian  Gaming  Regulatory  Act  (25  U.S.C.  2701 

9  et  seq.)  is  amended — 

10  (1)  by  striking  the  first  section  and  inserting 

1 1  the  foUowing  new  section: 


2 

1  "SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

2  "(a)  Short  Title. — This  Act  may  be  cited  as  the 

3  'Indian  Gaming  Regulatory  Act'. 

4  "(b)  Table  of  Contents. — The  table  of  contents 

5  for  this  Act  is  as  follows: 

"Sec.  1.  Short  title;  table  of  contents. 

"Sec.  2.  Congressional  findings. 

"Sec.  3.  Purposes. 

"Sec.  4.  Definitions. 

"Sec.  5.  Establishment  of  the  Federal  Indian  Gaming  Regulatoiy  Commission. 

"Sec.  6.  Powers  of  the  Chairperson. 

"Sec.  7.  Powers  and  authority  of  the  Commission. 

"Sec.  8.  Regulatory  framework. 

"Sec.  9.  Advisory  Committee  on  Minimum  Regulatory  Recpiirements  and  Li- 
censing Standards. 

"Sec.  10.  Licensing. 

"Sec.  11.  Requirements  for  the  conduct  of  class  I  and  class  11  gaming  on  In- 
dian lands. 

"Sec.  12.  Class  HI  gaming  on  Indian  lands. 

"Sec.  13.  Review  of  contracts. 

"Sec.  14.  Review  of  existing  contracts;  interim  authority. 

"Sec.  15.  Civil  penalties. 

"Sec.  16.  Judicial  review. 

"Sec.  17.  Commission  funding. 

"Sec.  18.  Authorization  of  appropriations. 

"Sec.  19.  Miscellaneous. 

"Sec.  20.  Dissemination  of  information. 

"Sec.  21.  Severability. 

"Sec.  22.  Criminal  penalties. 

"Sec.  23.  Conforming  amendment. 

"Sec.  24.  Definition  of  financial  institutions."; 

6  (2)  by  striking  sections  2  through  19  and  in- 

7  serting  the  following  new  sections: 

8  '^EC.  2.  CONGRESSIONAL  FINDINGS. 

9  "The  Congress  finds  that^ 

10  "(1)  Indian  tribes  are — 

11  "(A)  engaged  in  the  operation  of  gaming 

12  activities  on  Indian  lands  as  a  means  of  gener- 

13  ating  tribal  governmental  revenue;  and 
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1  "(B)  licensing  such  activities; 

2  "(2)   clear  Federal  standards  and  regulations 

3  for  the  conduct  of  gaming  on  Indian  lands  will  assist 

4  tribal  governments  in  assuring  the  integrity  of  gam- 

5  ing  activities  conducted  on  Indian  lands; 

6  "(3)  a  principal  goal  of  Federal  Indian  poUey  is 

7  to  promote  tribal  economic  development,  tribal  self- 

8  sufficiency,  and  strong  tribal  government; 

9  "(4)  while  Indian  tribes  have  the  right  to  regu- 

10  late  the  operation  of  gaming  activities  on  Indian 

1 1  lands  if  such  gaming  activities  are — 

12  "(A)  not  specifically  prohibited  by  Federal 

13  law;  and 

14  "(B)  conducted  within  a  State  that  as  a 

15  matter  of  public  policy  permits  such  gaming  ac- 

16  tivities, 

17  Congress  has  the  authority  to  regulate  the  privilege 

18  of  doing  business  with  Indian  tribes  in  Indian  coun- 

19  try  (as  defined  in  section  1151  of  title  18,  United 

20  States  Code); 

21  "(5)  systems  for  the  regulation  of  gaming  ac- 

22  tivities  on  Indian  lands  should  meet  or  exceed  feder- 

23  ally  established  minimum  regulatory  requirements; 

24  "(6)  the  operation  of  gaming  activities  on  In- 

25  dian  lands  has  had  a  significant  impact  on  com- 
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1  merce  with  foreign  nations,  among  the  several  States 

2  and  with  the  Indian  tribes;  and 

3  "(7)  the  Constitution  vests  the  Congress  with 

4  the  powers  to  regulate  Conunerce  with  foreign  Na- 

5  tions,  and  among  the  several  States,  and  with  the 

6  Indian  Tribes,  and  this  Act  is  enacted  in  the  exercise 

7  of  those  powers. 

8  '^EC.  3.  PURPOSES. 

9  "The  purposes  of  this  Act  are — 

10  "(1)  to  ensure  the  right  of  Indian  tribes  to  con- 

11  duct  gaming  activities  on  Indian  lands  in  a  manner 

12  consistent  with  the  decision  of  the  Supreme  Court  in 

13  Cahfomia  et  al.  v.  Cabazon  Band  of  Mission  Indians 

14  et  al.  (480  U.S.  202,  107  S.  Ct.  1083,  94  L.  Ed. 

15  2d  244  (1987)),  involving  the  Cabazon  and  Morongo 

16  Bands  of  Mission  Indians; 

17  "(2)  to  provide  a  statutory  basis  for  the  con- 

18  duct  of  gaming  activities  on  Indian  lands  as  a  means 

19  of  promoting  tribal  economic  development,  self-sufifi- 

20  ciency,  and  strong  Indian  tribal  governments; 

21  "(3)  to  provide  a  statutory  basis  for  the  regula- 

22  tion  of  gaming  activities  on  Indian  lands  by  an  In- 

23  dian  tribe  adequate  to  shield  such  activities  from  or- 

24  ganized  crime  and  other  corrupting  influences,  to  en- 

25  sure  that  an  Indian  tribal  government  is  the  primary 

•S  487  IS 


8 

5 

1  beneficiary  of  the  operation  of  gaming  activities,  and 

2  to  ensure  that  gaming  is  conducted  fairly  and  hon- 

3  estly  by  both  the  operator  and  players;  and 

4  "(4)  to  declare  that  the  establishment  of  inde- 

5  pendent  Federal  regulatory  authority  for  the  conduct 

6  of  gaming  activities  on  Indian  lands  and  the  estab- 

7  lishment   of  Federal   minimum   regulatory  require- 

8  ments  for  the  conduct  of  gaming  activities  on  Indian 

9  lands  are  necessary  to  protect  such  gaming. 

10  "SEC.  4.  DEFINITIONS. 

11  "For  purposes  of  this  Act,  the  following  definitions 

12  shall  apply: 

13  "(1)  Applicant. — The  term  'applicant'  means 

14  any  person  who  applies  for  a  hcense  pursuant  to  this 

15  Act,  including  persons  applying  for  a  renewal  of  a  li- 

16  cense. 

17  "(2)  Advisory  committee. — The  term  'Advi- 

18  sory  Committee'  means  the  Advisory  Committee  on 

19  Minimum  Regulatory  Requirements  and  Licensing 

20  Standards  estabhshed  under  section  9(a). 

21  "(3)  Attorney  general. — The  term  'Attor- 

22  ney  General'   means  the  Attorney  General  of  the 

23  United  States. 

24  "(4)   Chairperson. — The  term   'Chairperson' 

25  means  the  Chairperson  of  the  Federal  Indian  Gam- 
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1  ing  Regulatory  Commission  established  under  see- 

2  tion  5. 

3  "(5)  Class  i  gaming. — The  term  'class  I  gam- 

4  ing'  means  social  games  played  solely  for  prizes  of 

5  minimal  value  or  traditional  forms  of  Indian  gaming 

6  engaged  in  by  individuals  as  a  part  of,  or  in  connec- 

7  tion  with,  tribal  ceremonies  or  celebrations. 

8  "(6)  Class  n  gaming. — 

9  "(A)   In   general. — The   term   'class  II 

10  gaming'  means — 

11  "(i)   the   game   of  chance   commonly 

12  known  as  bingo  or  lotto  including,  if  played 

13  in    the    same    location,    pull-tabs,    punch 

14  boards,  tip  jars,  instant  bingo,  and  other 

15  games  similar  to  bingo   (whether  or  not 

16  electronic,  computer,  or  other  technologic 

17  aids  are  used  in  connection  therewith) — 

18  "(I)  which  is  played  for  prizes, 

19  including  monetary  prizes,  with  cards 

20  bearing   numbers    or   other    designa- 

21  tions; 

22  "(11)  in  which  the  holder  of  the 

23  card  covers  such  numbers  or  designa- 

24  tions    when    objects,    similarly    num- 
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1  bered   or   designated,    are    drawn    or 

2  electronically  determined;  and 

3  "(HI)  in  which  the  game  is  won 

4  by  the  first  person  covering  a  pre- 

5  viously    designated    arrangement    of 

6  numbers    or    designations    on    such 

7  cards;  and 

8  "(ii)  card  games  that — 

9  "(I)  are  explicitly  authorized  by 

10  the  laws  of  a  State;  or 

11  "(n)  are  not  explicitly  prohibited 

12  by  the  laws  of  a  State  and  are  played 

13  at  any  location  in  the  State,  but  only 

14  if  such  card  games  are  played  in  con- 

15  formity  with  any  such  laws  (including 

16  regulations)    of  the    State    regarding 

17  hours  or  periods  of  operation  of  such 

18  card  games  or  limitations  on  wagers 

19  or  pot  sizes  in  such  card  games. 

20  "(B)   Exclusions. — The  term   'class   n 

21  gaming'  does  not  include — 

22  "(i)  any  banking  card  games,  includ- 

23  ing  baccarat,  chemin  de  fer,  or  blackjack 

24  (21);  or 
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1  "(ii)  gambling  devices,  as  defined  in 

2  paragraph   (11),   except  for  any  class  II 

3  game  that  is  played  under  subparagraph 

4  (A)(i)  with  technologic  aid  that  has  been 

5  approved  by  the  Commission. 

6  "(C)  Treatment  of  certain  games. — 

7  Notwithstanding   any   other   provision    of  this 

8  paragraph,  the  term  'class  EI  gaming'  includes 

9  those  card  games  played  in  the  State  of  Miehi- 

10  gan,  the  State  of  North  Dakota,  the  State  of 

11  South   Dakota,   or  the   State   of  Washington, 

12  that,  on  or  before  May  1,  1988,  were  actually 

13  operated  in  such  State  by  an  Indian  tribe,  but 

14  only  to  the  extent  of  the  nature  and  scope  of 

15  the  card  games  that  were  actually  operated  by 

16  an  Indian  tribe  in  such  State  on  or  before  such 

17  date,  as  determined  by  the  Commission  (as  de- 

18  fined  in  paragraph  (8)). 

19  "(7)  Class  m  gaming. — The  term  'class  III 

20  gaming'  means  all  forms  of  gaming  that  are  not 

21  class  I  gaming  or  class  II  gaming. 

22  "(8)    Commission. — The    term    'Commission' 

23  means  the  Federal  Indian  Gaming  Regulatory  Com- 

24  mission  estabUshed  under  section,  5. 
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1  "(9)  Compact, — The  term  'compact'  means  an 

2  agreement  relating  to  the  operation  of  class  III  gam- 

3  ing  on  Indian  lands  entered  into  by  an  Indian  tribe 

4  and  a  State,  that  is  approved  by  the  Secretary,  or 

5  an  agreement  relating  to  the  operation  of  class  III 

6  gaming  that  is  negotiated  by  an  Indian  tribe  and  the 

7  Secretary,  and  approved  by  the  Secretary. 

8  "(10)  Electronic,  computer,  or  other 

9  TECHNOLOGIC  AID. — The  term  'electronic,  computer, 

10  or  other  technologic  aid',  in  connection  with  class  II 

11  gaming,  means  a  device,  such  as  a  computer,  tele- 

12  phone,  cable,  television,   satelhte,  or  bingo  blower, 

13  that,  when  used — 

14  "(A)  is  not  a  game  of  chance  or  a  gam- 

15  bUng  device; 

16  "(B)  merely  assists  a  player  or  the  playing 

17  of  a  game;  and 

18  "(C)   is  operated   according  to  applicable 

19  Federal  conununications  law. 

20  "(11)   Electronic  or  electromechanical 

21  FACSIMILE. — The  term           'electronic           or 

22  electromechanical  facsimile'  means  any  gambling  de- 

23  vice,  as  defined  in  paragraph  (12). 

24  "(12)  Gambling  device. — The  term  'gambUng 

25  device'  means — 
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1  "(A)  any  gambling  device,  as  defined  in 

2  '     section   1(a)   of  the  Act  of  January  2,    1951 

3  (commonly  referred  to  as  the  'Gambling  Devices 

4  Transportation  Act')   (64  Stat.   1134,  chapter 

5  1194;  15  U.S.C.  1171(a)),  including  any  elec- 

6  tronic  or  electromechanical  facsimile;  and 

7  "(B)  does  not  include  a  technological  aid 

8  to  class  II  gaming  that  is  approved  by  the  Com- 

9  mission. 

10  "(13)  Gaming-related  contract. — The  term 

11  'gaming-related  contract'  means  any  agreement  for 

12  an  amount  of  more  than  $50,000  per  year — 

13  "(A)  under  which  an  Indian  tribe  or  an 

14  agent  of  any  Indian  tribe  procures  gaming  ma- 

15  terials,  supplies,  equipment,  or  services  that  are 

16  used  in  the  conduct  of  a  class  II  or  class  III 

17  gaming  activity,  or 

18  "(B)  financing  contracts  or  agreements  for 

19  any  facility  in  which  a  gaming  activity  is  to  be 

20  conducted. 

21  "(14)    Gaming-related    contractor. — The 

22  term  'gaming-related  contractor'  means  any  person 

23  who  enters  into  a  gaming-related  contract  with  an 

24  Indian  tribe  or  an  agent  of  an  Indian  tribe,  includ- 
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1  ing  any  person  with  a  financial  interest  in  such  con- 

2  tract. 

3  "(15)  Gaming  service  industry. — The  term 

4  'gaming  service  industry'  means  any  form  of  enter- 

5  prise  that  provides  goods  or  services  that  are  used 

6  in  conjunction  with  any  class  II  or  class  III  gaming 

7  activity,  in  any  case  in  which — 

8  "(A)  the  proposed  agreement  between  the 

9  enterprise  and  a  class  II  or  class  III  gaming  op- 

10  eration,  or  the  aggregate  of  such  agreements  is 

11  for  an  amount  of  not  less  than  $100,000  per 

12  year;  or 

13  "(B)  the  amount  of  business  conducted  by 

14  such  enterprise  with  any  gaming  operation  in 

15  the  1-year  period  preceding  the  effective  date  of 

16  such  agreement  was  not  less  than  $250,000. 

17  "(16)  Indian  lands. — The  term  'Indian  lands' 

18  means — 

19  "(A)  all  lands  within  the  limits  of  any  In- 

20  dian  reservation;  and 

21  "(B)  any  lands— 

22  "(i)  the  title  to  which  is  held  in  trust 

23  by  the  United  States  for  the  benefit  of  any 

24  Indian  tribe;  or 

25  "(ii)  the  title  to  which  is — 
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1  "(I)  held  by  an  Indian  tribe  sub- 

2  ject   to   a   restriction   by  the   United 

3  States  against  ahenation; 

4  "(II)  held  by  the  United  States 

5  for  the  benefit  of  an  individual  Indian; 

6  or 

7  "(III)  held  by  an  individual  sub- 

8  ject    to    restriction    by    the    United 

9  States  against  alienation;  and 

10  "(iii)  over  which  an  Indian  tribe  exer- 

1 1  cises  governmental  power. 

12  "(17)  Indian  tribe. — The  term  'Indian  tribe' 

13  means  any  Indian  tribe,  band,  nation,  or  other  orga- 

14  nized  group  or  community  of  Indians  that — 

15  "(A)  is  recognized  as  eligible  by  the  Sec- 

16  retary  for  the   special  programs   and   services 

17  provided  by  the  United  States  to  Indians  be- 

1 8  cause  of  their  status  as  Indians;  and 

19  "(B)  is  recognized  as  possessing  powers  of 

20  self-government. 

21  "(18)   Key   employee. — The   term   'key  em- 

22  ployee'  means  any  individual  employed  in  a  gaming 

23  operation  licensed  pursuant  to  this  Act  in  a  super- 

24  visoiy  capacity  or  empowered  to  make  any  discre- 

25  tionary  decision  with  regard  to  the   gaming  oper- 
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1  ation,  including  any  pit  boss,  shift  boss,  credit  exec- 

2  utive,  cashier  supervisor,  gaming  facility  manager  or 

3  assistant  manager,  or  manager  or  supervisor  of  se- 

4  curity  employees. 

5  "(19)    Management    contract. — The    term 

6  'management  contract'  means  any  contract  or  eollat- 

7  eral  agreement  between  an  Indian  tribe  and  a  eon- 

8  tractor,  if  such  contract  or  agreement  provides  for 

9  the  management  of  all  or  part  of  a  gaming  oper- 

10  ation. 

11  "(20)  Management  contractor. — The  term 

12  'management  contractor'  means  any  person  entering 

13  into  a  management  contract  with  an  Indian  tribe  or 

14  an  agent  of  the  Indian  tribe  for  the  management  of 

15  a  gaming  operation,  including  any  person  with  a  fi- 

16  nancial  interest  in  such  contract. 

17  "(21)  Material  control. — The  term  'mate- 

18  rial  control'  means  the  exercise  of  authority  or  su- 

19  pervision  or  the  power  to  make  or  cause  to  be  made 

20  any  discretionary  decision  with  regard  to   matters 

21  which  have  a  substantial  effect  on  the  financial  or 

22  .        management  aspects  of  a  gaming  operation. 

23  "(22)   Net   revenues. — The  term   'net  reve- 

24  nues'  means  the  gross  revenues  of  an  Indian  gaming 

25  activity  reduced  by  the  sum  of — 
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1  "(A)  any  amounts  paid  out  or  paid  for  as 

2  prizes;  and 

3  "(B)  the  total  operating  expenses  associ- 

4  ated  with  the  gaming  activity,  excluding  man- 

5  agement  fees. 

6  "(23)  Person. — The  term  'person'  means  an 

7  individual,    firm,    corporation,    association,    partner- 

8  ship,    trust,    consortium,   joint   venture,    entity,    or 

9  gaming  operation. 

10  "(24)     Secretary. — The     term     'Secretary* 

1 1  means  the  Secretary  of  the  Interior. 

12  "SEC.  5.  ESTABLISHMENT  OF  THE  FEDERAL  INDIAN  GAM- 

1 3  ING  REGULATORY  COMMISSION. 

14  "(a)  Establishment. — There  is  established  as  an 

15  independent  agency  of  the  United  States,  a  Commission 

16  to  be  known  as  the  Federal  Indian  Gaming  Regulatory 

17  Commission.  Such  Commission  shall  be  an  independent  es- 

18  tablishment,  as  defined  in  section  104  of  title  5,  United 

19  States  Code. 

20  "(b)  Composition  op  the  Commission. — 

21  "(1)  In  general. — The  Commission  shall  be 

22  composed  of  3  full-time  members,  who  shall  be  ap- 

23  pointed  by  the  President,  by  and  with  the  advice  and 

24  consent  of  the  Senate. 
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1  "(2)  Citizenship  of  members. — Each  mem- 

2  ber  of  the  Commission  shall  be  a  citizen  of  the  Unit- 

3  ed  States. 

4  "(3)     Requirements     for     members. — No 

5  member  of  the  Commission  may — 

6  "(A)  pursue  any  other  business  or  occupa- 

7  tion  or  hold  any  other  office; 

8  "(B)  be  actively  engaged  in  or,  other  than 

9  through  distribution  of  gaming  revenues  as  a 

10  member  of  an  Indian  tribe,  have  any  direct  pe- 

1 1  cuniary  interest  in  gaming  activities; 

12  "(C)    other   than   through   distribution   of 

13  gaming  revenues  as   a  member  of  an   Indian 

14  tribe,  have  any  pecuniary  interest  in  any  busi- 

15  ness  or  organization  that  holds  a  gaming  license 

16  under  this  Act  or  that  does  business  with  any 

17  person  or  organization  licensed  under  this  Act; 

18  "(D)  have  been  convicted  of  a  felony  or 

19  gaming  offense;  or 

20  "(E)    have   any   financial    interest    in,    or 

21  management  responsibility  for,  any  gaming-re- 

22  lated  contract  or  any  other  contract  approved 

23  pursuant  to  this  Act. 

24  "(4)  Political  affiliation. — 
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1  "(A)    In    general. — Not    more    than    2 

2  members  of  the  Commission  shall  be  members 

3  of  the  same  political  party.  In  making  appoint- 

4  ments  to  the  Commission,  the  President  shall 

5  appoint  members  of  different  political  parties, 

6  to  the  extent  practicable. 

7  "(B)   Tribal   membership. — ^At   least   2 

8  members  of  the  Commission  shall  each  be  a 

9  member  of  a  federally  recognized  Indian  tribe. 

10  No  2  members  appointed  under  this  subpara- 

11  graph   shall  be   members  of  the  same  Indian 

12  tribe. 

13  "(5)  Additional  requirements. — The  Com- 

14  mission  shall  be  composed  of  the  most  qualified  indi- 

15  viduals  available,  subject  to  the  following  conditions: 

16  "(A)    Certified    public    accountant 

17  representation. — One  member  of  the  Com- 

18  mission  shall  be  a  certified  pubUc  accountant 

19  with  not  less  than  5  years  of  progressively  re- 

20  sponsible  experience  in  accounting  and  auditing, 

21  and  a  comprehensive  knowledge  of  the  prin- 

22  ciples  and  practices  of  corporate  finance. 

23  "(B)   Law  enforcement   representa- 

24  TION. — One  member  of  the  Commission  shall  be 

25  selected  with  special  reference  to  training  and 
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1  experience  in  the  fields  of  investigation  or  law 

2  enforcement. 

3  "(6)  Background  investigations. — The  At- 

4  tomey  General  shall  conduct  a  background  inves- 

5  tigation  concerning  any  individual  under  consider- 

6  ation  for  appointment  to  the  Commission,  with  par- 

7  ticular  regard  to  the  financial  stability,  integrity,  re- 

8  sponsibility,  and  reputation  for  good  character,  hon- 

9  esty,  and  integrity  of  the  nominee. 

10  "(c)  Chairperson. — The  President  shall  select  a 

11  Chairperson  from  among  the  members  appointed  to  the 

12  Commission. 

13  "(d)  Vice  Chairperson. — The  Commission  shall  se- 

14  lect,  by  majority  vote,  one  of  the  members  of  the  Commis- 

15  sion  to  serve  as  Vice  Chairperson.  The  Vice  Chairperson 

16  shaU— 

17  "(1)  serve  as  Chairperson  of  the  Commission  in 

18  the  absence  of  the  Chairperson;  and 

19  "(2)  exercise  such  other  powers  as  may  be  dele- 

20  gated  by  the  Chairperson. 

21  "(e)  Terms  of  Office. — 

22  "(1)  In  general. — Each  member  of  the  Com- 

23  mission  shall  hold  office  for  a  term  of  5  years. 
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1  "(2)  Initial  ■  APPOINTMENTS. — Initial  appoint- 

2  merits  to  the  Commission  shall  be  made  for  the  fol- 

3  lowing  terms: 

4  "(A)  The  Chairperson  shall  be  appointed 

5  for  a  term  of  5  years. 

6  "(B)  One  member  shall  be  appointed  for  a 

7  term  of  4  years. 

8  "(C)  One  member  shaU  be  appointed  for  a 

9  term  of  3  years. 

10  "(3)  Limitation. — No  member  shall  serve  for 

1 1  more  than  2  terms  of  5  years  each. 

12  "(f)  Vacancies.— 

13  "(1)  In  general. — Each  individual  appointed 

14  by  the  President  to  serve  as  Chairperson  and  each 

15  member  of  the  Commission  shall,  unless  removed  for 

16  cause  under  paragraph  (2),  serve  in  the  capacity  for 

17  which  such  individual  is  appointed  until  the  expira- 

1 8  tion  of  the  term  of  such  individual  or  until  a  succes- 

19  sor  is  duly  appointed  and  qualified. 

20  "(2)    Removal    from    office. — The    Chair- 

21  person  or  any  member  of  the  Commission  may  only 

22  be  removed  from  office  before  the  expiration  of  the 

23  term  of  office  by  the  President  for  neglect  of  duty, 

24  malfeasance  in  office,  or  for  other  good  cause  shown. 
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1  "(3)  Term  to  fill  vacancies. — The  term  of 

2  any  member  appointed  to  fill  a  vacancy  on  the  Com- 

3  mission  shall  be  for  the  unexpired  term  of  the  mem- 

4  ber. 

5  "(g)  Quorum. — Two  members  of  the  Commission 

6  shall  constitute  a  quorum. 

7  "(h)  Meetings. — 

8  "(1)  In  general. — The  Commission  shall  meet 

9  at  the  call  of  the  Chairperson  or  a  majority  of  the 

10  members  of  the  Commission. 

11  "(2)  Majority  of  members  determine  ac- 

12  TION. — ^A  majority  of  the  members  of  the  Commis- 

13  sion  shall  determine  any  action  of  the  Commission. 

14  "(i)  Compensation. — 

15  "(1)  Chairperson. — The  Chairperson  shall  be 

16  paid  at  a  rate  equal  to  that  of  level  IV  of  the  Execu- 

17  tive  Schedule  under  section  5316  of  title  5,  United 

18  States  Code. 

19  "(2)  Other  members. — Each  other  member  of 

20  the  Commission  shall  be  paid  at  a  rate  equal  to  that 

21  of  level  V  of  the  Executive  Schedule  under  section 

22  5316  of  title  5,  United  States  Code. 

23  "(3)  Travel. — ^All  members  of  the  Commission 

24  shall  be  reimbursed  in  accordance  with  title  5,  Unit- 

25  ed  States  Code,  for  travel,  subsistence,  and  other 
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1  necessary  ejq^enses  incurred  by  them  in  the  perform- 

2  ance  of  their  duties. 

3  "(j)  Administrative  Support  Services. — The  Ad- 

4  ministrator  of  Greneral  Services  shall  provide  to  the  Com- 

5  mission  on  a  reimbursable  basis  such  administrative  sup- 

6  port  services  as  the  Commission  may  request. 

7  *«EC.  6.  POWERS  OF  THE  CHAIRPERSON. 

8  "(a)  Chief  Executive  Officer. — The  Chairperson 

9  shall  serve  as  the  chief  executive  officer  of  the  Commis- 

10  sion. 

11  "(b)  Administration  of  the  Commission. — 

12  "(1)  In  general. — Subject  to  subsection  (c), 

13  the  Chairperson — 

14  "(A)  shall  employ  and  supervise  such  per- 

15  sonnel  as  the  Chairperson  considers  necessary 

16  to  cany  out  the  functions  of  the  Commission, 

17  and  assign  work  among  such  personnel; 

18  "(B)   shall  appoint  a  General  Counsel  to 

19  the  Commission  who  shall  be  paid  at  the  annual 

20  rate  of  basic  pay  payable  for  ES-6  of  the  Sen- 

21  ior  Executive   Service   Schedule  under  section 

22  5382  of  title  5,  United  States  Code; 

23  "(C)    shall    appoint    and    supervise    other 

24  staff  of  the  Commission  without  regard  to  the 
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1  provisions  of  title  5,  United  States  Code,  gov- 

2  eming  appointments  in  the  competitive  service; 

3  "(D)  may  procure  temporary  and  intermit- 

4  tent  services  under  section  3109(b)  of  title  5, 

5  United  States  Code,  but  at  rates  for  individuals 

6  not  to  exceed  the  daily  equivalent  of  the  maxi- 

7  mum  annual  rate  of  basic  pay  payable  for  ES- 

8  6  of  the  Senior  Executive  Service  Schedule; 

9  "(E)  may  request  the  head  of  any  Federal 

10  agency  to  detail  any  personnel  of  such  agency 

11  to  the  Commission  to  assist  the  Commission  in 

12  carrying    out    the    duties    of   the    Commission 

13  under  this  Act,  unless  otherwise  prohibited  by 

14  law; 

15  "(P)  shall  use  and  expend  Federal  funds 

16  and  funds  collected  pursuant  to  section  17;  and 

17  "(G)  may  contract  for  the  services  of  such 

18  other   professional,    technical,    and   operational 

19  personnel  and  consultants  as  may  be  necessary 

20  to  the  performance  of  the  Commission's  respon- 

21  sibilities  under  this  Act. 

22  "(2)  Compensation  of  staff. — The  staff  re- 

23  ferred  to  in  paragraph  (1)(C)  shall  be  paid  without 

24  regard  to  the  provisions  of  chapter  51    and   sub- 

25  chapters  III  and  VIII  of  chapter  53  of  title  5,  Unit- 
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1  ed  States  Code,  relating  to  classification  and  Gen- 

2  eral  Schedule  and  Senior  Executive  Service  Schedule 

3  pay  rates,  except  that  no  individual  so  appointed 

4  may  receive  pay  in  excess  of  the  annual  rate  of  basic 

5  pay  payable  for  ES-5  of  the  Senior  Executive  Serv- 

6  ice  Schedule  under  section  5382  of  title  5,  United 

7  States  Code. 

8  "(c)  Applicable  Policies. — In  carrying  out  any  of 

9  the  functions  under  this  section,  the  Chairperson  shall  be 

10  governed  by  the  general  policies  of  the  Commission  and 

11  by  such  regulatory  decisions,  findings,  and  determinations 

12  as  the  Commission  may  by  law  be  authorized  to  make. 

1 3  "SEC.  7.  POWERS  AND  AUTHORITY  OF  THE  COMMISSION. 

14  "(a)  General  Powers. — 

15  "(1)  In  general. — The  Commission  shall  have 

16  the  power  to — 

17  "(A)    approve   the   annual   budget   of  the 

1 8  Commission; 

19  "(B)  promulgate  regulations  to  carry  out 

20  this  Act; 

21  "(C)  establish  a  rate  of  fees  and  assess- 

22  ments,  as  provided  in  section  17; 

23  "(D)     conduct     investigations,     including 

24  background  investigations; 
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1  "(E)  issue  a  temporary  order  closing  the 

2  operation  of  gaming  activities; 

3  "(F)  after  a  hearing,  make  permanent  a 

4  temporary  order  closing  the  operation  of  gam- 

5  ing  activities,  as  provided  in  section  15; 

6  "(G)  grant,  deny,  limit,  condition,  restrict, 

7  revoke,  or  suspend  any  license  issued  under  any 

8  licensing  authority  conferred  upon  the  Commis- 

9  sion  pursuant  to  this  Act  or  fine  any  person  li- 

10  censed  pursuant  to  this  Act  for  violation  of  any 

11  of  the  conditions  of  licensure  under  this  Act; 

12  "(H)  inspect  and  examine  all  premises  in 

13  which  class  II  or  class  III  gaming  is  conducted 

14  on  Indian  lands; 

15  "(I)  demand  access  to  and  inspect,  exam- 

16  ine,  photocopy,  and  audit  all  papers,  books,  and 

17  records  of  class  II  and  class  III  gaming  activi- 

18  ties  conducted  on  Indian  lands  and  any  other 

19  matters  necessary  to  carry  out  the  duties  of  the 

20  Commission  under  this  Act; 

21  "(J)   use  the  United   States   mail   in  the 

22  same  manner  and  under  the  same  conditions  as 

23  any  department  or  agency  of  the  United  States; 
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1  "(K)  procure  supplies,  services,  and  prop- 

2  erty  by  contract  in  accordance  with  applicable 

3  Federal  laws; 

4  "(L)    enter   into   contracts   with   Federal, 

5  State,  tribal,  and  private  entities  for  activities 

6  necessary  to  the  discharge  of  the  duties  of  the 

7  Commission; 

8  "(M)  serve  or  cause  to  be  served  process  or 

9  notices  of  the  Commission  in  a  manner  provided 

10  for  by  the  Commission  or  in  a  manner  provided 

1 1  for  the  service  of  process  and  notice  in  civil  ac- 

12  tions  in  accordance  with  the  applicable  rules  of 

13  a  tribal,  State,  or  Federal  court; 

14  "(N)  propound  vmtten  interrogatories  and 

15  appoint  hearing  examiners,   to  whom  may  be 

16  delegated  the  power  and  authority  to  administer 

17  oaths,  issue  subpoenas,  propound  written  inter- 

18  rogatories,  and  require  testimony  under  oath; 

19  "(Q)   conduct  all   administrative  hearings 

20  pertaining  to  civil  violations  of  this  Act  (includ- 

21  ing  any  civil  violation  of  a  regulation  promul- 

22  gated  under  this  Act); 

23  "(P)  collect  all  fees  and  assessments  au- 

24  thorized  by  this  Act  and  the  regulations  pro- 

25  mulgated  pursuant  to  this  Act; 

•S  487  IS 

93-810  -  95  -  2 


28 

25 

1  "(Q)  assess  penalties  for  violations  of  the 

2  provisions  of  this  Act  and  the  regulations  pro- 

3  mulgated  pursuant  to  this  Act; 

4  "(R)  provide  training  and  technical  assist- 

5  ance  to  Indian  tribes  with  respect  to  all  aspects 

6  of  the  conduct  and  regulation  of  gaming  activi- 

7  ties; 

8  "(S)  monitor  and,  as  specifically  author- 

9  ized  by  this  Act,  regulate  class  II  and  class  III 

10  gaming; 

11  "(T)  approve  all  management-related  and 

12  gaming-related  contracts;  and 

13  "(U)  in  addition  to  the  authorities  other- 

14  wise  specified  in  this  Act,  delegate,  by  published 

15  order  or  rule,  any  of  the  functions  of  the  Com- 

16  mission    (including   functions   with    respect    to 

17  hearing,   determining,   ordering,   certifying,   re- 

18  porting,  or  otherwise  acting  on  the  part  of  the 

19  Commission  concerning  any  work,  business,  or 

20  matter)  to  a  division  of  the  Commission,  an  in- 

21  dividual  member  of  the  Commission,  an  admin- 

22  istrative  law  judge,  or  an  employee  of  the  Com- 

23  mission. 

24  "(2)  Statutory  constrik^tion. — Nothing  in 

25  this  section  may  be  construed  to  authorize  the  dele- 
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1  gation  of  the  function  of  rulemaking,  as  described  in 

2  subchapter  II  of  chapter  5  of  title  5,  United  States 

3  Code,  with  respect  to  general  rules  (as  distinguished 

4  from  rules  of  particular  applicability),  or  the  promul- 

5  gation  of  any  other  rule. 

6  "(b)  Right  To  Review  Delegated  Functions. — 

7  "(1)  In  GENEiiAL. — ^With  respect  to  the  delega- 

8  tion  of  any  of  the  functions  of  the  Commission,  the 

9  Commission  shall  retain  a  discretionary  right  to  re- 

10  view  the  action  of  any  division  of  the  Commission, 

11  individual  member  of  the  Commission,  administra- 

12  tive  law  judge,  or  employee  of  the  Commission,  upon 

13  the  initiative  of  the  Commission. 

14  "(2)  Vote  needed  for  review. — The  vote  of 

15  one  member  of  the  Commission  shall  be  sufficient  to 

16  bring  an  action  referred  to  in  paragraph  (1)  before 

17  the   Commission   for   review,   and   the   Commission 

18  shall  ratify,  revise,  or  reject  the  action  under  review 

19  not  later  than  the  last  day  of  the  applicable  period 

20  specified  in  regulations  promulgated  by  the  Commis- 

21  sion. 

22  "(3)  Failure  to  conduct  review. — If  the 

23  Commission  declines  to  exercise  the  ri^t  to  such  re- 

24  view  or  fails  to  exercise  such  right  within  the  appli- 

25  cable  period  specified  in  regulations  promulgated  by 
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1  the  Commission,  the  action  of  any  such  division  of 

2  the  Commission,  individual  member  of  the  Commis- 

3  sion,  administrative  law  judge,  or  employee,  shall, 

4  for  all  purposes,  including  any  appeal  or  review  of 

5  such  action,  be  deemed  an  action  of  the  Commission. 

6  "(c)  Minimum  Requirements. — Pursuant  to  the 

7  procedures  described  in  section  9(d),  after  receiving  rec- 

8  ommendations  from  the  Advisory  Committee,  the  Commis- 

9  sion  shall  estabUsh  minimum  Federal  standards — 

10  "(1)  for  background  investigations,  licensing  of 

11  persons,  and  hcensing  of  gaming  operations  associ- 

12  ated  with  the  conduct  or  regulation  of  class  II  and 

13  class  III  gaming  on  Indian  lands  by  tribal  govem- 

14  ments;  and 

15  "(2)  for  the  operation  of  class  II  and  class  III 

16  gaming  activities  on  Indian  lands,  including — 

17  "(A)    surveillance   and   security   personnel 

18  and  systems  capable  of  monitoring  all  gaming 

19  activities,  including  the  conduct  of  games,  cash- 

20  iers'  cages,  change  booths,  count  rooms,  move- 

21  ments  of  cash  and  chips,  entrances  and  exits  to 

22  gaming  facilities,  and  other  critical  areas  of  any 

23  gaming  faciUty; 
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1  "(B)  procedures  for  the  protection  of  the 

2  integrity  of  the  rules  for  the  play  of  games  and 

3  controls  related  to  such  rules; 

4  "(C)  credit  and  debit  collection  controls; 

5  "(D)  controls  over  gambUng  devices  and 

6  equipment;  and 

7  "(E)  accounting  and  auditing. 

8  "(d)  Commission  Access  to  Information. — 

9  "(1)  In  general. — The  Commission  may  se- 

10  cure  from  any  department  or  agency  of  the  United 

11  States  information  necessary  to  enable  the  Commis- 

12  sion  to  cany  out  this  Act.  Unless  otherwise  prohib- 

13  ited  by  law,  upon  request  of  the  Chairperson,  the 

14  head  of  such  department  or  agency  shall  furnish 

15  such  information  to  the  Commission. 

16  "(2)  Information  transfer. — The  Commis- 

17  sion  may  secure  from  any  law  enforcement  or  gam- 

18  ing  regulatory  agency  of  any  State,  Indian  tribe,  or 

19  foreign  nation  information  necessary  to  enable  the 

20  Commission  to  carry  out  this  Act.  Unless  otherwise 

21  prohibited  by  law,  upon  request  of  the  Chairperson, 

22  the  head  of  any  State  or  tribal  law  enforcement 

23  agency  shall  furnish  such  information  to  the  Com- 

24  mission. 
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1  "(3)     Privileged     information. — Notwith- 

2  standing  sections  552  and  552a  of  title  5,  United 

3  States  Code,  the  Commission  shall  protect  from  dis- 

4  closure  information  provided  by  Federal,  State,  trib- 

5  al,  or  international  law  enforcement  or  gaming  regu- 

6  latory  agencies. 

7  "(4)  Law  enforcement  agency. — For  pur- 

8  poses  of  this  subsection,  the  Commission  shall  be 

9  considered  a  law  enforcement  agency. 

10  "(e)  Investigations  and  Actions. — 

11  "(1)  In  general. — 

12  "(A)   Possible  violations. — The  Com- 

13  mission  may,  at  the  discretion  of  the  Commis- 

14  sion,  and  as  specifically  authorized  by  this  Act, 

15  conduct  such  investigations  as  the  Commission 

16  considers  necessary  to  determine  whether  any 

17  person  has  violated,  is  violating,  or  is  conspiring 

18  to  violate  any  provision  of  this  Act  (including 

19  any  rule  or  regulation  promulgated  under  this 

20  Act).  The  Commission  may  require  or  permit 

21  any  person  to  file  with  the  Commission  a  state- 

22  ment  in  writing,  under  oath,  or  otherwise  as  the 

23  Commission  may  determine,  concerning  all  of 

24  the  relevant  facts  and  circumstances  regarding 
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1  the  matter  under  investigation  by  the  Commis- 

2  sion  pursuant  to  this  subsection. 

3  "(B)  Administrative  investigations. — 

4  The  Commission  is  authorized,  at  the  discretion 

5  of  the  Commission,  and  as  specifically  author- 

6  ized  by  this  Act,  to  investigate  such  facts,  con- 

7  ditions,  practices,  or  matters  as  the  Commission 

8  considers  necessary  or  proper  to  aid  in — 

9  "(i)  the  enforcement  of  any  provision 

10  of  this  Act; 

11  "(ii)  prescribing  rules  and  regulations 

12  under  this  Act;  or 

13  "(iii)  securing  information  to  serve  as 

14  a  basis  for  recommending  further  legisla- 

15  tion  concerning  the  matters  to  which  this 

16  Act  relates. 

17  "(2)  Administrative  authorities. — 

18  "(A)   In   general. — For  the  purpose   of 

19  any  investigation  or  any  other  proceeding  con- 

20  ducted  under  this  Act,  any  member  of  the  Com- 

21  mission  or  any  officer  designated  by  the  Com- 

22  mission  is  empowered  to  administer  oaths  and 

23  affirmations,  subpoena  witnesses,  compel  their 

24  attendance,  take  evidence,  and  require  the  pro- 

25  duction  of  any  books,  papers,  correspondence, 
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1  memoranda,  or  other  records  that  the  Commis- 

2  sion  considers  relevant  or  material  to  the  in- 

3  quiry.  The  attendance  of  such  witnesses  and  the 

4  production  of  any  such  records  may  be  required 

5  from  any  place  in  the  United  States  at  any  des- 

6  ignated  place  of  hearing. 

7  "(B)  Requiring  appearances  or  testi- 

8  MONY. — In  case  of  contumacy  by,  or  refusal  to 

9  obey  any  subpoena  issued  to,  any  person,  the 

10  Commission  may  invoke  the  jurisdiction  of  any 

11  court  of  the  United  States  within  the  jurisdic- 

12  tion  of  which  an  investigation  or  proceeding  is 

13  carried  on,  or  where  such  person  resides  or  car- 

14  ries  on  business,  in  requiring  the  attendance 

15  and  testimony  of  witnesses  and  the  production 

16  of  books,  papers,  correspondence,  memoranda, 

17  and  other  records. 

18  "(C)    Court    orders. — ^Any    such    court 

19  may  issue  an  order  requiring  such  person  to  ap- 

20  pear  before  the  Commission  or  member  of  the 

21  Commission  or  officer  designated  by  the  Com- 

22  mission,  there  to  produce  records,  if  so  ordered, 

23  or  to  give  testimony  touching  the  matter  under 

24  investigation  or  in  question,  and  any  failure  to 
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1  obey  such  order  of  the  court  may  be  punished 

2  by  such  court  as  a  contempt  of  such  court. 

3  "(3)  Enforcement. — 

4  "(A)  In  general. — If  the  Commission  de- 

5  termines  that  any  person  is  engaged,  has  en- 

6  gaged,  or  is  conspiring  to  engage,  in  any  act  or 

7  practice  constituting  a  violation  of  any  provision 

8  of  this  Act   (including  any  rule  or  regulation 

9  promulgated  under  this  Act),  the  Commission 

10  may — 

11  "(i)  bring  an  action  in  the  appropriate 

12  district  court  of  the  United  States  or  the 

13  United  States  District  Court  for  the  Dis- 

14  triet  of  Columbia  to   enjoin   such   act  or 

15  practice,  and  upon  a  proper  showing,  the 

16  court  shall  grant,  without  bond,  a  perma- 

17  nent  or  temporary  injunction  or  restraining 

18  order;  or 

19  "(ii)  transmit  such  evidence  as  may  be 

20  available  concerning  such  act  or  practice  as 

21  may  constitute  a  violation  of  any  Federal 

22  criminal  law  to  the  Attorney  General,  who 

23  may  institute  the  necessary  criminal  pro- 

24  ceedings. 
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1  "(B)    Statutory    construction. — The 

2  authority  of  the  Commission  to  conduct  inves- 

3  tigations  and  take  actions  may  not  be  construed 

4  to  affect  in  any  way  the  authority  of  any  other 

5  agency  or  department  of  the  United  States  to 

6  carry    out    statutory    responsibilities    of    such 

7  agency  or  department. 

8  "(4)   Writs,    injunctions,   and   orders. — 

9  Upon  apphcation  of  the  Commission,  each  district 

10  court  of  the  United  States  shall  have  jurisdiction  to 

11  issue  writs  of  mandamus,  injunctions,   and  orders 

12  commanding  any  person  to  comply  with  the  provi- 

13  sions  of  this  Act  (including  any  rules  and  regulations 

14  promulgated  under  this  Act). 

15  '^EC.  8.  REGULATORY  FRAMEWORK. 

16  "(a)  Class  n  Gaming. — For  class  II  gaming,  Indian 

17  tribes  shall  retain  the  ri^t  of  such  tribes  to,  in  a  manner 

18  that  meets  or  exceeds  minimum  Federal  standards  estab- 

19  Ushed  by  the  Conmaission  pursuant  to  section  7(c) — 

20  "(1)  monitor  and  regulate  such  gaming;  and 

21  "(2)    conduct    background    investigations    and 

22  issue  licenses  to  persons  who  are  required  to  obtain 

23  a  Ucense  under  section  10(a). 

24  "(b)  Class  III  Gaming  Conducted  Under  a  Trib- 

25  al-State  Compact. — For  class  III  gaming  conducted 
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1  under  the  authority  of  a  tribal- State  compact  entered  into 

2  pursuant  to  section  12,  an  Indian  tribe  or  a  State,  or  both, 

3  as  provided  in  a  compact  or  by  tribal  ordinance  or  resolu- 

4  tion,  shall,  in  a  manner  that  meets  or  exceeds  minimum 

5  Federal  standards  established  by  the  Commission  pursu- 

6  ant  to  section  7(c) — 

7  "(1)  monitor  and  regulate  gaming; 

8  "(2)    conduct    background    investigations    and 

9  issue  licenses  to  persons  who  are  required  to  obtain 

10  a  Ucense  pursuant  to  section  10(a);  and 

11  "(3)  establish  and  regulate  internal  control  sys- 

12  tems. 

13  "(c)   Certain  Other  Compacts. — For  class  III 

14  gaming  conducted  under  the  authority  of  a  compact  nego- 

15  tiated  with  the  Secretary  pursuant  to  section  12(a)(2), 

16  such  compact  shall  provide  that  the  Indian  tribes  or  other 

17  appropriate  entity  shall,  in  a  manner  that  meets  or  ex- 

18  ceeds   minimum   Federal   standards   established  by  the 

19  Commission  pursuant  to  section  7(c) — 

20  "(1)  monitor  and  regulate  such  gaming; 

21  "(2)    conduct    background    investigations    and 

22  issue  hcenses  to  persons  who  are  required  to  obtain 

23  a  Hcense  pursuant  to  section  10(a);  and 

24  "(3)  establish  and  regulate  internal  control  sys- 

25  tems. 
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1  "(d)  Violations  of  Minimum  Federal  Stand- 

2  ards. — 

3  "(1)  Class  ii  gaming. — In  any  case  in  which 

4  an  Indian  tribe  that  conducts  class  II  gaming  sub- 

5  stantially  fails  to  meet  minimum  Federal  standards 

6  for  class  II  gaming,  after  providing  the  Indian  tribe 

7  notice  and  opportunity  to  cure  violations  and  to  be 

8  heard,  and  after  the  exhaustion  of  other  authorized 

9  remedies  and  sanctions,  the  Commission  shall  have 

10  the  authority  to  conduct  background  investigations, 

11  issue  licenses,  and  estabUsh  and  regulate  internal 

12  control  systems.  Such  authority  of  the  Commission 

13  may  be  exclusive  until  such  time  as  the  regulatory 

14  and  internal  control  systems  of  the  Indian  tribe  meet 

15  or  exceed  the  minimum  Federal  standards  concern- 

16  ing  regulatory,  licensing,  or  internal  control  require- 

17  ments  estabUshed  by  the  Commission. 

18  "(2)  Class  m  gaming. — In  any  case  in  which 

19  an  Indian  tribe  or  a  State  (or  both)  that  regulates 

20  class  ni  gaming  fails  to  meet  or  exceed  minimum 

21  Federal  standards  for  class  III  gaming,  after  provid- 

22  ing  notice  and  opportunity  to  cure  violations  and  be 

23  heard,  and  after  the  exhaustion  of  other  authorized 

24  remedies  and  sanctions,  the  Commission  shall  have 

25  the  authority  to  conduct  background  investigations, 
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1  issue  licenses,  and  establish  and  regulate  internal 

2  control  systems.  Such  authority  of  the  Commission 

3  may  be  exclusive  until  such  time  as  the  regulatory 

4  or  internal  control  systems  of  the  Indian  tribe  or  a 

5  State,  or  both,  meet  or  exceed  the  minimum  regu- 

6  latory,  hcensing,  or  internal  control  requirements  es- 

7  tablished  by  the  Commission. 

8  '^EC.  9.  ADVISORY  COMMITTEE  ON  MINIMUM  REGULATORY 

9  REQUIREMENTS     AND     LICENSING     STAND- 

10  ARDS. 

11  "(a)  Establishment. — The  President  shall  estab- 

12  lish  an  advisory  committee  to  be  known  as  the  'Advisory 

13  Committee  on  Minimum  Regulatory  Requirements  and  Li- 

14  censing  Standards'. 

15  "(b)  Members. — The  Advisory  Committee  shall  be 

16  composed  of  7  members  who  shall  be  appointed  by  the 

17  President,  of  which — 

18  "(1)  3  members,  selected  from  a  hst  of  rec- 

19  ommendations   submitted  to   the   President  by  the 

20  Chairperson  and  Vice  Chairperson  of  the  Committee 

21  on  Indian  Affairs  of  the  Senate  and  the  Chairperson 

22  and  ranking  minority  member  of  the  Subcommittee 

23  on  Native  American  and  Insular  Affairs  of  the  Com- 

24  mittee  on  Resources  of  the  House  of  Representa- 

25  tives,  shall  be  members  of  federally  recognized  In- 
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1  dian  tribes  involved  in  gaming  covered  under  this 

2  Act; 

3  "(2)  2  members,  selected  from  a  list  of  rec- 

4  ommendations  submitted  to  the   President  by  the 

5  Majority  Leader  and  the  Minority  Leader  of  the 

6  Senate  and  the  Speaker  and  the  Minority  Leader  of 

7  the  House  of  Representatives,  shall  represent  State 

8  governments;  and 

9  "(3)  2  members  shall  each  be  an  employee  of 

10  the  Department  of  Justice. 

11  "(c)  Recommendations  for  Minimum  Federal 

12  Standards. — 

13  "(1)  In  general. — Not  later  than  180  days 

14  after  the  date  on  which  the  Advisory  Committee  is 

15  fully  constituted,  the  Advisory  Committee  shall  de- 

16  velop  and  submit  to  the  entities  referred  to  in  para- 

17  graph   (2)   recommendations  for  minimum   Federal 

18  standards  for  the  conduct  of  background  investiga- 

19  tions  and  the  establishment  of  internal  control  sys- 

20  tems  and  licensing  standards. 

21  "(2)  Recipients  of  RECOMMENDATiONS.-^The 

22  Advisory  Committee  shall  submit  the  recommenda- 

23  tions  described  in  paragraph  (1)  to  the  Committee 

24  on  Indian  Affairs  of  the  Senate,  the  Subcommittee 

25  on  Native  American  and  Insular  Affairs  of  the  Com- 
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1  mittee  on  Resources  of  the  House  of  Representa- 

2  tives,  the  Commission,  and  to  each  federally  recog- 

3  nized  Indian  tribe. 

4  "(3)    Factors    for   consideration. — ^While 

5  the  minimum  standards  established  pursuant  to  this 

6  section  may  be  developed  in  light  of  existing  industry 

7  standards,  the  Advisory  Committee,  and  Commission 

8  in  promulgating  standards  pursuant  to  subsection 

9  (d),  shall  give  equal  weight  to — 

10  "(A)  the  unique  nature  of  tribal  gaming  as 

11  compared   to   non-Indian   commercial,    govem- 

12  mental,  and  charitable  gaming; 

13  "(B)  the  broad  variations  in  the  scope  and 

14  size  of  tribal  gaming  activity; 

15  "(C)  the  inherent  sovereign  right  of  Indian 

16  tribes  to  regulate  their  own  affairs;  and 

17  "(D)  the  findings  and  purposes  set  forth  in 

18  sections  2  and  3. 

19  "(d)    Regulations. — Upon    receipt    of    the    ree- 

20  ommendations  of  the  Advisory  Committee,  the  Commis- 

21  sion  shall  hold  public  hearings  on  the  recommendations. 

22  After  the  conclusion  of  the  hearings,  the  Commission  shall 

23  promulgate  regulations  establishing  minimum  regulatory 

24  requirements  and  licensing  standards. 
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1  "(e)  Travel. — Members  of  the  Advisory  Committee 

2  appointed  under  paragraphs  (1)  and  (2)  of  subsection  (b) 

3  shall  be  reimbursed  for  travel  and  per  diem  in  lieu  of  sub- 

4  sistence  expenses  during  the  performance  of  duties  of  the 

5  Advisory  Committee  while  away  from  home  or  their  regu- 

6  lar  place  of  business,  in  accordance  with  subchapter  I  of 

7  chapter  57  of  title  5,  United  States  Code. 

8  "(f)  Termination. — The  Advisory  Committee  shall 

9  cease  to  exist  on  the  date  that  is  60  days  after  the  date 

10  on   which    the    Advisory    Committee    submits    the    ree- 

1 1  ommendations  under  subsection  (c). 

12  "(g)  Exemption  From  Federal  Advisory  Com- 

13  mittee  Act. — Ail  activities  of  the  Advisory  Committee 

14  shall  be  exempt  fix)m  the  Federal  Advisory  Committee  Act 

15  (5  U.S.C.  App.). 

16  '^EC.  10.  UCENSING. 

17  "(a)  In  General. — ^A  Ucense  issued  under  this  Act 

18  shall  be  required  of — 

19  "(1)  gaming  operations; 

20  "(2)  key  employees  of  a  gaming  operation; 

21  "(3)  management-  and  gaming-related  contrac- 

22  tors; 

23  "(4)  any  gaming  service  industry;  and 
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1  "(5)  any  person  who  has  material  control,  ei- 

2  ther  directly  or  indirectly,  over  a  hcensed  gaming  op- 

3  eration. 

4  "(b)  Certain  Licenses  for  Management  Con- 

5  TRACTORS  and  Gaming  OPERATIONS. — Notwithstanding 

6  any  other  provision  of  law  relating  to  licenses  issued  by 

7  an  Indian  tribe  or  a  State  (or  both)  pursuant  to  this  Act, 

8  the  Commission  may  require  licenses  of — 

9  "(1)  management  contractors;  and 

10  "(2)  gaming  operations. 

11  "(c)  Statement  op  Compliance. — 

12  "(1)  In  general. — The  Commission  may  issue 

13  a  statement  of  compliance  to  an  apphcant  for  any  li- 

14  cense  or  for  quahfication  status  under  this  Act  at 

15  any  time  that  the  Commission  is  satisfied  that  one 

16  or  more  eUgibility  criteria  for  the  license  have  been 

17  satisfied  by  an  apphcant. 

18  "(2)  Contents  op  statement. — ^A  statement 

19  issued  under  subparagraph  (A)  shall  specify  the  eU- 

20  gibility  criterion  satisfied,  the  date  of  such  satisfac- 

21  tion,  and  a  reservation  by  the  Commission  permit- 

22  ting  the  Commission  to  revoke  the  statement  of  com- 

23  pliance  at  any  time  on  the  basis  of  a  change  of  cir- 

24  cumstances  affecting  such  compUance. 

25  "(d)  Gaming  Operation  License. — 
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1  "(1)  In  general. — No  gaming  operation  shall 

2  operate  unless  all  required  licenses  and  approvals  for 

3  the  gaming  operation  have  been  obtained  in  accord- 

4  ance  with  this  Act. 

5  "(2)  Written  agreements. — 

6  "(A)   Filing. — Prior  to  the  operation  of 

7  any  gaming  faeihty  or  activity,  each  manage- 

8  ment  contract  for  the  gaming  operation  shall  be 

9  in  writing  and  filed  with  the  Commission  pursu- 

10  ant  to  section  13. 

11  "(B)  Express  approval  required. — No 

12  such   agreement   shall   be   effective  unless   the 

13  Commission  expressly  approves  the  agreement. 

14  "(C)  Requirement  of  additional  pro- 

15  visions. — The  Commission  may  require  that  an 

16  agreement  referred  to  in  subparagraph  (A)  in- 

17  eludes  any  provisions  that  are  reasonably  nec- 

18  essaiy  to  meet  the  requirements  of  this  Act. 

19  "(D)  Ineligibility  or  exemption. — ^Any 

20  appUcant  who  does  not  have  the  ability  to  exer- 

21  cise  any  significant  control  over  a  Ucensed  gam- 

22  ing  operation  may  be  determined  by  the  Com- 

23  mission  to  be  ineligible  to  hold  a  license  or  may 

24  exempt  such  applicant  from  being  required  to 

25  hold  a  license. 
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1  "(e)  Denial  op  License. — The  Commission,  in  the 

2  exercise  of  the  specific  hcensure  power  conferred  upon  the 

3  Commission  by  this  Act,  shall  deny  a  Ucense  to  any  appli- 

4  cant  who  is  disqualified  on  the  basis  of  a  failure  to  meet 

5  any  of  the  minimum  Federal  standards  promulgated  by 

6  the  Commission  pursuant  to  section  7(c). 

7  "(f)  Application  for  License. — 

8  "(1)  In  general. — Upon  the  filing  of  the  ma- 

9  terials  specified  in  paragraph  (2),  the  Commission 

10  shall  conduct  an  investigation  into  the  qualifications 

11  of  an  appUcant.   The  Commission  may  conduct  a 

12  nonpublic  hearing  on  such  investigation  concerning 

13  the  quaUfications  of  the  apphcant  in  accordance  with 

14  regulations  promulgated  by  the  Commission. 

15  "(2)  Filing  op  materials. — The  Commission 

16  shall  carry  out  paragraph  (1)  upon  the  fihng  of — 

17  "(A)  an  appUcation  for  a  Ucense  that  the 

18  Commission  is  specifically  authorized  to  issue 

19  pursuant  to  this  Act;  and 

20  "(B)  such  supplemental  information  as  the 

21  (Donmiission  may  require. 

22  "(3)  Timing  op  pinal  action. — ^After  an  ap- 

23  pUcation  is  submitted  to  the  ConMnission,  the  Com- 

24  mission  shall  take  final  action  not  later  than  90  days 

25  after — 
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1  "(A)  completing  all  hearings  and  investiga- 

2  tions  eoneeming  the  apphcation;  and 

3  "(B)  receiving  all  information  required  to 

4  be  submitted  to  the  Commission. 

5  "(4)  Deadline  for  hearings  and  inves- 

6  TIGATIONS. — Not  later  than  90  days  after  receiving 

7  the  information  described  in  paragraph  (3)(B),  the 

8  Commission  shall  complete  the  hearings  and  inves- 

9  tigations  described  in  paragraph  (3) (A). 

10  "(5)  Action  by  commission. — Following  the 

11  completion    of   an   investigation    and    hearing,    the 

12  Commission  shall  either  deny  or  grant  a  hcense  to 

13  an  apphcant. 

14  "(6)  Denials.— 

15  "(A)  In  general. — The  Conmiission  may 

16  deny  any  application  pursuant  to  this  Act. 

17  "(B)  Order  of  denial. — If  the  Commis- 

18  sion  denies  an  application  submitted  under  this 

19  section,  the  Commission  shall  prepare  an  order 

20  denying  such  application.  In  addition,  if  an  ap- 

21  plicant  requests  a  statement  of  the  reasons  for 

22  the  denial,  the  Commission  shall  prepare  such 

23  statement  and  provide  the  statement  to  the  ap- 

24  phcant.    The   statement   shall   include   specific 

25  findings  of  fact. 
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1  "(7)  Issuance  of  licenses. — If  the  Commis- 

2  sion  is  satisfied  that  an  appUcant  is  qualified  to  re- 

3  ceive  a  license,  the  Commission  shall  issue  a  heense 

4  to  the  appUeant  upon  tender  of — 

5  "(A)  all  heense  fees  and  assessments  as  re- 

6  quired  by  this  Act  (including  regulations  pro- 

7  mulgated  by  the  Commission  under  this  Act); 

8  and 

9  "(B)  such  bonds  as  the  Commission  may 

10  require  for  the  faithful  performance  of  all  re- 

1 1  quirements  imposed  by  this  Act  (including  regu- 

12  lations  promulgated  under  this  Act). 

13  "(8)  Bonds.— 

14  "(A)   Amounts. — The  Commission   shall, 

15  by  rules  of  uniform  appUeation,  fix  the  amount 

16  of  each   bond   that   the   Commission   requires 

17  under  this  section  in  such  amount  as  the  Com- 

18  mission  considers  appropriate. 

19  "(B)   Use   of   bonds. — The   bonds   fur- 

20  nished  to  the  Commission  under  this  paragraph 

21  may  be  apphed  by  the  Commission  to  the  pay- 

22  ment  of  any  unpaid   hability  of  the   licensee 

23  under  this  Act. 

24  "(C)  Terms. — ^Each  bond  required  in  ac- 

25  cordance  with  this  section  shall  be  furnished — 
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1  "(i)  in  cash  or  negotiable  securities; 

2  "(ii)  by  a  surety  bond  guaranteed  by 

3  a  satisfactory  guarantor;  or 

4  "(iii)  by  an  irrevocable  letter  of  credit 

5  issued  by  a  banking  institution  acceptable 

6  to  the  Commission. 

7  "(D)  Treatment  of  principal  and  in- 

8  COME. — If  a  bond  is  furnished  in  cash  or  nego- 

9  tiable  securities,  the  principal  shall  be  placed 

10  without  restriction  at  the  disposal  of  the  Com- 

1 1  mission,  but  any  income  shall  inure  to  the  bene- 

12  fit  of  the  Ueensee. 

13  "(g)  Renewal  of  License. — 

14  "(1)  In  general. — 

15  "(A)  Renewals. — Subject  to  the  power  of 

16  the  Commission  to  deny,  revoke,  or  suspend  h- 

17  censes,   any  license  issued  under  this   section 

18  and  in  force  shall  be  renewed  by  the  Commis- 

19  sion  for  the  next  succeeding  Ucense  period  upon 

20  proper  application  for  renewal  and  payment  of 

21  heense  fees  and  assessments,  as  required  by  ap- 

22  phcable  law  (including  regulations  of  the  Com- 

23  mission). 

24  "(B)   Renewal  term. — Subject  to  sub- 

25  paragraph  (C),  the  term  of  a  renewal  period  for 
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1  a  license  issued  under  this  section  shall  be  for 

2  a  period  of  not  more  than — 

3  "(i)  2  years,  for  each  of  the  first  2  re- 

4  newal  periods  succeeding  the  initial  issu- 

5  ance  of  a  Ucense  pursuant  to  subsection 

6  (f);  and 

7  "(ii)  3  years,  for  each  succeeding  re- 

8  newal  period. 

9  "(C)  Reopening  hearings. — The  Com- 

10  mission  may  reopen  Ucensing  hearings  at  any 

11  time  after  the  Commission  has  issued  or  re- 

12  newed  a  Ucense. 

13  "(2)  Transition.— 

14  "(A)  In  general. — Notwithstanding  any 

15  other  provision  of  this  subsection,  the  Conmiis- 

16  sion  shall,  for  the  purpose  of  facihtating  the  ad- 

17  ministration  of  this  Act,  renew  a  license  for  an 

18  activity  covered  under  subsection   (a)   that  is 

19  held  by  a  person  on  the  date  of  enactment  of 

20  the    Indian   Gaming   Regulatory   Act   Amend- 

21  ments  Act  of  1995  for  a  renewal  period  of  18 

22  months. 

23  "(B)  Action  before  expiration. — The 

24  Conunission  shall  act  upon  any  license  renewal 

25  application  that  is  filed  in   a  timely  manner 
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1  prior  tx)  the  date  of  expiration  of  the  then  cur- 

2  rent  Ucense. 

3  "(3)  Filing  requirement. — Each  application 

4  for  renewal  shall  be  filed  with  the  Commission  not 

5  later  than  90  days  prior  to  the  expiration  of  the  then 

6  current  Ucense.  All  Ucense  fees  and  assessments  that 

7  are  required  by  law  shall  be  paid  to  the  Commission 

8  on  or  before  the  date  of  expiration  of  the  then  cur- 

9  rent  license. 

10  "(4)  Renewal  certificate. — Upon  renewal 

11  of  a  Ucense,  the  Commission  shaU  issue  an  appro- 

12  priate  renewal  certificate,  vaUdating  device,  or  stick- 

13  er,  which  shaU  be  attached  to  the  Ucense. 

14  "(h)  Hearings. — 

15  "(1)  In  general. — The  Commission  shaU  es- 

16  tabUsh  procedures  for  the  conduct  of  hearings  asso- 

17  ciated  with  Ucensing,  including  procedures  for  deny- 

18  ing,  Umiting,  conditioning,  restricting,  revoking,  or 

19  suspending  any  such  Ucense. 

20  "(2)   Action   by   commission. — FoUowing   a 

21  hearing  conducted  for  any  of  the  purposes  author- 

22  ized  in  this  section,  the  Commission  shaU — 

23  "(A)  render  a  decision  of  the  Commission; 

24  "(B)  issue  an  order;  and 
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1  "(C)  serve  such  decision  and  order  upon 

2  the  affected  parties. 

3  "(3)  Rehearing. — 

4  "(A)  In  general. — The  Commission  may, 

5  upon  a  motion  made  not  later  than  10  days 

6  after  the  service  of  a  decision  and  order,  order 

7  a   rehearing  before   the   Conmiission   on   such 

8  terms  and  conditions  as  the  Commission  consid- 

9  ers  just  and  proper  if  the  Commission  finds 

10  cause  to  believe  that  the  decision  and  order 

1 1  should  be  reconsidered  in  view  of  the  legal,  pol- 

12  icy^  or  factual  matters  that  are — 

13  "(i)  advanced  by  the  party  that  makes 

14  the  motion;  or 

15  "(ii)  raised  by  the  Commission  on  a 

16  motion  made  by  the  Commission. 

17  "(B)  Action  after  rehearing. — ^Follow- 

18  ing  a  rehearing  conducted  by  the  Commission, 

19  the  Commission  shall — 

20  "(i)  render  a  decision  of  the  Commis- 

21  sion; 

22  "(ii)  issue  an  order;  and 

23  "(iii)   serve  such  decision  and  order 

24  upon  the  affected  parties. 
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1  "(C)  Final  agency  action. — ^A  decision 

2  and  order  made  by  the  Commission  under  para- 

3  graph    (2)    (if  no   motion   for   a   rehearing  is 

4  made),  or  a  decision  and  order  made  by  the 

5  Commission    upon    rehearing    shall    constitute 

6  final  agency  action  for  purposes  of  judicial  re- 

7  view. 

8  "(4)  Jurisdiction. — The  United  States  Court 

9  of  Appeals  for  the  District  of  Columbia  Circuit  shall 

10  have  jurisdiction  to  review  the  Ucensing  decisions 

1 1  and  orders  of  the  Commission. 

12  "(i)  License  Registry. — The  Commission  shall — 

13  "(1)  maintain  a  registry  of  all  licenses  that  are 

14  granted  or  denied  pursuant  to  this  Act;  and 

15  "(2)  make  the  information  contained  in  the  reg- 

16  istry  available  to  Indian  tribes  to  assist  the  licensure 

17  and  regulatory  activities  of  Indian  tribes. 

18  *«£€.  11.  REQUIREMENTS  FOR  THE  CONDUCT  OF  CLASS  I 

19  AND  CLASS  n  GAMING  ON  INDIAN  LANDS. 

20  "(a)  Class  I  Gaming. — Class  I  gaming  on  Indian 

21  lands  shall  be  within  the  exclusive  jurisdiction  of  the  In- 

22  dian  tribes  and  shaU  not  be  subject  to  the  provisions  of 

23  this  Act. 

24  "(b)  Class  II  Gaming.— 
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1  "(1)  In  general. — ^Any  class  n  gaming  on  In- 

2  dian  lands  shall  be  within  the  jurisdiction  of  the  In- 

3  dian  tribes,  but  shall  be  subject  to  the  provisions  of 

4  this  Act. 

5  "(2)  Legal  activities. — ^An  Indian  tribe  may 

6  engage  in,  and  license  and  regulate,  class  11  gaming 

7  on  Indian  lands  within  the  jurisdiction  of  such  tribe, 

8  if— 

9  "(A)  such  Indian  gaming  is  located  within 

10  a  State  that  permits  such  gaming  for  any  pur- 

1 1  pose  by  any  person;  and 

12  "(B)  the  class  II  gaming  operation  meets 

13  or  exceeds  the  requirements  of  sections  7(c)  and 

14  10. 

15  "(3)  Requirements  for  class  n  gaming  op- 

16  erations. — 

17  "(A)  In  general. — The  Commission  shall 

18  ensure  that  with  regard  to  any  class  II  gaming 

19  operation  on  Indian  lands — 

20  "(i)  a  separate  Ucense  is  issued  by  the 

21  Indian  tribe  for  each  place,  facility,  or  lo- 

22  cation  on  Indian  lands  at  which  class  II 

23  gaming  is  conducted; 

24  "(ii)  the  Indian  tribe  has  or  will  have 

25  the  sole  proprietary  interest  and  respon- 
ds 48?  is 
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1  sibility  for  the  conduct  of  any  class  II  gam- 

2  ing  activity,  unless  the  conditions  of  clause 

3  (ix)  apply; 

4  "(iii)  the  net  revenues  from  any  class 

5  II  gaming  activity  may  only  be  used — 

6  "(I)   to   fund   tribal   government 

7  operations  or  programs; 

8  "(11)  to  provide  for  the  general 

9  welfare  of  the  Indian  tribe  and  the 

10  members  of  the  Indian  tribe; 

11  "(III)  to  promote  tribal  economic 

12  development; 

13  "(IV)  to  donate  to  charitable  or- 

14  ganizations; 

15  "(V)  to  help  fund  operations  of 

16  local  government  agencies;  or 

17  "(VI)  to  comply  with  the  provi- 

18  sions  of  section  17; 

19  "(iv)  the  Indian  tribe  shall  provide  to 

20  the  Commission  annual  outside  audits  of 

21  the  class  II  gaming  operation  of  the  Indian 

22  tribe,  which  may  be  encompassed  within 

23  existing  independent  tribal  audit  sj^tems; 

24  "(v)  all  contracts  for  supplies,  serv- 

25  ices,  or  concessions  for  a  contract  amount 
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1  equal   to    more   than    $50,000   per   year, 

2  other  than  contracts  for  professional  legal 

3  or   accounting   services,    relating  to   such 

4  gaming  shall  be  subject  to  such  independ- 

5  ent  audits  and  any  audit  conducted  by  the 

6  Commission; 

7  "(vi)    the    construction    and    mainte- 

8  nance  of  a  class  11  gaming  facihty  and  the 

9  .  operation  of  class  11  gaming  shall  be  con- 

10  ducted  in  a  manner  that  adequately  pro- 

11  tects   the   environment   and  pubhc   health 

12  and  safety; 

13  "(vii)  there  shall  be  instituted  an  ade- 

14  quate  system  that — 

15  "(I)  ensures  that — 

16  "(aa)  background  investiga- 

17  tions  are  conducted  on  primary 

18  management    officials,    key    em- 

19  ployees,  and  persons  having  ma- 

20  terial  control,   either  directly  or 

21  indirectly,  in  a  Ucensed  class  II 

22  gaming  operation,   and   gaming- 

23  related     contractors     associated 

24  with  a  Ucensed  class  II  gaming 

25  operation;  and 
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1  "(bb)  oversight  of  such  offi- 

2  cials    and    the    management    by 

3  such  officials  is  conducted  on  an 

4  ongoing  basis;  and 

5  "(II)  includes— 

6  "(aa)  tribal  licenses  for  per- 

7  sons  involved  in  class  II  gaming 

8  operations,  issued  in  accordance 

9  with  sections  7(c)  and  10; 

10  "(bb)    a    standard    whereby 

1 1  any  person  whose  prior  activities, 

12  criminal  record,  if  any,  or  reputa- 

13  tion,     habits,     and     associations 

14  pose  a  threat  to  the  public  inter- 

15  est  or  to  the  effective  regulation 

16  of  gaming,  or  create  or  enhance 

17  the  dangers  of  unsuitable,  unfair, 

18  or  illegal  practices  and  methods 

19  and  activities  in  the  conduct  of 

20  gaming  shall  not  be  eligible  for 

21  emplo3mient  or  licensure;  and 

22  "(ec)  notification  by  the  In- 

23  dian  tribe  to  the  Commission  of 

24  the   results  of  such  background 
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1  investigation  before  the  issuance 

2  of  any  such  license; 

3  "(viii)  net  revenues  from  any  class  II 

4  gaming  activities  conducted  or  licensed  by 

5  any  Indian  tribal  government  may  be  used 

6  to  make  per  capita  payments  to  members 

7  of  the  Indian  tribe  only  if — 

8  "(I)   the   Indian   tribe   has   pre- 

9  pared  a  plan  to  allocate  revenues  to 

10  uses  authorized  by  clause  (iii); 

11  "(H)    the    Secretary    determines 

12  that  the  plan  is  adequate,  particularly 

13  with    respect    to    uses    described    in 

14  subclause  (I)  or  (HI)  of  clause  (iii); 

15  "(m)  the  interests  of  minors  and 

16  other  legally  incompetent  persons  who 

17  are  entitled  to  receive  any  of  the  per 

18  capita   payments    are   protected    and 

19  preserved; 

20  "(IV)  the  per  capita  payments  to 

21  minors  and  other  legally  incompetent 

22  persons  are  disbursed  to  the  parents 

23  or  legal  guardians  of  such  minors  or 

24  legally  incompetent  persons  in   such 

25  amounts  as  may  be  necessary  for  the 
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1  health,  education,  or  welfare  of  each 

2  such  minor  or  legally  incompetent  per- 

3  son  under  a  plan  approved  by  the  Sec- 

4  retary  and  the  governing  body  of  the 

5  Indian  tribe;  and 

6  "(V)  the  per  capita  payments  are 

7  subject   to    Federal    income    taxation 

8  and  Indian  tribes  withhold  such  taxes 

9  when  such  payments  are  made; 

10  "(ix)  a  separate  license  shall  be  issued 

11  by  the  Indian  tribe  for  any  class  11  gaming 

12  operation  owned  by  any  person  or  entity 

13  other  than  the  Indian  tribe  and  conducted 

14  on  Indian  lands,  that  includes — 

15  "(I)    requirements    set    forth    in 

16  subparagraph  (C);  and 

17  "(II)    requirements    that    are    at 

18  least  as  restrictive  as  those  estabhshed 

19  by  State  law  governing  similar  gaming 

20  within   the  jurisdiction   of  the   State 

21  within  which  such  Indian  lands  are  lo- 

22  cated;  and 

23  "(x)  no  person  or  entity,  other  than 

24  the  Indian  tribe,  shall  be  eligible  to  receive 

25  a  tribal  license  to  own  a  class  II  gaming 
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1  operation  conducted  on  Indian  lands  within 

2  the  jurisdiction  of  the  Indian  tribe  if  such 

3  person  or  entity  would  not  be  eligible  to  re- 

4  ceive  a  State  license  to  conduct  the  same 

5  activity  within  the  jurisdiction  of  the  State. 

6  "(B)  Transition. — 

7  "(i)  In  general. — Clauses  (ii),  (iii), 

8  and  (ix)  shall  not  bar  the  continued  oper- 

9  ation    of  an    individually   owned    class    II 

10  gaming  operation  that  was  operating  on 

11  September  1,  1986,  if— 

12  "(I)  such  gaming  operation  is  li- 

13  censed   and   regulated   by  an   Indian 

14  ^  tribe; 

15  "(II)  income  to  the  Indian  tribe 

16  from  such  gaming  is  used  only  for  the 

17  purposes    described    in    subparagraph 

18  (A)(iii); 

19  "(III)  not  less  than  60  percent  of 

20  the  net  revenues  from   such   gaming 

21  operation  is  income  to  the   licensing 

22  Indian  tribe;  and 

23  "(IV)  the  owner  of  such  gaming 

24  operation  pays  an  appropriate  assess- 

25  ment  to  the  Commission  pursuant  to 
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1  section  17  for  the  regulation  of  such 

2  gaming. 

3  "(ii)  Limitations  on  exemption. — 

4  The  exemption  from  appUcation  provided 

5  under  clause  (i)  may  not  be  transferred  to 

6  any  person  or  entity  and  shall  remain  in 

7  effect  only  during  such  period  as  the  gam- 
:  8  ing  operation  remains  within  the  same  na- 

9  ture  and  scope  as  such  gaming  operation 

10  was    actually    operated    on    October    17, 

11  1988. 

12  "(C)  List. — The  Commission  shall — 

13  "(i)  maintain  a  Ust  of  each  individ- 

14  ually  owned  gaming  operation  that  is  sub- 
.15  ject  to  subparagraph  (A)(x);  and 

16  *'(ii)  publish  such  hst  in  the  Federal 

17  Register. 

18  "(c)  Petition  for  Certificate  of  Self-Regula- 

19  TION. — 

20  "(1)  In  general. — ^Any  Indian  tribe  that  oper- 

21  ates,  directly  or  with  a  management  contract,  a  class 

22  II  gaming  activity  may  petition  the  Commission  for 

23  a  certificate  of  self-regulation  if  that  Indian  tribe — 

24  "(A)  has  continuously  conducted  such  ac- 

25  tivity  for  a  period  of  not  less  than  3  years,  in- 
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1  eluding  a  period  of  at  least  1  year  after  the 

2  date  of  the  enactment  of  the  Indian  Gaming 

3  Regulatory  Act  Amendments  Act  of  1995;  and 

4  "(B)  has  otherwise  complied  with  the  pro- 

5  visions  of  this  Act. 

6  "(2)  Issuance  of  certificate  of  self-reg- 

7  ULATION. — The  Commission  shall  issue  a  certificate 

8  of  self-regulation  if  the  Commission  determines  on 

9  the  basis  of  available  information,  and  after  a  hear- 

10  ing  if  requested  by  the  tribe,  that  the  Indian  tribe 

1 1  has — 

12  "(A)   conducted  its   gaming  activity  in  a 

13  manner  which  has — 

14  "(i)  resulted  in  an  effective  and  hon- 

15  est  accounting  of  all  revenues; 

16  "(ii)  resulted  in  a  reputation  for  safe, 

17  fair,  and  honest  operation  of  the  activity; 

18  and 

19.  "(iii)  been  generally  free  of  evidence 

20  of  criminal  or  dishonest  activity; 

21  "(B)   adopted  and  implemented  adequate 

22  systems  for — 

23  "(i)  accounting  for  all  revenues  from 

24  the  activity; 
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1  "(ii)  investigation,  licensing,  and  mon- 

2  itoring  of  all  employees  of  the  gaming  ae- 

3  tivity;  and 

4  "(iii)  investigation,  enforcement,  and 

5  prosecution  of  violations  of  its  gaming  or- 

6  dinance  and  regulations; 

.  7  "(C)  conducted  the  operation  on  a  fiscally 

8  and  economically  sound  basis;  and 

9  "(D)  paid  all  fees  and  assessments  that 

10  the  tribe  is  required  to  pay  to  the  Commission 

1 1  under  this  Act. 

12  "(3)  Effect  of  certificate  of  self-regu- 

13  LATION. — During  the  period  in  which  a  certificate  of 

14  self-regulation  issued  under  this  paragraph  is  in  ef- 

15  feet  with  respect  to  a  gaming  activity  conducted  by 

16  an  Indian  tribe — 

17  "(A)  the  tribe  shall— 

18  "(i)    continue   to    submit   an    annual 

19  independent    audit    as    required    by    sub- 

20  section  (b)(3)(A)(iv);  and 

21  "(ii)  submit  to  the  Commission  a  com- 

22  plete  resume  of  each  employee  hired  and  li- 

23  censed  by  the  tribe  subsequent  to  the  issu- 

24  ance  of  a  certificate  of  self-regulation;  and 
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1  "(B)  the  Commission  may  not  assess  a  fee 

2  on  such  activity  pursuant  to  section  17  in  ex- 

3  cess  of  Vi  of  1  percent  of  the  gross  revenue 

4  from  such  activity. 

5  "(4)  Rescission. — The  Commission  may,  for 

6  just  cause  and  after  an  opportunity  for  a  hearing, 

7  rescind  a  certificate  of  self-regulation  by  majority 

8  vote  of  the  members  of  the  Commission. 

9  "(d)  License  Revocation. — If,  after  the  issuance 

10  of  any  license  by  an  Indian  tribe  under  this  section,  the 

11  Indian  tribe  receives  reliable  information  from  the  Com- 

12  mission  indicating  that  a  licensee  does  not  meet  any  stand- 

13  ard  estabhshed  under  section  7(c)  or  10,  or  any  other  ap- 

14  plicable  regulation  promulgated  by  the  Commission,  the 

15  Indian  tribe — 

16  "(1)  shall  suspend  such  license;  and 

17  "(2)  after  notice  and  hearing  under  procedures 

18  established  pursuant  to  applicable  tribal  law,  may 

19  revoke  such  license. 

20  "SEC.  12.  CLASS  in  GAMING  ON  INDIAN  LANDS. 

21  "(a)  Requirements  for  the  Conduct  of  Class 

22  III  Gaming  on  Indlvn  Lands. — 

23  "(1)  In  general. — Class  III  gaming  activities 

24  shall  be  lawful  on  Indian  lands  only  if  such  activities 

25  are — 
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1  "(A)  authorized  by  a  compact  that — 

2  "(i)  is  approved  pursuant  to  tribal  law 

3  by  the  governing  body  of  the  Indian  tribe 

4  having  jurisdiction  over  such  lands; 

5  "(ii)  meets  the  requirements  of  sec- 

6  tion  11(b)(3)  for  the  conduct  of  class  II 

7  gaming;  and 

8  "(iii)  is  approved  by  the  Secretary; 

9  "(B)  located  in  a  State  that  permits  such 

10  gaming  for  any  purpose  by  any  person;  and 

1 1  "(C)  conducted  in  conformance  with  a  trib- 

12  al-State  compact  that — 

13  "(i)  is  in  effect;  and 

14  "(ii)  is— 

15  "(I)   entered   into   by  an   Indian 

16  tribe  and  a  State  and  approved  by  the 

17  Secretary  under  paragraph  (2);  or 

18  "(II)    issued    by    the    Secretary 

19  under  paragraph  (2). 

20  "(2)  Compact  negotiations. — 

21  "(A)  In  general. — 

22  "(i)    Compact   negotiations. — ^Any 

23  Indian  tribe  having  jurisdiction  over  the 

24  lands  upon  which  a  class  III  gaming  activ- 

25  ity  is  to  be  conducted   may  request  the 
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1  State  in  which  such  lands  are  located  to 

2  enter  into  negotiations  for  the  purpose  of 

3  entering  into  a  tribal-State  compact  gov- 

4  eming  the  conduct  of  class  III  gaming  ac- 

5  tivities. 

6  "(ii)   Requirements  for  request 

7  for  negotiations. — ^A  request  for  nego- 

8  tiations  under  clause  (i)  shall  be  in  writing 

9  and  shall  specify  each  gaming  activity  that 

10  the  Indian  tribe  proposes  for  inclusion  in 

11  the  compact.  Not  later  than  30  days  after 

12  receipt  of  such  written  request,  the  State 

13  shall  respond  to  the  Indian  tribe. 

14  "(iii)  Commencement  of  compact 

15  negotiations. — Compact         negotiations 

16  conducted  under  this  paragraph  shall  com- 

17  mence  not  later  than  30  days  after  the 

18  date  on  which  a  response  by  a  State  is  due 

19  to  the  Indian  tribe,  and  shall  be  completed 

20  not  later  than  120  days  after  the  initiation 

21  of  compact  negotiations,  unless  the  State 

22  and  the  Indian  tribe  agree  to  a  different 

23  period  of  time  for  the  completion  of  com- 

24  pact  negotiations. 
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1  "(iv)  Inability  to  meet  deadlines 

2  FOR  negotiations. — 

3  "(I)      Notification. — If      the 

4  State  and  the  Indian  tribe  find  that 

5  the  State  and  Indian  tribe  are  unable 

6  to  eonunence  or  complete  compact  ne- 

7  gotiations  within  the  applicable  time 

8  periods   provided    in    this    subsection, 

9  the  Indian  tribe  shall  notify  the  Sec- 

10  retaiy. 

11  "(11)    Presentation   of   posi- 

12  TIONS. — Upon    receipt    of    a    notice 

13  under    subclause    (I),    the    Secretary 

14  shall  request  that  the  tribe  and  the 

15  State   present    their   respective    posi- 

16  tions,   not  later  than   60   days  after 

17  such  request,  regarding — 

18  "(aa)   the  gaming  activities 

19  that  the  tribe  seeks  to  conduct 

20  that  are  permissible  under  this 

21  Act; 

22  "(bb)  the  framework  for  reg- 

23  ulation  of  tribal  gaming;  and 
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1  "(cc)  such  other  matters  as 

2  the   Secretary  may  consider  ap- 

3  propriate. 

4  "(B)  Approval  of  compact. — Not  later 

5  than  90  days  after  the  date  of  expiration  of  the 

6  60-day  period   specified  in   subparagraph   (A), 

7  the    Secretary   shall   approve   a   compact   that 

8  meets   the   requirements    of  this   section,    and 

9  shall  publish  the  compact  in  the  Federal  Reg- 

10  ister.  The  compact  shall — 

11  "(i)  include  provisions — 

12  "(I)  that  best  meet  the  objectives 

13  of  this  Act;  and 

14  "(11)    for   background    investiga- 

15  tions,  internal  controls,  and  licensing 

16  that  are  consistent  with  this  Act  (in- 

17  eluding    regulations    promulgated    by 

18  the  Commission  pursuant  to  section 

19  7(c));  and 

20  "(ii)  not  violate — 

21  "(I)  any  provision  of  this  Act  (in- 

22  eluding    regulations    promulgated    by 

23  the  Commission  pursuant  to  this  Act); 

24  "(II)  any  other  provision  of  Ped- 

25  eral  law;  or 
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1  "(HI)  the  trust  obligation  of  the 

2  United  States  to  Indians. 

3  "(C)     Mandatory    disapproval. — Not- 

4  withstanding  any  other  provision  of  this  Act, 

5  the  Secretary  shall  not  have  the  authority  to 

6  approve    a   compact    if  the    compact    requires 

7  State  regulation  of  Indian  gaming  absent  the 

8  consent  of  the  State  or  the  Indian  tribe. 

9  "(D)  Effect  of  publication  of  com- 

10  pact. — ^Except  for  an  appeal  conducted  under 

11  subchapter  EI  of  chapter  5  of  title  5,  United 

12  States  Code,  by  an  Indian  tribe  or  a  State  asso- 

13  ciated  with  the  pubhcation  of  the  compact,  the 

14  pubhcation  of  a  compact  pursuant  to  subpara- 

15  graph  (B)  that  permits  a  form  of  class  III  gam- 

16  ing  shall,  for  the  purposes  of  this  Act,  be  con- 

17  elusive  evidence  that  such  class  III  gaming  is 

18  an  activity  subject  to  negotiations  under  the 

19  laws  of  the  State  where  the  gaming  is  to  be 

20  conducted,  in  any  matter  under  consideration 

21  by  the  Commission  or  a  Federal  court. 

22  "(E)   Effective   date   of   compact. — 

23  Any  compact  negotiated  under  this  subsection 

24  shall  become  effective  upon  the  publication  of 
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1  the  compact  in  the  Federal  Register  by  the  Sec- 

2  retary. 

3  "(F)  Duties  of  commission. — Consistent 

4  with  the  provisions  of  sections  7(c),  8,  and  10, 

5  the  Commission  shall  monitor  and,  if  specifi- 

6  cally  authorized,  regulate  and  hcense  class  III 

7  gaming  with  respect  to  any  compact  that  is  ap- 

8  proved  by  the  Secretary  under  this  subsection 

9  and  published  in  the  Federal  Register. 

10  "(3)  Provisions  of  compacts. — 

11  "(A)  In  general. — ^A  compact  negotiated 

12  under  this  subsection  may  include  provisions  re- 

13  lating  to — 

14  "(i)   the   appUcation   of  the   criminal 

15  and  civil  laws  (including  regulations)  of  the 

16  Indian  tribe  or  the  State  that  are  directly 

17  related  to,  and  necessary  for,  the  licensing 

18  and  regulation  of  such  activity  in  a  manner 

19  consistent  with  sections  7(c),  8,  and  10; 

20  "(ii)   the   allocation   of  criminal   and 

21  civil  jurisdiction  between  the  State  and  the 

22  Indian  tribe  necessary  for  the  enforcement 

23  of  such  laws  (including  regulations); 

24  "(ill)  the  assessment  by  the  State  of 

25  the  costs  associated  with  such  activities  in 
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1  such  amounts  as  are  necessary  to  defray 

2  the  costs  of  regulating  such  activity; 

3  "(iv)  taxation  by  the  Indian  tribe  of 

4  such   activity   in   amounts   comparable   to 

5  amounts  assessed  by  the  State  for  eom- 

6  parable  activities; 

7  "(v)  remedies  for  breach  of  compact 

8  provisions; 

9  "(vi)   standards  for  the  operation  of 

10  such  activity  and  maintenance  of  the  gam- 

11  ing  faciUty,  including  hcensing,  in  a  man- 

12  ner  consistent  with  sections  7(c),  8,  and 

13  10;  and 

14  "(vii)   any  other   subject   that   is   di- 

15  rectly  related  to  the  operation  of  gaming 

16  activities   and   the   impact   of  gaming  on 

17  tribal,  State,  and  local  governments. 

18  "(B)    Statutory    construction    with 

19  RESPECT   TO   ASSESSMENTS. — Except   for   any 

20  assessments  for  services  agreed  to  by  an  Indian 

21  tribe  in  compact  negotiations,  nothing  in  this 

22  section  may  be  construed  as  conferring  upon  a 

23  State  or  any  political  subdivision  thereof  the  au- 

24  thority  to  impose  any  tax,  fee,  charge,  or  other 

25  assessment  upon   an   Indian   tribe,    an   Indian 
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1  gaming  operation  or  the  value  generated  by  the 

2  gaming  operation,  or  any  person  or  entity  au- 

3  thorized  by  an  Indian  tribe  to  engage  in  a  class 

4  in  gaming  activity  in  conformance  with  this 

5  Act. 

6  "(4)    Statutory   construction   with    re- 

7  spect  to  certain  rights  of  indian  tribes. — 

8  Nothing  in  this  subsection  impairs  the  right  of  an 

9  Indian  tribe  to  regulate  class  III  gaming  on  the  In- 

10  dian  lands  of  the  Indian  tribe  concurrently  with  a 

1 1  State  and  the  Commission,  except  to  the  extent  that 

12  such  regulation  is  inconsistent  with,  or  less  stringent 

13  than,  this  Act  or  any  laws  (including  regulations) 

14  made  applicable  by  any  compact  entered  into  by  the 

15  Indian  tribe  under  this  subsection  that  is  in  effect. 

16  "(5)  Exemption. — The  provisions  of  section  2 

17  of  the  Act  of  January  2,  1951  (commonly  referred 

18  to  as  the  'GambUng  Devices  Transportation  Act') 

19  (64  Stat.  1134,  chapter  1194,  15  U.S.C.  1175)  shall 

20  not  apply  to  any  class  II  gaming  activity  or  any 

21  gaming  activity  conducted  pursuant  to  a  compact 

22  entered  into  after  the  date  of  enactment  of  this  Act, 

23  but  in  no  event  shall  this  paragraph  be  construed  as 

24  invalidating  any  exemption  from  the  provisions  of 
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1  such  section  2  for  any  compact  entered  into  prior  to 

2  the  date  of  enactment  of  this  Act. 

3  "(b)  Jurisdiction  of  United  States  District 

4  Court  for  the  District  of  Columbia. — The  United 

5  States  District  Court  for  the  District  of  Columbia  shall 

6  have  jurisdiction  over  any  action  initiated  by  the  Sec- 

7  retars%  the  Commission,  a  State,  or  an  Indian  tribe  to  en- 

8  force  any  provision  of  a  compact  entered  into  under  sub- 

9  section  (a)  or  to  enjoin  a  class  III  gaming  activity  located 

10  on  Indian  lands  and  conducted  in  violation  of  any  compact 

11  that  is  in  effect  and  that  was  entered  into  under  sub- 

12  section  (a). 

13  "(c)  Approval  of  Compacts. — 

14  "(1)  In  general. — The  Secretary  is  authorized 

15  to  approve  any  compact  between  an  Indian  tribe  and 

16  a  State  governing  the  conduct  of  class  III  gaming  on 

17  Indian  lands  of  such  Indian  tribe  entered  into  under 

18  subsection  (a). 

19  "(2)    Reasons    for    disapproval    by    sec- 

20  RETARY. — The  Secretary  may  disapprove  a  compact 

21  entered  into  under  subsection  (a)  only  if  such  com- 

22  pact  violates  any — 

23  "(A)  provision  of  this  Act  or  any  regula- 

24  tion  promulgated  by  the  Commission  pursuant 

25  to  this  Act; 
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1  "(B)  other  provision  of  Federal  law;  or 

2  "(C)  trust  obligation  of  the  United  States 

3  to  Indians. 

4  "(3)  Effect  of  failure  to  act  on  com- 

5  PACT. — If  the   Secretary  fails   to   approve   or   dis- 

6  approve  a  compact  entered  into  under  subsection  (a) 

7  before  the  date  that  is  45  days  after  the  date  on 

8  which  the  compact  is  submitted  to  the  Secretary  for 

9  approval,  the  compact  shall  be  considered  to  have 

10  been  approved  by  the  Secretary,  but  only  to  the  ex- 

1 1  tent  the  compact  is  consistent  with  the  provisions  of 

12  this  Act  and  the  regulations  promulgated  by  the 

13  Commission  pursuant  to  this  Act. 

14  "(4)  Notification. — The  Secretary  shall  pub- 

15  lish  in  the  Federal  Register  notice  of  any  compact 

16  that  is  approved,  or  considered  to  have  been  ap- 

17  proved,  under  this  subsection. 

18  "(d)  Revocation  of  Ordinance. — 

19  "(1)  In  general. — The  governing  body  of  an 

20  Indian  tribe,  in  its  sole  discretion,  may  adopt  an  or- 

21  dinance  or  resolution  revoking  any  prior  ordinance 

22  or  resolution  that  authorized  class  III  gaming  on  the 

23  Indian  lands  of  the  Indian  tribe.   Such  revocation 

24  shall  render  class  III  gaming  illegal  on  the  Indian 

25  lands  of  such  Indian  tribe. 

•S  487  IS 


74 

71 

1  "(2)  Publication  of  revocation. — ^An  In- 

2  dian  tribe  shall  submit  any  revocation  ordinance  or 

3  resolution  described  in  paragraph  (1)  to  the  Com- 

4  mission.  The  Commission  shall  publish  such  ordi- 

5  nance  or  resolution  in  the  Federal  Register.  The  rev- 

6  ocation  provided  by  such   ordinance   or  resolution 

7  shall  take  effect  on  the  date  of  such  publication. 

8  "(3)  Conditional  operation. — Notwithstand- 

9  ing  any  other  provision  of  this  subsection — 

10  "(A)  any  person  or  entity  operating  a  class 

11  in  gaming  activity  pursuant  to  this  paragraph 

12  on  the  date  on  which  an  ordinance  or  resolution 

13  described  in  paragraph  (1)  that  revokes  author- 

14  ization  for  such  class  III  gaming  activity  is  pub- 

15  lished  in  the  Federal  Register  may,  during  the 

16  1-year  period  beginning  on  the  date  on  which 

17  such  revocation,  ordinance,  or  resolution  is  pub- 

18  lished  under  paragraph  (2),  continue  to  operate 

19  such  activity  in  conformance  with  an  applicable 

20  compact  entered  into  under  subsection  (a)  that 

21  is  in  effect;  and 

22  "(B)   any  civil   action  that  arises  before, 

23  and  any  crime  that  is  committed  before,  the 

24  termination  of  such  1-year  period  shall  not  be 
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1  affected  by  such  revocation  ordinance,  or  reso- 

2  lution. 

3  "(e)  Certain  Class  III  Gaming  Activities. — 

4  "(1)  Compacts  entered  into  before  the 

5  DATE  of  enactment  OP  THE  INDIAN  GAMING  REG- 

6  UI^TORY    ACT    AiMENDMENTS    ACT    OF    1995. — ClaSS 

7  III  gaming  activities  that  are  authorized  under  a 

8  compact  approved  or  issued  by  the  Secretary  under 

9  the  authority  of  this  Act  prior  to  the  date  of  enact- 

10  ment  of  the  Indian  Gaming  Regulatory  Act  Amend- 

11  ments  Act  of  1995  shall,  during  such  period  as  the 

12  compact  is  in  effect,  remain  lawfiil  for  the  purposes 

13  of  this  Act,  notwithstanding  the  Indian  Gaming  Reg- 

14  ulatory   Act    Amendments    Act    of    1995    and    the 

15  amendments  made  by  such  Act  or  any  change  in 

16  State  law  enacted  after  the  approval  or  issuance  of 

17  the  compact. 

18  "(2)   Compact   entered   into  after   the 

19  DATE  OF  enactment  OF  THE  INDIAN  GAMING  REG- 

20  ULATORY    ACT    AMENDMENTS    ACT    OF     1995. — ^Any 

21  compact  entered  into  under  subsection  (a)  after  the 

22  date  specified  in  paragraph  (1)  shall  remain  lawful 

23  for  the  purposes  of  this  Act,  notwithstanding  any 

24  change  in  State  law  enacted  after  the  approval  or  is- 

25  suance  of  the  compact. 
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1  •*SEC.  13.  REVIEW  OF  CONTRACTS. 

2  "(a)  Contracts  Included. — The  Commission  shall 

3  review  and  approve  or  disapprove — 

4  "(1)   any  management  contract  for  the  oper- 

5  ation  and  management  of  any  gaming  activity  that 

6  an  Indian  tribe  may  engage  in  under  this  Act;  and 

7  "(2)  unless  licensed  by  an  Indian  tribe  consist- 

8  ent  with  the  minimum  Federal  standards  adopted 

9  pursuant  to  section  7(c),  any  gaming-related  con- 

10  tract. 

11  "(b)  Management  Contract  Requirements. — 

12  The  Commission  shall  approve  any  management  contract 

13  between  an  Indian  tribe  and  a  person  licensed  by  an  In- 

14  dian  tribe  or  the  Commission  that  is  entered  into  pursuant 

15  to  this  Act  only  if  the  Commission  determines  that  the 

16  contract  provides  for — 

17  "(1)  adequate  accounting  procedures  that  are 

18  maintained,  and  verifiable  financial  reports  that  are 

19  prepared  by  or  for,  the  governing  body  of  the  Indian 

20  tribe  on  a  monthly  basis; 

21  "(2)  access  to  the  daily  gaming  operations  by 

22  appropriate  officials  of  the  Indian  tribe  who  shall 

23  have  the  right  to  verify  the  daily  gross  revenues  and 

24  income  derived  from  any  gaming  activity; 
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1  "(3)  a  minimum  guaranteed  payment  to  the  In- 

2  dian  tribe  that  has  preference  over  the  retirement  of 

3  any  development  and  construction  costs; 

4  "(4)  an  agreed  upon  ceihng  for  the  repayment 

5  of  any  development  and  construction  costs; 

6  "(5)  a  contract  term  of  not  to  exceed  5  years, 

7  except  that,  upon  the  request  of  an  Indian  tribe,  the 

8  Commission  may  authorize  a  contract  term  that  ex- 

9  ceeds  5  years  but  does  not  exceed  7  years,  if  the 

10  Commission  is  satisfied  that  the  capital  investment 

1 1  required,  and  the  income  projections  for  the  particu- 

12  lar  gaming  activity,  require  the  additional  time;  and 

13  "(6)  grounds  and  mechanisms  for  the  termi- 

14  nation  of  the  contract,  but  any  such  termination 

15  shall  not  require  the  approval  of  the  Commission. 

16  "(c)  Management  Fee  Based  on  Percentage  of 

17  Net  Revenues. — 

18  "(1)  Percentage  fee. — The  Commission  may 

19  approve  a  management  contract  that  provides  for  a 

20  fee  that  is  based  on  a  percentage  of  the  net  revenues 

21  of  a  tribal  gaming  activity  if  the  Commission  deter- 

22  mines  that  such  percentage  fee  is  reasonable,  taking 

23  into  consideration  surrounding  circumstances. 

24  "(2)    Pee    amount. — Except    as    provided    in 

25  paragraph  (3),  a  fee  described  in  paragraph  (1)  shall 
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1  not  exceed  an  amount  equal  to  30  percent  of  the  net 

2  revenues  described  in  such  paragraph. 

3  "(3)  Exception. — Upon  the  request  of  an  In- 

4  dian  tribe,  if  the  Commission  is  satisfied  that  the 

5  capital  investment  required,  and  income  projections 

6  for,  a  tribal  gaming  activity,  necessitate  a  fee  in  ex- 

7  cess  of  the  amount  specified  in  paragraph  (2),  the 

8  Commission   may  approve   a   management  contract 

9  that  provides  for  a  fee  described  in  paragraph  (1)  in 

10  an  amount  in  excess  of  the  amount  specified  in  para- 

11  graph  (2),  but  not  to  exceed  40  percent  of  the  net 

12  revenues  described  in  paragraph  (1). 

13  "(d)      Gaming-Related     Contract      Require- 

14  MENTS. — The  Commission  shall  approve  a  gaming-related 

15  contract  covered  under  subsection  (a)(2)  that  is  entered 

16  into  pursuant  to  this  Act  only  if  the  Commission  deter- 

17  mines  that  the  contract  provides  for — 

18  "(1)  grounds  and  mechanisms  for  termination 

19  of  the  contract,  but  such  termination  shall  not  re- 

20  quire  the  approval  of  the  Commission;  and 

21  "(2)  such  other  provisions  as  the  Commission 

22  may  be  empowered  to  impose  by  this  Act. 

23  "(e)  Time  Period  for  Review. — 

24  "(1)  In  general. — Except  as  provided  in  para- 

25  graph  (2),  not  later  than  90  days  after  the  date  on 
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1  which  a  management  contract  or  other  gaming-relat- 

2  ed  contract  is  submitted  to  the  Commission  for  ap- 

3  proyal,  the  Conmiission  shall  approve  or  disapprove 

4  such  contract  on  the  merits  of  the  contract.   The 

5  Commission  may  extend  the  90-day  period  for  an 

6  additional  period  of  not  more  than  45  days  if  the 

7  Commission  notifies  the  Indian  tribe  in  writing  of 

8  the  reason  for  the  extension  of  the  period.  The  In- 

9  dian  tribe  may  bring  an  action  in  the  United  States 

10  District  Court  for  the  District  of  Columbia  to  eom- 

1 1  pel  action  by  the  Commission  if  a  contract  has  not 

12  been   approved  or  disapproved  by  the  termination 

13  date  of  an  applicable  period  under  this  subsection. 

14  "(2)  Effect  op  failure  of  commission  to 

15  act  on  certain  gaming-related  contract. — 

16  Any   gaming-related   contract   for   an    amount   less 

17  than  or  equal  to  $100,000  that  is  submitted  to  the 

18  Commission  pursuant  to  paragraph  (1)  by  a  person 

19  who  holds  a  valid  hcense  that  is  in  effect  under  this 

20  Act  shall  be  deemed  to  be  approved,  if  by  the  date 

21  that  is  90  days  after  the  contract  is  submitted  to  the 

22  Commission,  the  Commission  fails  to  approve  or  dis- 

23  approve  the  contract. 
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1  "(f)  Contract  Modifications  and  Void  Con- 

2  tracts. — The  Commission,   after  providing  notice  and 

3  hearing — 

4  "(1)  shall  have  the  authority  to  require  appro- 

5  priate  contract  modifications  to  ensure  compliance 

6  with  the  provisions  of  this  Act;  or 

7  "(2)  may  void  any  contract  regulated  by  the 

8  Commission  under  this  Act  if  the  Commission  deter- 

9  mines  that  any  of  the  provisions  of  this  Act  have 

10  been  violated  by  the  terms  of  the  contract. 

11  "(g)  Interests  in  Real  Property. — No  contract 

12  regulated  by  this  Act  may  transfer  or,  in  any  other  man- 

13  ner,  convey  any  interest  in  land  or  other  real  property, 

1 4  unless  specific  statutory  authority  exists,  all  necessary  ap- 

15  provals  for  such  transfer  or  conveyance  have  been  ob- 

16  tained,  and  such  transfer  or  conveyance  is  clearly  specified 

17  in  the  contract. 

18  "(h)  Authority  of  the  Secretary. — The  author- 

19  ity  of  the  Secretary  under  section  2103  of  the  Revised 

20  Statutes  (25  U.S.C.  81)  shall  not  extend  to  any  contract 

21  or  agreement  that  is  regulated  pursuant  to  this  Act. 

22  "(i)  Disapproval  of  Contracts. — The  Commis- 

23  sion  may  not  approve  a  contract  if  the  Commission  deter- 

24  mines  that — 
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1  "(1)  any  person  having  a  direct  financial  inter- 

2  est  in,  or  management  responsibility  for,  such  con- 

3  tract,  and,  in  the  case  of  a  corporation,  any  individ- 

4  ual  who  serves  on  the  board  of  directors  of  such  cor- 

5  poration,  and  any  of  the  stockholders  who  hold  (di- 

6  rectly  or  indirectly)  10  percent  or  more  of  its  issued 

7  and  outstanding  stock — 

8  "(A)  is  an  elected  member  of  the  governing 

9  body  of  the  Indian  tribe  which  is  a  party  to  the 

10  contract; 

11  "(B)  has  been  convicted  of  any  felony  or 

12  gaming  offense; 

13  "(C)  has  knowingly  and  willfully  provided 

14  materially  important  false  statements  or  infor- 

15  mation  to  the  Commission  or  the  Indian  tribe 

16  pursuant  to  this  Act  or  has  refused  to  respond 

17  to  questions  propounded  by  the  Commission;  or 

18  "(D)  has  been  determined  to  be  a  person 

19  whose  prior  activities,  criminal  record,  if  any,  or 

20  reputation,    habits,    and    associations    pose    a 

21  threat  to  the  pubUc  interest  or  to  the  effective 

22  regulation  and  control  of  gaming,  or  create  or 

23  enhance  the  dangers  of  unsuitable,  unfair,  or  il- 

24  legal  practices,  methods,  and  activities  in  the 

25  conduct  of  gaming  or  the  carrying  on  of  the 
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1  business  and  financial  arrangements  incidental 

2  thereto; 

3  "(2)  the  contractor — 

4  "(A)   has  unduly  interfered  or  influenced 

5  for  its  gain  or  advantage  any  decision  or  proc- 

6  ess  of  tribal  government  relating  to  the  gaming 

7  activity;  or 

8  "(B)  has  attempted  to  interfere  or  influ- 

9  ence  a  decision  pursuant  to  subparagraph  (A); 

10  "(3)  the  contractor  has  deliberately  or  substan- 

1 1  tially  failed  to  comply  with  the  terms  of  the  contract; 

12  or 

13  "(4)  a  trustee,  exercising  the  skill  and  diligence 

14  that  a  trustee  is  commonly  held  to,  would  not  ap- 

15  prove  the  contract. 

16  "SEC.  14.  REVIEW  OF  EXISTING  CONTRACTS;  INTERIM  AU- 

17  THORTTY. 

18  "(a)  Review  of  Existing  Contracts. — 

19  "(1)  In  general. — ^At  any  time  after  the  Com- 

20  mission  is  sworn  in  and  has  promulgated  regulations 

21  for  the  implementation  of  this  Act,  the  Commission 

22  shall  notify  each  Indian  tribe  and  management  con- 

23  tractor  who,  prior  to  the  enactment  of  the  Indian 

24  Gaming  Regulatory  Act  Amendments  Act  of  1995, 

25  entered  into  a  management  contract  that  was  ap- 
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1  proved  by  the  Secretary,  that  the  Indian  tribe  is  re- 

2  quired  to  submit  to  the  Commission  such  contract, 

3  including  all  collateral  agreements  relating  to  the 

4  gaming  activity,  for  review  by  the  Commission  not 

5  later  than  60  days  after  such  notification.  Any  such 

6  contract  shall  be  vahd  under  this  Act,  unless  the 

7  contract  is  disapproved  by  the  Conunission  under 

8  this  section. 

9  "(2)  Review.— 

10  "(A)   In  general.— Not  later  than   180 

11  days   after  the   submission   of  a  management 

12  contract,  including  all  collateral  agreements,  to 

13  the  Commission  pursuant  to  this  section,  the 

14  Commission  shall  review  the  contract  to  deter- 

15  mine  whether  the  contract  meets  the  require- 

16  ments  of  section  13  and  was  entered  into  in  ac- 

17  cordance  with  the  procedures  under  such  sec- 

1 8  tion. 

19  "(B)     Approval     op     contract. — The 

20  Commission  shall  approve  a  management  con- 

21  tract  submitted  for  review  under  subsection  (a) 

22  if  the  Conunission  determines  that — 

23  "(i)  the  management  contract  meets 

24  the  requirements  of  section  13;  and 
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1  "(ii)  the  management  contractor  has 

2  obtained  all  of  the  licenses  that  the  con- 

3  tractor  is   required  to  obtain  under  this 

4  Act. 

5  "(C)  Notification  of  necessary  modi- 

6  FICATIONS. — If  the  Commission  determines  that 

7  a  contract  submitted  under  this  section  does 
"8  not  meet  the  requirements  of  section  13,  the 
9  Commission  shall  provide  written  notification  to 

10  the  parties  to  such  contract  of  the  necessary 

11  modifications  and  the  parties  shall  have   180 

12  days  to  make  the  modifications. 

13  "(b)  Interim  Authority  of  the  National  Indian 

14  Gaming  Commission. — 

15  "(1)  In  general. — Notwithstanding  any  other 

16  provision  of  this  Act,  the  Chairperson  and  the  asso- 

17  ciate  members  of  the  National  Indian  Gaming  Com- 

18  mission  who  are  holding  office  on  the  date  of  enact- 

19  ment  of  this  Act  shall  exercise  those  authorities  vest- 

20  ed  in  the  Federal  Indian  Gaming  Regulatory  Com- 

21  mission  by  this  Act  until  such  time  as  the  members 

22  of  the  Federal  Indian  Gaming  Regulatory  Commis- 

23  sion  are  sworn  into  office. 

24  "(2)  Transition. — Notwithstanding  any  other 

25  provision  of  law,  the  Commission  shall  exercise  the 
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1  authority  conferred  on  the  Commission  by  this  Act, 

2  and  until  such  time  as  the  Commission  promulgates 

3  revised  regulations  after  the  date  of  enactment  of 

4  the  Indian  Gaming  Regulatory  Act  Amendments  Act 

5  of  1995,  the  regulations  issued  imder  this  Act,  as  in 

6  effect  on  the  day  before  such  date  of  enactment, 

7  shall  apply. 

8  "SEC.  15.  CIVIL  PENALTIES. 

9  "(a)  Amount. — Any  person  who  commits  any  act  or 

10  causes  to  be  done  any  act  that  violates  any  provision  of 

1 1  this  Act  or  the  rules  or  regulations  promulgated  under  this 

12  Act,  or  who  fails  to  carry  out  any  act  or  causes  the  failure 

13  to  carry  out  any  act  that  is  required  by  any  such  provision 

14  of  law  shall  be  subject  to  a  civil  penalty  in  an  amount 

15  equal  to  not  more  than  $50,000  per  day  for  each  such 

16  violation. 

17  "(b)  Assessment  and  Collection. — 

18  "(1)  In  general. — Each  civil  penalty  assessed 

19  under  this  section  shall  be  assessed  by  the  Commis- 

20  sion  and  collected  in  a  civil  action  brought  by  the 

21  Attorney  Greneral  on  behalf  of  the  United  States. 

22  Before  the  Commission  refers  civil  penalty  claims  to 

23  the  Attorney  General,   the  Commission  may  com- 

24  promise  the  civil  penalty  after  affording  the  person 

25  charged  with  a  violation  referred  to  in  subsection 
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1  (a),  an  opportunity  to  present  views  and  evidence  in 

2  support  of  such  action  by  the  Commission  to  estab- 

3  lish  that  the  alleged  violation  did  not  occur. 

4  "(2)  Penalty  amount. — In  determining  the 

5  amount  of  a  civil  penalty  assessed  under  this  section, 

6  the  Commission  shall  take  into  account — 

7  "(A)    the    nature,    circumstances,    extent, 

8  and  gravity  of  the  violation  committed; 

9  "(B)  with  respect  to  the  person  found  to 

10  have  committed  such  violation,  the  degree  of 

11  culpabihty,  any  history  of  prior  violations,  abil- 

12  ity  to  pay,  the  effect  on  abihty  to  continue  to 

13  do  business;  and 

14  "(C)  such  other  matters  as  justice  may  re- 

15  quire. 

16  "(c)  Temporary  Closures. — 

17  ,     "(1)  In  general. — The  Commission  may  order 

18  the  temporary  closure  of  all  or  part  of  an  Indian 

19  gaming  operation  for  a  substantial  violation  of  any 

20  provision  of  law  referred  to  in  subsection  (a). 

21  "(2)  Hearing  on  order  op  temporary  clo- 

22  SURE. — 

23  "(A)    In    general.— Not    later   than    30 

24  days  after  the  issuance  of  an  order  of  tem- 

25  porary  closure,  the  Indian  tribe  or  the  individ- 
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1  ual  owner  of  a  gaming  operation  shall  have  the 

2  ri^t  to  request  a  hearing  before  the  Commis- 

3  sion  to  determine  whether  such  order  should  be 

4  made  permanent  or  dissolved. 

5  "(B)    Deadlines   relating   to    hear- 

6  ING. — Not  later  than  30  days  after  a  request 

7  for  a  hearing  is  made,  the  Commission  shall 

8  conduct  such  hearing.  Not  later  than  30  days 

9  after  the  termination  of  the  hearing,  the  Com- 
10  mission  shall  render  a  final  decision  on  the  do- 
ll sure. 

12  '^EC.  16.  JUDICIAL  REVIEW. 

13  "A  decision  made  by  the  Commission  pursuant  to  sec- 

14  tions  7,  8,  10,  13,  14,  and  15  shall  constitute  final  agency 

15  decisions  for  purposes  of  appeal  to  the  United  States  Dis- 

16  trict  Court  for  the  District  of  Columbia  pursuant  to  chap- 

17  ter  7  of  title  5,  United  States  Code. 

18  "SEC.  17.  COMMISSION  FUNDING. 

19  "(a)  Annual  Fees. — 

20  "(1)  In"  general. — The  Commission  shall  es- 

21  tabhsh  a  schedule  of  fees  to  be  paid  to  the  Commis- 

22  sion  annually  by  gaming  operations  for  each  class  II 

23  and  class  HI  gaming  activity  that  is  regulated  by 

24  this  Act. 

25  "(2)  Limitation  on  fee  rates. — 
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1  "(A)  In  general. — For  each  gaming  op- 

2  eration  regulated  under  this  Act,  the  rate  of  the 

3  fees   imposed   under   the   schedule   estabUshed 

4  under  paragraph  (1)  shall  not  exceed  2  percent 

5  of  the  net  revenues  of  such  gaming  operation. 

6  "(B)  Total  amount  of  fees. — The  total 

7  amount  of  all  fees  imposed  during  any  fiscal 

8  year  under  the  schedule  estabUshed  under  para- 

9  graph      (1)      shall     equal     not     more     than 

10  $25,000,000. 

11  "(3)  Annual  fee  rate. — The  Commission,  by 

12  a  vote  of  a  m^ority  of  the  members  of  the  Commis- 

13  sion,  shall  annually  adopt  the  rate  of  the  fees  au- 

14  thorized  by  this  section.  Such  fee's  shall  be  payable 

15  to  the  Commission  on  a  monthly  basis. 

16  "(4)  Adjustment  of  fees. — The  fees  paid  by 

17  a  gaming  operation  may  be  adjusted  by  the  Commis- 

18  sion  to  reduce  the  amount  of  the  fees  by  an  amount 

19  that  takes  into  account  that  regulatory  functions  are 

20  performed  by  an  Indian  tribe,  or  the  Indian  tribe 

21  and  a  State,  pursuant  to  regulations  promulgated  by 

22  the  Commission. 

23  "(5)    Consequences   of    failure    to    pay 

24  FEES. — Failure  to  pay  the  fees  imposed  under  the 

25  schedule  established  under  paragraph  (1)  shall,  sub- 
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1  ject  tx)  regulations  promulgated  by  the  Commission, 

2  be  grounds  for  revocation  of  the  approval  of  the 

3  Commission  of  any  license  required  under  this  Act 

4  for  the  operation  of  gaming  activities. 

5  "(6)  Surplus  funds. — To  the  extent  that  rev- 

6  enue  derived  from  fees  imposed  under  the  schedule 

7  established  under  paragraph  (1)  exceed  the  limita- 

8  tion  in  paragraph  (2)(B)  or  are  not  expended  or 

9  committed  at  the  close  of  any  fiscal  year,  such  sur- 

10  plus  funds  shall  be  credited  to  each  gaming  activity 

11  that  is  the  subject  of  the  fees  on  a  pro  rata  basis 

12  against  such  fees  imposed  for  the  succeeding  year. 

13  "(b)  Reimbursement  of  Costs. — The  Commission 

14  is  authorized  to  assess  any  appUcant,  except  the  governing 

15  body  of  an  Indian  tribe,  for  any  hcense  required  pursuant 

16  to  this  Act.  Such  assessment  shall  be  an  amount  equal 

17  to  the  actual  costs  of  conducting  all  reviews  and  investiga- 

18  tions  necessary  for  the  Commission  to  determine  whether 

19  a  hcense  should  be  granted  or  denied  to  the  apphcant. 

20  "(c)  Annual  Budget. — 

21  "(1)  In  general. — ^For  the  first  full  fiscal  year 

22  beginning  after  the  date  of  enactment  of  the  Indian 

23  Gaming  Regulatory  Act  Amendments  Act  of  1995, 

24  and  each  fiscal  year  thereafter,  the  Commission  shall 
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1  adopt  an  annual  budget  for  the  expenses  and  oper- 

2  ation  of  the  Commission. 

3  "(2)    Request    for    appropriations. — The 

4  budget  of  the  Commission  may  include  a  request  for 

5  appropriations  authorized  under  section  18. 

6  "(3)    Submission    to    congress. — Notwith- 

7  standing  any  other  provision  of  law,  a  request  for 

8  appropriations  made  pursuant  to  paragraph  (2)  shall 

9  be  submitted  by  the  Commission  directly  to  the  Con- 

10  gress  beginning  with  the  request  for  the  first  full  fis- 

11  cal  year  beginning  after  the  date  of  enactment  of 

12  this   Act,    and   shall   include   the   proposed   annual 

13  budget  of  the  Commission  and  the  estimated  reve- 

14  nues  to  be  derived  from  fees. 

1 5  "SEC.  18.  AUTHORIZATION  OF  APPROPRIATIONS. 

16  "Subject  to  section  17,  there  are  authorized  to  be  ap- 

17  propriated  $5,000,000  to  provide  for  the  operation  of  the 

18  Commission  for  each  of  fiscal  years  1997,  1998,  and  1999, 

19  to  remain  available  until  expended. 

20  "SEC.  19.  MISCELLANEOUS. 

21  "(a)  Gaming  Proscribed  on  Lands  Acquired  in 

22  Trust.— 

23  "(1)  In  general. — Except  as  provided  in  para- 

24  graph  (2),  gaming  regulated  by  this  Act  shall  not  be 

25  conducted  on   lands  acquired  by  the   Secretary  in 
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1  trust  for  the  benefit  of  an  Indian  tribe  after  the  date 

2  of  enactment  of  this  Act,  unless — 

3  "(A)  such  lands  are  located  within  or  con- 

4  tiguous  to  the  boundaries  of  the  reservation  of 

5  the  Indian  tribe  on  the  date  of  enactment  of 

6  this  Act; 

7  "(B)  the  Indian  tribe  has  no  reservation  on 

8  the  date  of  enactment  of  this  Act  and  such 

9  lands   are   located   in  the   State  of  Oklahoma 

10  and— 

11  "(i)  are  within  the  boundaries  of  the 

12  former  reservation  of  the  Indian  tribe,  as 

13  defined  by  the  Secretary;  or 

14  "(ii)  are  contiguous  to  other  land  held 

15  .  in  trust  or  restricted  status  by  the  United 

16  States  for  the  Indian  tribe  in  the  State  of 

17  Oklahoma;  or 

18  "(C)   such   lands  are  located   in   a   State 

19  other  than  the  State  of  Oklahoma  and  are  with- 

20  in  the  last  recognized  reservation  of  the  Indian 

21  tribe  within  the  State  within  which  the  Indian 

J. 

22  tribe  is  presently  located. 

23  "(2)     Exemption     for     certain     trust 

24  LANDS. — Paragraph  (1)  does  not  apply  in  any  case 

25  in  which — 
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1  "(A)  the  Secretary,  after  consultation  with 

2  the    Indian    tribe    and    a   review    of   the    rec- 

3  ommendations,  if  any,  of  the  Governor  of  the 

4  State  in  which  such  lands  are  located,  and  any 

5  other  State  and  local  officials,  including  officials 

6  of  other  nearby  Indian  tribes,  determines  that 

7  a    gaming    establishment    on    newly    acquired 

8  lands — 

9  "(i)  would  be  in  the  best  interest  of 

10  the  Indian  tribe  and  the  members  of  the 

1 1  Indian  tribe;  and 

12  "(ii)  would  not  be  detrimental  to  the 

13  surrounding  community; 

14  "(B)  lands  are  taken  into  trust  as  part  of 

15  a  settlement  of  a  land  claim; 

16  "(C)  the  initial  reservation  of  an  Indian 

17  tribe  is  acknowledged  by  the  Secretary  under 

18  the  Federal  acknowledgment  process  or  by  an 

19  Act  of  Congress;  or 

20  "(D)  lands  are  restored  for  an  Indian  tribe 

21  that  is  restored  to  Federal  recognition. 

22  "(3)    Exemption. — ^Paragraph    (1)    shall    not 

23  apply  to — 

24  "(A)  any  lands  involved  in  the  trust  peti- 

25  tion  of  the  St.  Croix  Chippewa  Indians  of  Wis- 
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1  consin  that  is  the  subject  of  the  action  filed  in 

2  the  United  States  District  Court  for  the  Dis- 

3  trict  of  Columbia  entitled  St.  Croix  Chippewa 

4  Indians  of  Wisconsin  v.  United  States,  Civ.  No. 

5  86-2278;  or 

6  "(B)  the  interests  of  the  Miccosukee  Tribe 

7  of  Indians  of  Florida  in  approximately  25  con- 

8  tiguous  acres  of  land,  more  or  less,  in  Dade 

9  County,  Florida,  located  within  1  mile  of  the 

10  intersection  of  State  road  numbered  27   (also 

11  known   as   Krome  Avenue)    and  the   Tamiami 

12  Trail. 

13  "(4)  Authority  of  the  secretary. — Noth- 

14  ing  in  this  section  may  affect  or  diminish  the  au- 

15  thority  and  responsibility  of  the  Secretary  to  take 

16  land  into  trust. 

17  "(b)  Application  op  the  Internal  Revenue 

18  Code  OF  1986.— 

19  "(1)  In  general. — The  provisions  of  the  Inter- 

20  nal  Revenue  Code  of  1986  (including  sections  1441, 

21  3402(q),  6041,  and  chapter  35  of  such  Code)  con- 

22  cerning  the  reporting  and  withholding  of  taxes  with 

23  respect  to  the  winnings  from  gaming  or  wagering 

24  operations  shall  apply  to  Indian  gaming  operations 

25  conducted  pursuant  to  this  Act,  or  under  a  compact 
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1  entered  into  under  section  12  that  is  in  effect,  in  the 

2  same  manner  as  such  provisions  apply  to  State  gam- 

3  ing  and   wagering  operations.   Any  exemptions   to 

4  States  with  respect  to  taxation  of  such  gaming  or 

5  wagering    operations    shall    be    allowed    to    Indian 

6  tribes. 

7  "(2)   Exemption. — The  provisions   of  section 

8  60501  of  the  Internal  Revenue  Code  of  1986  shall 

9  apply  to  an  Indian  gaming  establishment  that  is  not 
10  designated  by  the  Secretary  of  the  Treasury  as  a  fi- 
ll nancial  institution  pursuant  to  chapter  53  of  title 

12  31,  United  States  Code. 

13  "(3)    Statutory   construction. — This   sub- 

14  section  shall  apply  notwithstanding  any  other  provi- 

15  sion  of  law  enacted  before  the  date  of  enactment  of 

16  this  Act  unless  such  other  provision  of  law  specifi- 

17  cally  cites  this  subsection. 

18  "(c)  Access  to  Information  by  State  and  Trib- 

19  AL  Governments. — Subject  to  section  7(d),  upon  the  re- 

20  quest  of  a  State  or  the  governing  body  of  an  Indian  tribe, 

21  the  Commission  shall  make  available  any  law  enforcement 

22  information  which  it  has  obtained  pursuant  to  such  sec- 

23  tion,  unless  otherwise  prohibited  by  law,  in  order  to  enable 

24  the  State  or  the  Indian  tribe  to  carry  out  its  responsibil- 
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1  ities  under  this  Act  or  any  compact  approved  by  the  Sec- 

2  retary."; 

3  (3)  by  striking  section  20; 

4  (4)  by  redesignating  sections  21  through  24  as 

5  sections  20  through  23,  respectively;  and 

6  (5)  by  adding  at  the  end  the  following  new  sec- 

7  tion: 

8  "SEC.  24.  DEFINITION  OF  FINANCIAL  INSTITUTIONS. 

9  "Section  5312(a)(2)  of  title  31,  United  States  Code, 

10  is  amended — 

11  "(1)  by  redesignating  subparagraphs   (X)  and 

12  (Y)  as  subparagraphs  (Y)  and  (Z),  respectively;  and 

13  "(2)  by  inserting  after  subparagraph  (W)  the 

14  following  new  subparagraph: 

15  "(X)  an  Indian  gaming  establishment;". 

16  SEC.  3.  CONFORMING  AMENDMENTS. 

17  (a)  Title  10.— Section  2323a(e)(l)  of  title  10,  Unit- 

18  ed  States  Code,  is  amended  by  striking  "section  4(4)  of 

19  the  Indian  Gaming  Regulatory  Act  (102  Stat.  2468;  25 

20  U.S.C.  2703(4))"  and  inserting  "section  4(16)  of  the  In- 

21  dian  Gaming  Regulatory  Act". 

22  (b)   Title   18.— Title   18,  United  States  Code,  is 

23  amended — 

24  (1)  in  subsections  (c)  and  (d)  of  section  1166, 

25  by  striking  "section  11(d)(8)  of  the  Indian  Gaming 
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1  Re^latory  Act"  each  place  it  appears  and  inserting 

2  "section   12(a)(2)(B)  of  the  Indian  Gaming  Regu- 

3  latory  Act"; 

4  (2)  in  section  1167— 

5  (A)    in   subsection    (a),   by   striking   "Na- 

6  tional  Indian  Gaming  Commission"  and  insert- 

7  ing  "Federal  Indian  Gaming  Regulatory  Com- 

8  mission  established  under  section  5  of  the  In- 

9  dian  Gaming  Regulatory  Act";  and 

10  (B)    in   subsection    (b),   by  striking   "Na- 
il tional  Indian  Gaming  Commission"  and  insert- 

12  ing  "Federal  Indian  Gaming  Regulatory  Com- 

13  mission";  and 

14  (3)  in  section  1168— 

15  (A)   in   subsection    (a),   by  striking   "Na- 

16  tional  Indian  Gaming  Commission"  and  insert- 

17  ing  "Federal  Indian  Gaming  Regulatory  Com- 

18  mission  established  under  section  5  of  the  In- 

19  dian  Gaming  Regulatory  Act";  and 

20  (B)   in   subsection   (b),   by  striking  "Na- 

21  tional  Indian  Gaming  Commission"  and  insert- 

22  ing  "Federal  Indian  Gaming  Regulatory  Com- 

23  mission". 

24  (c)  Internai.  Revenue  Code  of  1986. — Section 

25  168(j)(4)(A)(iv)  of  the  Internal  Revenue  Code  of  1986  is 
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1  amended  by  striking  "Indian  Regulatory  Act"  and  insert- 

2  ing  "Indian  Gaming  Regulatory  Act". 

3  (d)   Title  28.— Title  28,   United  States  Code,  is 

4  amended — 

5  (1)  in  section  3701(2)— 

6  (A)  by  striking  "section  4(5)  of  the  Indian 

7  Gaming  Regulatory  Act  (25  U.S.C.  2703(5))" 

8  and    inserting    "section    4(17)    of   the    Indian 

9  Gaming  Regulatory  Act";  and 

10  (B)  by  striking  "section  4(4)  of  such  Act 

11  (25   U.S.C.   2703(4))"   and   inserting  "section 

12  4(16)  of  such  Act";  and 

13  (2)  in  section  3704(b),  by  striking  "section  4(4) 

14  of  the  Indian  Gaming  Regulatory  Act"  and  inserting 

15  "section   4(16)   of  the  Indian   Gaming  Regulatory 

16  Act". 

O 
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The  CHAlRMAN.May  I  ask  Senator  Inouye  to  give  a  statement, 
and  then  I  would  ask  for  Congressman  Gallegly  and  then  we'll  hear 
from  Senator  Reid,  if  he  would  like  to,  and  Senator  Wellstone  is 
here,  and  Congressman  Hastings. 

STATEMENT  OF  HON.  DANIEL  K.  INOUYE,  U.S.  SENATOR  FROM 
HAWAII,  VICE  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

Senator  Inouye.  Thank  you  very  much,  Mr.  Chairman.  I'm 
pleased  to  join  you  and  our  colleagues  from  the  House  in  this  joint 
hearing. 

The  bill  upon  which  the  committee  receives  testimony  this  morn- 
ing was  introduced  as  a  discussion  draft.  And  thus  today,  the  com- 
mittee will  learn  for  the  first  time  publicly  the  outcome  of  the  dis- 
cussion as  it  expresses  the  views  of  affected  parties.  From  our  re- 
view of  some  of  the  testimony  that  will  be  presented  this  morning, 
we  know  that  a  consensus  is  lacking  on  the  measure  before  us. 

We  are  aware  of  a  strong  and  healthy  concern  among  tribal  lead- 
ers over  the  provisions  of  the  House  measure,  H.R.  1512.  And  thus, 
we  are  pleased  to  have  the  bill's  primary  sponsors  with  us  today, 
so  that  we  might  develop  a  better  understanding  of  their  intent 
and  the  concerns  they  seek  to  address. 

I  am  also  pleased  to  learn  that  the  Governor  and  the  legislature 
of  the  State  of  Massachusetts  are  close  to  concluding  a  tribal-State 
compact  with  the  Wampanoa  Tribe.  So  I  thank  my  Chairman  for 
scheduling  this  joint  hearing,  and  for  his  agreement  to  schedule  a 
second  hearing  on  this  matter.  I  know  that  his  leadership  in  this 
most  controversial  of  areas  is  greatly  appreciated  by  all  of  us. 

Thank  you  very  much,  sir. 

The  Chairman.  Thank  you,  sir. 

Chairman  Gallegly. 

STATEMENT  OF  HON.  ELTON  GALLEGLY,  U.S.  REPRESENTA- 
TIVE FROM  CALIFORNIA,  CHAIRMAN,  NATIVE  AMERICAN 
AND  INSULAR  AFFAIRS  SUBCOMMITTEE,  HOUSE  COMMIT- 
TEE ON  RESOURCES 

Mr.  Gallegly.  Thank  you  very  much.  Chairman  McCain. 

Good  morning,  ladies  and  gentlemen.  Today  we  will  receive  testi- 
mony from  a  broad  spectrum  of  witnesses  representing  divergent 
and  in  some  instances  conflicting  views  on  how  the  1988  Indian 
Gaming  Regulatory  Act  should  or  should  not  be  amended.  We  will 
from  members  of  both  Houses,  from  a  Governor,  from  the  Justice 
Department,  from  tribal  organizations,  from  the  Indian  Gaming 
Commission,  and  from  the  Interior  Department. 

Some  witnesses  will  offer  detailed  explanations  on  how  S.  487 
should  or  should  not  be  amended,  while  other  witnesses  will  con- 
centrate on  various  other  pieces  of  legislation  pending  before  Con- 
gress, such  as  the  Solomon  bill  or  the  Everett  bill  or  the  Torres  bill. 
Some  witnesses  will  offer  suggestions  relating  to  the  scope  of  In- 
dian gaming,  while  others  will  comment  on  the  proposed  National 
Indian  Lottery,  or  the  negotiation  of  compacts.  These  are  all  impor- 
tant issues. 

However,  I  hope  we  will  not  lose  our  focus  on  the  need  for  mini- 
mum regulatory  and  licensing  requirements,  the  heart  of  the  legis- 
lation before  us  today.  Billions  of  dollars  flow  through  the  mul- 
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titude  of  Indian  casinos  currently  in  operation.  Hundreds  of  thou- 
sands of  people  participate  in  Indian  gaming.  The  need  for  stand- 
ard regulatory  requirements  grows  as  each  week  passes  and  as 
each  new  casino  joins  in  the  field.  The  longer  we  delay  in  adopting 
standard  regulatory  and  licensing  requirements  which  ensure  fair- 
ness and  honesty  in  Indian  gaming,  the  louder  the  complaints  will 
get  from  the  suspicious  State  governments,  and  a  skeptical  Amer- 
ican public. 

I'm  especially  happy  today  to  see  Governor  Gary  Johnson  here  of 
New  Mexico,  that  is  able  to  join  us  today,  and  look  forward  to  hear- 
ing about  his  experiences  in  achieving  compacts  with  the  Indian 
tribal  governments  in  his  State.  As  many  of  you  know,  the  State 
and  tnbes  of  my  State  of  California  have  been  wrestling  over  gam- 
ing for  some  time,  and  I  am  certainly  interested  in  hearing  from 
other  States  as  we  proceed  today. 

For  the  record,  I  understand  Governor  Johnson  testifies  today  on 
his  own  behalf  as  Governor  of  New  Mexico.  Many  of  the  Nation's 
Governors  have  expressed  a  strong  interest  in  achieving  clarifica- 
tions of  the  Indian  Gaming  Regulatory  Act  of  1988.  The  National 
Governors  Association  has  played  an  active  role  in  efforts  to 
achieve  a  resolution  to  this  conflict. 

It  is  my  understanding  that  the  NGA's  chair  and  vice  chair,  Ver- 
mont Governor  Howard  Dean  and  Wisconsin  Governor  Tommy 
Thompson,  have  expressed  NGA's  opposition  to  S.  487  in  its  cur- 
rent form.  Mr.  Chairman,  I'd  like  to  submit  for  inclusion  in  the 
record  a  written  statement  from  the  NGA  that  outlines  their  con- 
cerns about  the  proposed  legislation. 

The  Chairman.  Without  objection. 

[Prepared  statement  of  the  National  Governors  Association  ap- 
pears in  appendix.] 

Mr.  Gallegly.  We  have  a  long  list  of  witnesses  before  us  today, 
but  before  I  conclude  my  remarks,  I  want  to  thank  you.  Chairman 
McCain,  for  holding  these  hearings  jointly  with  the  House  Native 
American  and  Insular  Affairs  Subcommittee  and  I'm  certain  the 
witnesses,  the  audience  and  the  members  appreciate  not  having  to 
duplicate  this  hearing. 

Finally,  I  hope  we  can  keep  the  record  open  for  a  reasonable  pe- 
riod of  time,  and  after  this  hearing,  to  permit  written  testimony  to 
be  submitted  by  interested  parties. 

Mr.  Chairman,  at  this  point,  I  see  my  good  friend  and  colleague, 
the  ranking  minority  member  and  the  delegate  from  American 
Samoa,  Mr.  Faleomavaega,  has  joined  us.  And  I  would  like  to  rec- 
ognize him. 

The  Chairman.  Welcome. 

STATEMENT  OF  HON.  ENI  F.H.  FALEOMAVAEGA,  U.S. 
DELEGATE,  AMERICAN  SAMOA 

Mr.  Faleomavaega.  Thank  you,  Mr.  Chairman. 

Today  we're  taking  testimony  on  S.  487,  the  Indian  Gaming  Reg- 
ulatory Act  Amendments  of  1995,  a  bill  that  would  amend  the  In- 
dian Gaming  Regulatory  Act  of  1988.  Under  the  1988  act,  Congress 
carefully  struck  a  balance  between  the  competing  interests  of  the 
States  and  Indian  tribes. 
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In  particular,  IGRA  recognized  the  sovereignty  of  Indian  tribes 
and  their  ability  to  conduct  gaming  in  conformance  with  State  pub- 
lic policy  as  confirmed  by  the  U.S.  Supreme  Court  on  the  Cabazon 
case,  as  well  as  the  States'  interest  in  establishing  a  framework  for 
the  regulation  of  Indian  gaming  and  a  means  for  negotiating  with 
tribes  the  type  of  gaming  allowable  in  the  State. 

While  there  have  been  and  continue  to  be  questions  regarding 
the  structure  and  balance  of  the  act,  I  remain  convinced  that  Con- 
gress made  the  right  choices  when  it  enacted  IGRA,  and  since 
1988,  the  disputes  between  the  Indian  tribes  and  States  over  the 
operation  of  the  kind  of  gaming  have  been  resolved  through  nego- 
tiations or  the  courts  in  all  but  a  few  States. 

There  are  those  who  say  that  IGRA  is  an  assault  on  the  rights 
of  the  States,  but  the  truth  is  that  States  were  deeply  involved  in 
the  development  of  the  act,  a  process  that  took  nearly  4  years,  and 
involved  round  upon  round  of  consultation  and  negotiations.  In  ad- 
dition, at  the  time  IGRA  was  enacted,  both  the  States  and  tribes 
were  very  aware  that  IGRA  amounted  to  a  significant  restriction 
of  the  rights  and  powers  of  tribes  to  enter  into  gaming.  These 
rights  and  powers  flow  from  the  tribes'  inherent  sovereignty  and 
not  from  the  United  States  or  the  individual  States. 

Furthermore,  States  are  free  under  IGRA  to  limit  or  expand  In- 
dian gaming  by  changing  their  own  public  policies.  Most  have  cho- 
sen not  to  do  so.  Mr.  Chairman,  in  fact,  gaming  has  become  an  im- 
mensely popular  form  of  entertainment  in  the  United  States.  In 
1993,  U.S.  gaming  revenues  totaled  $34.7  billion,  with  casino  reve- 
nues representing  $12.5  billion,  or  36  percent  of  that  total.  Gaming 
revenues  thus  dwarfed  other  entertainment  expenditures  in  the 
United  States,  including  the  $13  billion  spent  on  movies  and  video 
rentals,  and  the  $14  billion  spent  on  theme  parks,  and  $12  billion 
spent  on  spectator  sports  and  other  live  events. 

I  would  also  like  to  stress  that  Indian  gaming  is  not  commercial 
gaming.  Indian  gaming  is  run  by  Indian  tribal  governments  for  the 
benefit  of  its  citizens.  I  do  not  need  to  remind  anyone  here  of  the 
drastic  shortfalls  in  housing,  education,  health  care  and  jobs  that 
still  exist  on  Indian  reservations  today.  Tribal  gaming  revenues  not 
only  make  possible  the  addition  of  schools,  water  and  sewer  sys- 
tems and  health  clinics,  but  they  also  are  made  possible  for  those 
tribes  less  dependent  on  Federal  and  State  funding. 

In  fact,  tribes  with  gaming  enterprises  have  made  valuable  con- 
tributions to  the  surrounding  communities.  There  can  be  no  ques- 
tion that  gaming  revenues  are  a  powerful  tool  for  encouraging  trib- 
al self-sufficiency  and  self-determination. 

There  will  be  testimony  today,  I'm  sure,  calling  for  the  inclusion 
of  other  issues  in  this  legislation.  Namely,  issues  surrounding  the 
scope  of  gaming.  I  echo  the  sentiments  of  mv  colleagues  in  asking 
that  we  keep  our  focus  on  the  provisions  addressed  before  us  in  S. 
487. 

Although  I  reiterate  my  position  that  IGRA  should  not  be  amend- 
ed at  this  time,  I  believe  that  if  we  do  so,  then  the  legislation  intro- 
duced by  my  good  friends.  Senator  McCain  and  Senator  Inouye,  is 
a  very  valuable,  very  well  thought-out  step  in  that  right  direction. 
I  hope  that  we  will  continue  to  discuss  these  amendments  with  In- 
dian tribes,  and  other  interested  parties.  Because  of  the  complex 
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nature  of  this  issue,  we  need  careful  deliberation.  I  would  hope 
that  we  will  conduct  additional  hearings  in  this  matter  in  the  fti- 
ture. 

And  let  me  finish,  Mr.  Chairman,  by  saying  that  we  not  only 
have  a  moral  duty  to  deal  fairly  with  our  American  Indian  tribes, 
but  a  legal  trust  obligation  as  well.  In  too  many  instances,  we  have 
gone  back  on  our  word  in  dealing  with  Indian  Country.  Let  us 
make  sure  that  in  amending  IGRA,  we  do  not  do  it  again. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

Senator  Wellstone. 

STATEMENT  OF  HON.  PAUL  WELLSTONE,  U.S.  SENATOR  FROM 

MINNESOTA 

Senator  Wellstone.  Thank  you,  Mr.  Chairman,  and  I  thank  my 
colleagues  for  their  remarks. 

Mr.  Chairman,  first  let  commend  you  and  the  vice  chairman  for 
your  leadership  on  this  issue.  You've  been  strong  advocates  of  In- 
dian rights.  And  your  introduction  of  S.  487  is  consistent  with  that 
record. 

I  have  some  concerns  with  a  few  provisions  of  the  bill  which  I 
know  are  shared  by  some  tribes,  including  tribes  in  Minnesota.  But 
I  believe  overall  the  bill  is  a  positive  step. 

In  particular,  I'm  concerned  with  the  provision  of  S.  487  provid- 
ing for  the  establishment  of  minimum  Federal  standards  for  Indian 
gaming.  While  I  am  sure  that  the  regulatory  system  of  most  gam- 
ing tribes  already  meet  or  exceed  any  reasonable  minimum  stand- 
ards, I  am  equally  sure  that  a  few  do  not.  And  Mr.  Chairman,  I 
share  your  concern  that  a  major  scandal  arising  in  a  few  cases 
could  be  very  damaging  for  the  rights  of  all  tribes  to  engage  in 
gaming. 

Mr.  Chairman,  it's  also  clear  to  me  that  imposing  such  standards 
does  represent  some  intrusion  into  tribal  sovereignty.  Therefore,  I 
believe  that  tribes  must  play  a  leading  role  in  the  development  of 
the  minimum  standards  with  the  Commission,  and  they  should  be 
developed  in  a  manner  which  is  least  intrusive  on  tribal  rights. 
And  I  believe  that  can  happen,  and  I  believe  that's  the  balance 
we're  looking  for. 

Mr.  Chairman,  I  would  like  to  have  my  full  remarks  included  in 
the  record,  and  I  only  just  want  to  conclude  with  one  or  two  final 
points.  Indian  gaming  without  a  doubt  has  been  a  net  plus  for  In- 
dian tribes  and  Indian  people  throughout  our  country.  Significant 
jobs  have  been  created  in  Indian  communities  where  unemploy- 
ment has  been  over  50  percent.  Indian  welfare  recipients  have  be- 
come Indian  taxpayers.  Revenues  have  been  generated  for  Indian 
tribes  to  permit  them  to  begin  to  make  inroads  into  the  huge 
unmet  needs  created  by  past  inadequate  Federal  funding. 

Indian  gaming  for  some  tribes  has  been  a  success  in  assisting 
them  on  the  road  to  self-sufficiency.  I  mention  this  because  appar- 
ently, Mr.  Chairman,  plans  are  now  afoot  to  penalize  them  for  that 
success.  Suggestions  have  even  been  made  that  BIA  and  IHS  ap- 
propriations should  be  adjusted  to  reflect  increased  tribal  revenues. 
Mr.  Chairman,  this  would  indeed  be  a  cruel  irony. 
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Perhaps  two  tribes,  at  best,  have  achieved  complete  self-suffi- 
ciency. They  receive  little,  if  any.  Federal  funding.  This  Nation  was 
built  upon  the  land  and  resources  taken  from  Indian  tribes.  And 
this  Nation  has  assumed  a  legal  and  moral  obligation  to  protect  In- 
dian tribes  and  ensure  a  decent  standard  of  living  for  their  mem- 
bers. The  facts  show  that  it  has  failed  miserably  in  both  cases. 

Mr.  Chairman,  instead  of  a  "means  test"  for  gaming  tribes,  we 
ought  to  be  looking  at  the  huge  gap  which  still  separates  Indian 
tribes  and  its  members  from  tne  rest  of  America.  Until  that  gap 
has  been  closed,  a  means  test  is  an  injustice. 

Mr.  Chairman,  I  would  like  to  have  my  complete  remarks  in- 
cluded in  the  record. 

[Prepared  statement  of  Senator  Wellstone  appears  in  appendix.] 

The  Chairman.  Without  objection.  Thank  you. 

Congressman  Hastings,  welcome. 

STATEMENT  OF  HON.  RICHARD  (DOC)  HASTINGS,  U.S. 
REPRESENTATIVE  FROM  WASHINGTON 

Mr.  Hastings.  Thank  you,  Mr.  Chairman. 

I  just  simply  want  to  say  that  I  look  forward  to  the  testimony 
of  the  Members  of  the  House  and  others  that  will  come  before  here. 
As  a  freshman  member,  I  can  say  that  in  my  district,  there  has 
been  more  talk,  indeed  instances,  of  potential  Indian  gaming.  It 
has  certainly  raised  some  concern  in  my  district. 

And  I  think  that  maybe  the  testimony  and  the  results  that  come 
out  of  the  work  that  we  will  do  on  this  legislation  will  have  a  long- 
term  effect.  Maybe  on  the  relationship  we  have  with  Indians  in  the 
future,  beyond  this  simple  issue.  I  don't  mean  to  suggest  that  this 
is  a  simple  issue,  but  this  is  a  starting  point. 

So,  Mr.  Chairman,  I  look  forward  to  the  discussion  and  testimony 
on  this. 

The  Chairman.  Thank  you.  I'd  like  to  now  ask  the  only  member 
of  our  committee  who  has  ever  actually  had  the  experience  of 
overseeing  and  regulating  a  gaming  operation,  Senator  Reid.  Wel- 
come, Senator. 

STATEMENT  OF  HON.  HARRY  REID,  U.S.  SENATOR  FROM 

NEVADA 

Senator  Reid.  Chairman  McCain,  I  appreciate  very  much  this 
hearing.  I  especially  appreciate  the  nature  of  the  hearing,  joint 
hearing,  hopefully  to  speed  up  the  process  so  that  we  can  finally 
do  some  legislating.  We've  talked  here  about  doing  something  for 
years.  And  I  think  the  time  has  come  that  we  do  something. 

I  also  want  to  welcome  my  former  colleagues  in  the  House, 
Chairman  Solomon,  Congressman  Torricelli.  Congressman 
Torricelli  and  I  came  to  the  House  together.  We  served  on  the  For- 
eign Affairs  Committee,  along  with  Chairman  Solomon.  I  have  fond 
memories  of  our  time  on  that  committee.  Especially  I  remember  it, 
because  we  were  in  the  majority.  [Laughter.] 

Mr.  Chairman,  this  bill's  a  good  start.  I  think  you  and  the  staff 
have  done  admirable  work.  It  recognizes  the  need  for  background 
checks.  It  recognizes  the  need  for  threshold  regulatory  standards. 
That  having  been  said,  Mr.  Chairman,  the  committee  also  has  to 
be  aware  of  the  concerns  raised  by  Governors,  especially  Governor 
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Pete  Wilson,  who  has  spent  a  great  deal  of  time  on  this  issue,  and 
has  spread  his  concern  in  the  form  of  a  letter  to  us.  And  I  think 
we  should  take  that  seriously,  as  I  know  we  will. 

We  have  also  spent  a  lot  of  time  in  years  gone  by  trying  to  work 
something  out  with  the  Governors.  And  I  have  to  say,  we're  not 
going  to  be  able  to  do  that.  There  can  be  no,  in  my  opinion,  we're 
not  going  to  develop  a  consensus  with  the  Governors.  I  therefore 
think  that  we  have  listened  to  them,  we  have  been  very  patient  in 
trying  to  have  them  come  up  with  some  consensus. 

I  think  there  comes  a  time  when  we  have  to  show  some  leader- 
ship and  do  something.  We  can't  think  that  everybody's  going  to 
agree  with  what  we  do.  I  say  the  same  thing  about  the  attorneys 
general.  We  not  only  wanted,  in  years  gone  by,  to  have  the  Gov- 
ernors agree  with  the  program,  we  wanted  the  attorneys  general  to 
agree  with  the  Governors.  We  wound  up  having  no  one  agree  with 
anyone.  Therefore,  I  think  it's  time  that  we  do  something. 

I  have  some  concern,  Mr.  Chairman,  about  the  bill's  provision 
that  Governors  need  only  be  consulted  about  lands  taken  into  trust. 
We  need  certainly  a  higher  standard  than  that.  Remember,  the 
purpose  of  the  Indian  Gaming  Act,  we  sometimes  lose  sight  of  that, 
was  to  allow  non-Indians  to  do  everything — I'm  sorry — to  allow  In- 
dians to  do  everything  that  non-Indians  could  do  in  a  State  relating 
to  gaming.  That  has  been  turned  on  its  head. 

Now  we  find  in  many  States  non-Indians  can't  do  what  Indians 
can  do  in  States.  I  think  we  have  to  get  the  act  back  where  it  was 
supposed  to  be.  We  have  to  have  the  Governors  involved,  as  was 
originally  contemplated.  We've  talked  about  Indian  sovereignty, 
and  I  recognize  that.  We  also  have  to  talk  about  State  sovereignty. 
And  that  seems  to  have  been  lost  in  all  the  discussions. 

Under  the  provisions  of  this  act,  and  I  think  we  need  to  take  a 
close  look  at  it,  under  this  provision,  gaming  operations  could  be 
set  up  in  the  Nation's  cities,  large  or  small,  under  the  guise  of  a 
reservation.  I  think  that's  inappropriate,  and  it's  unfair,  and  it's 
certainly  not  in  keeping  with  the  intent  of  the  original  gaming  act. 
There  are  some  court  decisions  that  have  clouded  this  issue.  And 
I  understand  that.  But  Congress  must  re-address  this  issue  in  a 
way  that  can  meet  the  standards  set  forth  by  the  Court. 

The  compacting  process  in  this  bill  is  a  concern  to  us.  And  I  say, 
Mr.  Chairman,  that  we  in  Nevada,  a  State  that  we  all  know  has 
significant  gaming,  we  were  the  first  State  in  the  Union  to  come 
up  with  a  gaming  compact  with  an  Indian  tribe.  So  if  the  original 
intent  of  the  law  is  there,  all  States  can  meet  the  standard.  The 
problem  is,  is  the  original  intent  of  the  Act  has  been  stood  on  its 
head,  I  repeat. 

I  think  the  draft  gives  the  Interior  Secretary  too  much  ability  to 
circumvent  compact  discussions  between  States  and  tribes.  Tribes 
would  have  to  wait  until  expiration  of  a  time  period,  and  then  sim- 
ply go  to  the  Secretary  and  get  anything  they  wanted.  That's  inap- 
propriate. I  also,  Mr.  Chairman,  have  some  significant  concerns 
about  funding  for  regulatory  activities  of  the  Gaming  Commission. 
I  recognize,  and  I've  spoken  many  times  with  the  Chairman  about 
the  scope  of  gaming,  a  difficult  issue.  But  I  think  it's  something  we 
have  to  look  into. 
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I'm  very  concerned  about  the  possible  broadening  of  class  III  de- 
vices. I  believe  the  committee  should  specify  by  law  the  minimum 
standards  rather  than  leaving  that  to  a  Presidential  Commission. 
Any  time  we  can't  figure  something  out,  whether  it's  Medicare  or 
whatever  it  might  be,  we  want  to  establish  a  committee  or  a  Com- 
mission. 

Mr.  Chairman,  having  stated  my  concerns,  I  believe  that  this  bill 
is  an  excellent  start.  I  think  we  can  craft  a  bill  that  adequately  reg- 
ulates this  booming  industry.  I'm  going  to  ask  the  Chairman  s  and 
the  committee's  pardon,  I  have  to  go,  I  have  some  business  in  the 
Capitol  that  I  have  to  take  care  of.  But  I  expect  to  return  in  ap- 
proximately 30  minutes  and  complete  this  hearing. 

I  can't  say  enough  about  the  Chairman  or  the  Vice  Chairman.  I 
know  that  the  two  of  you  have  spent  an  inordinate  amount  of  time 
trying  to  work  something  out.  I  repeat,  I  think  we  have  to  use  the 
experience  that  the  two  of  you  have  developed  over  the  years,  and 
have  this  committee,  together  with  the  House,  come  up  with  some 
legislation.  We  really  should  do  it  this  year,  in  fairness  to  the  Indi- 
ans and  the  non-Indians. 

The  Chairman.  Thank  you  very  much.  Senator  Reid. 

Now  I'd  like  to  welcome  our  two  friends  from  the  other  body  who 
are  with  us  this  morning.  Chairman  Solomon  and  Congressman 
Torricelli.  Chairman  Solomon,  please  proceed  as  you  see  fit. 

STATEMENT  OF  HON.  GERALD  SOLOMON,  U.S. 
REPRESENTATIVE  FROM  NEW  YORK 

Mr.  Solomon.  Senator,  the  Marines  are  used  to  getting  here 
first.  [Laughter.] 

Thanks  to  the  Navy.  [Laughter.] 

The  Chairman.  I'm  sure  that  Senator  Inouye  as  a  former  Army 
person  appreciates  those  remarks.  [Laughter.] 

Mr.  Solomon.  Maybe  I  got  off  on  the  wrong  foot  already. 

Senator  McCain,  and  certainly  Congressman  Gallegly  and  Sen- 
ator Inouye,  and  my  good  friend  Mr.  Faleomavaega,  all  of  you  gen- 
tlemen, I  feel  somewhat  humbled  sitting  here  on  this  subject  be- 
cause of  the  tremendous  expertise  that  you  all  have  on  this  issue. 
Nevertheless,  I  have  some  very  strong  feelings  about  it. 

Let  me  first  apologize  because,  as  Chairman  of  the  Rules  Com- 
mittee, I  do  have  to  open  the  debate  in  a  very  few  minutes  on  the 
Floor  on  the  foreign  operations  appropriations  bill.  And  following 
that,  I  have  to  simultaneously  open  a  hearing  on  something  very 
dear  to  your  heart.  Senator,  many  of  you,  and  that  is  the  energy 
and  water  appropriations  bill,  which  is  very  important  to  all  of  us 
throughout  this  Nation. 

Having  said  that,  let  me  just  say  that  we  really  do  appreciate  the 
opportunity  to  come  and  testify  before  you  today  on  what  I  think 
is  a  very,  very  serious  matter  that  is  becoming  more  critical  by  the 
day.  I  think  that  this  matter  is  really  going  to  change  the  entire 
fabric  of  this  Nation,  and  I'm  very  much  concerned  about  it  as  the 
father  of  five  and  the  grandfather  of  four  now.  I'm  really  worried 
about  the  spread  of  high  stakes  gambling  throughout  this  Nation. 
And  I'm  more  concerned  than  ever  that  our  individual  States  can- 
not do  anything  about  it  under  the  existing  laws  and  compacts  that 
we  have  today. 
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Mr.  Chairman,  this  goes  counter  to  everything  this  Congress  has 
been  doing  for  the  last  5  months,  and  that  is,  in  shrinking  the  size 
and  the  power  of  the  Federal  Government  and  returning  that 
power  to  the  individual  States,  where  it  was  intended  to  be  by  our 
forefathers.  With  this  in  mind,  my  colleague  from  New  Jersey,  on 
a  bipartisan  basis,  Mr.  Torricelli,  have  introduced  a  bill  which 
deals  with  the  same  subject  as  the  bill  you're  holding  a  hearing  on 
today. 

Our  bill  would  amend  the  current  law  by  granting  States  the  au- 
thority to  regulate  gaming.  It  would  restore  the  principles  of  Fed- 
eralism to  this  issue,  which  I  think  is  so  terribly,  terribly  important 
today  and  for  the  ftiture  of  this  country.  Under  the  current  Indian 
Gaming  Regulatory  Act,  the  deck  is  clearly  stacked,  I  think, 
against  the  States.  Governors  are  forced  to  negotiate  compacts  with 
Indian  tribes  that  are  in  clear  violation  of  State  law.  In  my  own 
case,  in  violation  of  the  State  constitution  of  New  York. 

Current  law  therefore  exempts  Indian  gaming  from  State  regula- 
tion, and  at  the  same  time  requires  State  residents  to  foot  the  bill 
for  increased  infrastructure  and  law  enforcement  and  a  host  of 
other  costs  that  are  created  in  local  governments  as  well  as  State 
governments.  Such  an  arrangement,  weak  authority  at  the  State 
level,  is  the  antithesis  of  what  I  think  this  104th  Congress  has  at- 
tempted to  do  throughout  the  entire  session  so  far,  and  certainly 
throughout  the  next  2  years. 

In  my  home  State  of  New  York,  for  instance,  the  only  type  of 
gaming  permitted  by  our  constitution  is  charitable  games  of 
chance,  such  as  low  stake  bingo  and  Las  Vegas  nights.  Also  per- 
mitted, of  course,  are  such  events  as  raffles  for  a  local  church  or 
a  veterans  group,  perhaps.  New  York  State  lawmakers  wanted  to 
legalize  these  types  of  gaming. 

They  certainly  did  not,  however,  intend  for  full-scale  casino  gam- 
bling to  be  legalized.  And  it  is  not,  in  the  State  of  New  York.  Nor 
will  it  ever  be  changed  in  the  near  future  by  the  people  of  the  State 
of  New  York.  And  as  you  know,  we  have  a  very  diverse  State,  with 
18  million  people.  And  yet,  it  doesn't  matter  whether  you're  liberal, 
conservative,  Democrat  or  Republican,  independent,  the  people  in 
our  State  oppose  legalized  high  stakes  casino  gambling. 

In  interpreting  the  Indian  Gaming  Regulatory  Act,  courts,  as 
you've  mentioned,  Mr.  Chairman,  have  essentially  ruled  that  if  a 
State  allows  the  Knights  of  Columbus  to  run  a  charity  bingo  night, 
then  it  must  also  allow  Indian  tribes  to  engage  in  casino  gambling. 
And  that's  a  real  problem.  Today,  not  far  from  my  home  in  upstate 
New  York,  a  tribe  has  a  casino  running  24  hours  a  day,  7  days  a 
week. 

Only  Native  Americans  are  permitted  to  operate  a  casino  because 
the  State  prohibition  against  gambling  is  prohibited  in  the  State 
constitution.  And  in  my  opinion,  that  is  just  plain  wrong.  The  State 
lawmakers  of  New  York  made  a  conscious  decision  to  keep  casino 
gambling  illegal. 

This  decision,  unfortunately,  was  negated  by  the  1988  Federal 
law  under  which  a  State  is  judged  to  be  acting  in  bad  faith  merely 
by  refusing  to  agree  upon  a  compact,  which  may  contradict  State 
laws,  or  in  the  case  of  New  York,  the  State  constitution.  This  is  a 
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clear  infringement  of  States  rights,  and  one  that  I  hope  this  com- 
mittee will  correct. 

Our  bill,  H.R.  1512,  will  level  the  playing  field  in  tribal-State 
compacts  negotiations  by  shifting  the  burden  of  proof  to  the  pro- 
ponent of  bad  faith  allegations.  It  removes  then,  the  presumption 
that  a  State  is  acting  in  bad  faith  by  merely  refusing  to  negotiate 
a  compact  that  violates  its  State  laws,  and  again,  constitutional 
laws,  of  a  State. 

My  greatest  concern  with  your  bill,  Mr.  Chairman,  and  I  have 
the  greatest  respect  for  you,  as  I've  said  before,  is  that  it  fails  to 
clarify  the  scope  of  gaming  that  a  State  may  permit.  For  instance. 
States  should  not  be  forced  to  permit  all  forms  of  class  III  gaming. 
Instead,  States  ought  to  give  the  flexibility  to  prohibit  forms  of 
class  III  gaming  that  violate  State  law.  H.R.  1512  also  addresses 
the  recent  proposal  by  an  Indian  tribe  in  Idaho  to  establish  a  na- 
tional lottery. 

I  am  unalterably  opposed  to  any  national  lottery  in  any  form. 
And  it  doesn't  matter  whether  it's  run  by  perhaps  an  Indian  tribe 
in  Idaho  or  the  Federal  Government.  I'm  opposed  to  it.  Currently, 
as  you  know,  States  across  the  country  have  lotteries  which  help 
subsidize  educational  costs,  whether  that's  good  or  bad,  I  don't 
know.  But  the  implementation  of  the  Idaho  proposal,  I  believe, 
would  threaten  the  existence  of  all  of  these  State  lotteries  across 
the  country. 

Mr.  Chairman,  I'm  confident  that  such  a  lottery,  absent  State  ap- 
proval, is  not  permissible  under  current  law  today.  To  be  on  the 
safe  side,  however,  our  bill  explicitly  grants  to  States  the  power  to 
decide  whether  they  want  the  national  lottery  to  operate  in  their 
State. 

An  issue  of  equal  importance,  and  111  try  to  summarize  here,  to 
me,  and  one  not  addressed  by  S.  487,  is  the  establishment  of  gam- 
ing enclaves  on  territory  acquired  by  the  tribe  that  is  not  even  re- 
motely proximate  to  the  traditional  territory  of  the  tribe.  This  situ- 
ation poses  a  threat  to  local  communities  and  it  invites  corruption 
and  infiltration  by  criminal  enterprises.  And  I  know  we  can  debate 
that  decree. 

In  fact,  it  is  my  understanding  that  a  number  of  groups  have  pe- 
titioned the  Federal  Grovemment  already  in  an  effort  to  become  rec- 
ognized as  certified  tribes,  so  that  they  may  open  a  casino.  This  is 
not  a  partisan  issue,  Mr.  Chairman.  Our  bill,  in  addition  to  1512, 
has  bipartisan  sponsorship,  as  I  said  before. 

In  addition,  49  of  the  Nation's  Governors,  and  a  vast  majority  of 
the  States  attorneys  general,  have  urged  Congress  to  reform  this 
area,  specifically  recommending  that  we  clarify  the  scope  of  gaming 
and  require  both  parties  to  negotiate  in  good  laith,  while  maintain- 
ing the  rights  of  Governors  to  outlaw  gaming  on  land  taken  in 
trust. 

Mr.  Chairman,  I  know  it's  getting  late,  certainly  for  me,  but  I 
will  yield  to  the  gentleman  from  New  Jersey,  Mr.  Torricelli,  to 
speak  in  more  detail.  In  the  meantime,  let  me  ask  for  unanimous 
consent  to  offer  a  paper  by  the  National  Governors  Association, 
which  supports  their  analysis  of  our  views  on  H.R.  1512. 

I  really  do  thank  the  Senator  and  my  good  friends  from  the 
House  for  allowing  me  this  time  to  testify.  Fll  stay  for  a  few  min- 
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utes,  but  if  I  could  just  yield  to  Mr.  Torricelli  at  this  time  to  elabo- 
rate on  the  details. 

The  Chairman.  Thank  you  very  much,  Gerry. 

I'm  told  that  you  have  a  vote  in  progress.  And  you  may  want  to 
leave  and  Bob,  you  may  want  to  leave  and  come  back.  Or 

Mr.  Torricelli.  I  feel  the  ability  to  withstand  the  need  to  vote 
on  the  journal  today.  Senator. 

Mr.  Solomon.  It's  a  journal  vote,  and  I  think  we'll  both  stay  for 
a  few  minutes. 

The  Chairman.  Okay,  thank  you  very  much.  Please  give  my  re- 
gards to  the  person  who  called  for  the  vote  on  the  journal. 

Mr.  Solomon.  Mr.  Chairman,  I  just  have  been  handed  a  note 
from  Speaker  Gingrich.  He  wants  me  in  his  office  right  now,  good- 
ness knows  for  what.  Maybe  I'm  being  taken  out  to  the  woodshed. 
But  if  you'll  excuse  me. 

The  Chairman.  Maybe  it's  to  vote  on  the  journal.  [Laughter.] 

Thank  you,  Gerry.  _  *■ 

Mr.  Solomon.  Thank  you  so  much. 

The  Chairman.  And  Gerry,  could  I  just  say  as  you  leave,  we  will 
continue  our  dialog  on  this  issue.  I  understand  your  views.  I  would 
like  to  make  just  one  point  as  you're  walking  out  the  door,  and  I'll 
make  it  to  Bob,  too. 

Senator  Inouye  and  I  spent  literally  himdreds  of  hours  on  the 
issue  of  scope  of  gaming.  Now,  if  you  can  get  consensus  on  that 
issue,  we'd  be  more  than  happy  to  pursue  it.  Am  I  right,  Dan? 

But  the  fact  is  that  I'm  disappointed  that  the  issue  has  not  been 
resolved  also.  But  if  you  can  think  of  a  way  that  we  can  get  consen- 
sus on  that  issue,  you'd  have  two  people  right  here  who  would  be 
the  absolute  first  to  join  on  that  bandwagon.  We  literally  spent 
hundreds  of  hours  of  meetings,  and  could  not  get  agreement  on 
that  issue.  And  when  that  happens,  it  is  left  for  the  courts  to  de- 
cide. And  so,  I  appreciate  your  sentiments,  and  I  hope  that  we 
could  all  work  together  in  trying  to  get  that  aspect  of  this  issue  re- 
solved. 

Mr.  Solomon.  Well,  as  Chairman  of  the  Rules  Committee  that 
flows  all  the  legislation  through  the  House,  I  want  to  volunteer  to 
work  with  you  in  any  way  we  can  to  solve  what  I  consider  to  be 
a  very,  very  serious  problem  for  the  future  of  our  Nation.  And 
thank  you  for  the  great  job  you  all  do. 

The  Chairman.  Thank  you  very  much. 

Senator  DoMENici.  Mr.  Chairman. 

The  Chairman.  Sir? 

Senator  DoMENici.  Could  I  just  say  to  Chairman  Solomon  that 
I  welcome  you  here,  and  I  haven't  had  enough  time  to  speak  with 
you  lately.  We've  both  been  too  busy.  But  you're  doing  an  outstand- 
ing job,  and  it's  good  to  see  you  here  today. 

Mr.  Solomon.  Senator,  not  as  good  a  job  as  you're  doing.  I  com- 
mend you,  I  didn't  see  you  come  in.  Thank  you. 

Senator  Domenici.  Thank  you  very  much. 

The  Chairman.  Pete,  is  it  Skay  with  you  if  Bob  goes  ahead? 

Senator  DOMENICI.  I  was  just  going  to  comment  that  our  Gov- 
ernor is  here,  and  I  kind  of  wonder  if  we  could  make  a  chair  avail- 
able there.  Could  he  sit  there  with  some  of  you  all? 
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The  Chairman.  Pete,  what  we're  planning  on  doing  is  letting  Bob 
finish  and  go. 

Senator  Domenici.  I  mean,  he  doesn't  have  a  seat  to  sit  in.  He's 
standing  up. 

The  Chairman.  Oh,  he  doesn't?  Good  heavens,  that's  very  rude. 
Governor,  would  you  like  to  please  come  up  here  and  have  a  seat. 
You  may  find  it  comfortable.  A  lot  of  Governors  do.  [Laughter.] 

Please,  I'm  sorry,  Pete.  I  didn't  see  him. 

Senator  DoMENici.  It's  all  right.  He  didn't  want  me  to  ask,  but 
I  did  anyway. 

The  Chairman.  Welcome,  Bob.  Please  proceed. 

STATEMENT  OF  HON.  ROBERT  TORRICELLI,  U.S. 
REPRESENTATIVE  FROM  NEW  JERSEY 

Mr.  TORRICELLI.  Thank  you  very  much,  Senator,  members  of  the 
committee. 

Given  the  unlikelihood  that  Newt  Gingrich  is  going  to  demand 
my  appearance  for  any  advice  on  any  issues,  I  feel  free  to  proceed 
at  this  point.  [Laughter.] 

Mr.  Chairman,  first  I  want  to  thank  you  for  having  this  hearing 
and  giving  us  this  opportunity.  We  have  all  invested  a  good  deal 
of  time  in  what  is  a  legitimate  national  concern  from  a  variety  of 
perspectives.  It  is  unfortunate  in  the  103d  Congress  we  failed  to 
come  to  resolution.  I  hope  that  while  we  have  some  serious  dif- 
ferences, there  are  also  a  number  of  things  upon  which  we  agree. 
And  before  this  Congress  concludes,  we  can  genuinely  pass  legisla- 
tion, at  least  covering  those  broad  areas  of  agreement. 

In  1988,  when  this  Congress  passed  the  Indian  Gaming  Regu- 
latory Act,  it  was  faced  with  a  legitimate  problem.  Native  Ameri- 
cans were  simply  not  given  the  same  rights  to  engage  in  activities 
within  the  borders  of  those  States  on  their  own  reservations  as 
other  citizens.  It  was  wrong.  It  was  inequitable,  and  it  needed  to 
be  changed.  And  we  did. 

The  intention  of  this  Congress  is  clearly  reflected  by  the  record 
that  it  was  the  desire  of  every  member  who  spoke  that  there  be  one 
standard  for  all  people,  on  reservations  or  off  reservations.  That,  of 
course,  is  not  what  evolved.  Interestingly,  in  the  entire  debate  in 
the  House  and  Senate,  the  record  never  reflects  the  words  casinos, 
slot  machines. 

Indeed,  I  venture  to  say  it  was  not  on  the  minds  of  people  in 
those  days  that  we  were  not  achieving  equity,  but  indeed  establish- 
ing a  reserved  and  unique  class  of  individual  that  would  have  not 
the  same  rights,  but  different  rights. 

As  every  member  of  the  committee  now  knows,  because  of  a  se- 
ries of  Federal  court  decisions,  there  was  the  unintended  con- 
sequence that  allowed  an  explosion  of  largely  unregulated  and  in 
some  States,  unwanted,  gaming  establishments.  In  the  past  5  years 
alone,  175  gaming  establishments  in  26  States  have  been  created, 
bringing  us  to  a  total  of  296  gaming  establishments  in  27  States, 
gross  revenues  in  excess  of  $7.5  billion. 

It  is  estimated  in  the  next  decade  it  could  reach,  at  the  current 
rate  of  expansion  and  interest,  1,000  gaming  establishments.  This 
Congress  simply  must  end  the  current  confusion  of  law,  establish 
a  regulatory  scheme  that  allows  the  States  and  the  various  Indian 
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tribes  equitably,  fairly  and  in  an  organized  basis,  to  decide  a  fair 
and  common  future. 

The  National  Governors  Association,  by  a  vote  of  49  to  1,  in  its 
1995  winter  meeting,  has  set  its  own  standards  for  what  should  be 
included  in  any  Federal  regulation.  First,  the  regulatory  act  must 
clarify  and  make  clear  that  tribes  can  operate  only  those  activities 
permitted  by  State  law.  This,  Mr.  Chairman,  clearly  would  return 
us  to  the  1988  Congressional  intention.  Whatever  the  States  allow 
for  some  citizens,  it  must  allow  for  all  citizens.  But  it  need  not  go 
beyond. 

Second,  that  the  obligation  to  negotiate  in  good  faith  must  apply 
to  both  the  States  and  the  tribes.  The  inability  to  agree  on  terms 
or  requirements  by  a  State  that  tribal  gaming  be  in  accordance 
with  State  law  should  not  be  constructed  as  bad  faith.  In  an  ex- 
traordinary turn  of  events,  a  Grovemor  of  a  State  requiring  that  a 
compact  be  within  the  scope  of  State  law,  upholding  of  law,  is  by 
definition  now  interpreted  as  bad  faith. 

Third,  the  act  be  clarified  to  ensure  the  right  of  a  Governor  to 
bar  gaming  on  property  taken  into  trust.  It  clearly  was  never  the 
intention  of  this  Congress.  The  record  reflects  the  interest  of  no 
member,  trust  properties  be  able  to  be  expanded  to  include  these 
activities. 

I  would,  Mr.  Chairman,  with  your  indulgence,  bring  to  the  com- 
mittee's attention  the  fact,  Mr,  Solomon  and  I  have  offered  an  al- 
ternative approach,  in  some  ways  reflecting  the  desires  clear  in 
your  own  legislation.  In  sum,  going  beyond.  I  do  so  in  mentioning 
that  if  we  act  in  good  faith  with  the  clear  intention  of  enacting  leg- 
islation in  the  104th  Congress,  the  answer  is  somewhere  between 
the  legislation  you  have  offered  and  what  I  believe  Congressman 
Solomon  and  I  have  proposed. 

Under  our  legislation,  we  would  do  several  things  that  you  have 
done.  First,  apply  the  Federal  banking  laws  to  ensure  that  Indian 
gaming  does  not  become  an  opportunity  for  money  laundering. 
Today,  unlike  the  casinos  in  Atlantic  City  and  Nevada,  and  indeed 
the  Indian  casino  in  Foxwoods,  in  many  of  these  establishments, 
people  with  unlimited  cash,  whether  they  are  in  the  narcotics  busi- 
ness, organized  crime  or  any  other  individual  venture,  can  siifl^ly 
escape  Federal  law  by  laundering  their  money  in  these  establish- 
ments. Your  legislation  would  endit.  So  does  ours. 

Second,  requiring  minimum  regulatory  standards  to  ensure  the 
integrity  of  the  games.  Your  legislation  does  it.  So  does  ours.  It  is 
critical. 

Many  people  I  know  believe  that  I  come  to  this  issue  as  Senator 
Reid  comes  to  the  issue  strictly  with  a  parochial  concern:  we  rep- 
resent gaming  States,  we  want  to  prevent  competition.  Mr.  Chair- 
man, that  indeed  is  not  the  case.  Those  people  who  game  in  Atlan- 
tic City  are  overwhelmingly  from  the  State  of  New  Jersey,  New 
York  City,  and  Philadelphia.  As  a  matter  of  record,  Indian  estab- 
lishments across  the  country  simply  are  not  a  competitive  problem. 

But  there  is  a  different  problem.  That  is  addressed  in  your  bill 
and  in  ours.  Unregulated  casinos,  with  no  minimum  standards  to 
ensure  the  integrity  of  the  games  are  an  invitation  to  abuse.  One 
morning,  we  will  awaken  to  find  out  inevitably,  as  the  day  follow 
the  night,  that  some  slot  machine,  some  roulette  wheel,  some  game 
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somewhere  in  American  was  not  legitimate.  When  that  occurs,  not 
only  the  remainder  of  Indian  gaming  that  mav  be  legitimate,  fair, 
properly  regulated,  will  be  negatively  impacted,  so  will  our  casinos. 
People  will  lose  confidence  in  the  games. 

Those  items,  therefore,  we  have  in  common,  at  least  to  some  min- 
imum extent,  in  our  legislation.  I  hope  that  forms  a  foundation  of 
how  we  proceed. 

But  then  there  are  the  differences.  In  our  legislation,  rather,  in 
S.  487,  tribes  would  submit  a  written  request  for  State  negotiation. 
A  State  would  have  30  days  to  respond.  And  negotiations  would 
have  to  be  completed  in  120  days.  If  the  State  and  the  tribe  do  not 
agree  in  that  period,  under  your  legislation,  then  a  tribe  can  ask 
the  Secretary  of  Interior  to  impose  a  compact. 

I  do  not  traditionally  become  a  defender  of  States  rights.  Indeed, 
this  could  be  the  first  occasion.  But  this  would  be  as  radical  entry 
into  the  legitimate  and  sovereign  rights  of  the  50  States  as  any- 
thing I  have  ever  witnessed.  This  would  take  from  the  States  the 
very  police  powers  at  the  foundation  of  our  constitutional  scheme. 
This  Federalizes  the  compacting  process. 

I  would  dare  to  say  in  almost  no  instance  has  any  State  nego- 
tiated with  a  tribe  and  reached  within  120  days  a  final  result.  Let's 
face  the  issue  honestly.  Under  S.  487,  every  negotiation  will  ulti- 
mately be  decided  by  the  Federal  Government.  The  States  will  be 
removed.  This  is,  Mr.  Chairman,  reflected  in  letters  from  the  Grov- 
ernors  of  Montana  and  California  that  are  before  you  today,  and 
the  attorneys  general  of  Nevada  and  California  as  well.  Strongly 
reflected  in  the  resolutions  and  concerns  of  the  National  Governors 
Association  which  oppose  this  provision. 

Mr.  Solomon  and  I  have  taken  a  different  approach.  In  H.R. 
1512,  in  what  represents  the  principal  difference  between  our  ap- 
proaches, reflected  in  the  fact  that  any  tribal  gaming  must  be  con- 
ducted in  accordance  with  State  law.  And  a  Governor  of  a  State  in 
these  negotiations  simply  asking  that  this  be  done  in  accordance 
with  existing  State  law,  proposing  it,  not  be  automatically  inter- 
preted as  bad  faith  and  thereby  invite  the  Federal  courts,  or  under 
your  legislation.  Department  oi  the  Interior. 

There  is,  I  believe,  reason  to  think  that  the  Federal  courts  are 
also  changing  their  views  on  this  issue.  The  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit  in  Rumsey  v.  Wilson  upheld  the  position  of 
Governor  Wilson  that  a  State  need  not  offer  gaming  to  tribes  other 
than  what  it  permits  others  in  the  State  to  do.  There  is  therefore 
some  hope  the  Federal  courts  are  going  to  correct  the  situation.  We 
need  not  and  should  not  now,  by  new  legislation  prohibit  them 
from  doing  so. 

The  legislation  before  the  committee  does  not  incorporate  this  de- 
cision. H.R.  1512  that  I  offer  expressly  authorizes  a  State  to  offer 
Indian  tribes  only  those  specific  gaming  activities  expressly  author- 
ized by  the  State.  H.R.  1512  would  also  prohibit  a  tribe  from  oper- 
ating slot  machines,  if  such  machines  are  illegal  in  the  state.  This 
is  also  in  contradiction  to  S.  487,  which  puts  no  similar  provision 
in  prohibiting  slot  machines. 

Third,  the  National  Grovernors  Association  policy  statement  calls 
for  a  decisive  role  for  Governors  in  the  decision  to  allow  gaming  on 
afler-acquired  land.  Mr.  Chairman,  this  is  critical.  And  there's  also 
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a  difference  between  your  legislation  and  ours.  I  understand  the  le- 
gitimate interests  of  tribes  on  their  own  land  to  establishing  gam- 
ing operations  to  create  equity. 

What  is  happening  in  my  state,  Mr.  Chairman,  is  radically  dif- 
ferent. Tribes  that  have  never  existed  in  recent  memory,  meet  none 
of  the  criteria  of  the  Department  of  the  Interior,  are  seeking  rec- 
ognition solely  to  acquire  lands  in  and  around  the  island  of  Man- 
hattan to  have  gaming  establishments.  No  one  who  has  tradition- 
ally pursued  the  legitimate  rights  of  Native  Americans  can  think 
that  that  addresses  a  previous  legitimate  concern  or  solves  the 
need  of  an  existing  tribe.  It  is  simply  an  attempt  to  enter  a  market 
by  acquiring  new  lands. 

Once  again,  I  draw  your  attention  to  Grovemor  Wilson's  letter 
and  the  National  Governors  Association  resolutions,  which  also  ad- 
dress this  issue. 

Finally,  Mr.  Chairman,  let  me  mention  to  you  several  other  as- 
pects of  the  legislation  which  I  think  are  important.  As  I  mentioned 
before,  there  is  the  question  of  a  regulatory  scheme  to  deal  with  the 
amounts  of  money  flowing  through  the  tribe  and  the  operations  of 
these  games.  You  have  in  your  own  legislation  addressed  this  need 
and  begun  a  process. 

I  think  upon  review,  you  will  see  that  our  own  legislation  goes 
further.  Not  because  we  seek  to  abuse  Indian  gaming  operations  or 
curtail  their  rights.  Indeed,  Mr.  Chairman,  on  the  contrary,  in 
1992,  the  Inspector  General's  report  of  the  Department  of  the  Inte- 
rior reported  that  millions  of  dollars  of  money  properly  belonging 
to  the  members  of  the  tribes  themselves  are  being  lost  to  exploita- 
tive managers  and  outside  contracts.  The  victims  are  Native  Amer- 
icans. 

The  report  stated  that  these  establishments  operate  with  "mini- 
mal or  no  effective  oversight."  The  report  reviewed  37  management 
contracts,  not  companies  that  composed  Native  Americans,  not 
being  run  by  Native  Americans.  Outsiders,  who  in  unfair  agree- 
ments, bringing  back  memories  of  the  original  treaties  with  the 
tribes  and  the  Government  itself.  It  found  $62  million  in  excessive 
fees.  One  contract  alone  cost  the  members  of  the  tribe  $21  million 
that  legitimately  should  have  been  going  for  schools,  should  have 
been  going  for  health  care. 

The  Chairman.  Congressman,  you're  going  to  have  to  summa- 
rize, we've  got  four  more  panels  of  witnesses,  and  I  would  appre- 
ciate your  indulgence. 

Mr.  TORRICELLI.  I'll  curtail  it  very  quickly.  Senator. 

The  Chairman.  Thank  you. 

Mr.  TORRICELLI.  Without  a  proper  regulatory  scheme,  that  money 
will  continue  to  be  lost.  Members  of  the  committees,  these  are  the 
principal  areas  of  difference.  Will  we  ensure  regulations  to  protect 
Native  Americans  themselves,  will  we  allow  the  Governors  to  have 
a  meaningful  role,  will  we  allow  State  law  to  be  an  indication  of 
bad  faith  or  simply  the  legitimate  rights  of  the  States  to  impose 
their  own  views  into  the  process. 

And  finally,  as  Congressman  Solomon  indicated,  there  is  a  new 
issue  not  addressed  in  your  legislation  which  we  have  covered  in 
our  own:  the  State  lotteries.  You  may  have  seen  this  in  the  past 
as  a  problem  for  Nevada  or  New  Jersey.  It  is  a  new  problem  for 
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most  States.  Many  of  us  fund  higher  education,  health  care,  the 
needs  of  seniors  or  the  young,  through  our  State  lotteries. 

Make  no  mistake  about  it,  an  Indian  lottery  run  in  all  50  States, 
with  a  jackpot  of  $200  million,  and  no  requirements  for  sharing 
revenues,  against  the  interests  or  the  wishes  of  the  State,  will  not 
only  curtail  but  put  many  State  lotteries  out  of  business.  It  must 
be  contained.  We  do  so. 

I  hope,  Mr.  Chairman,  we  can  reach  some  agreements.  It  is  in 
the  interests  of  Native  Americans  that  we  do  so.  It  is  critical  for 
the  States  that  we  do.  We  are,  of  course,  willing  to  work  with  you. 
I  hope,  I  trust,  we  can  reach  some  accord. 

I  thank  the  committee  for  its  indulgence  and  for  the  invitation 
this  morning. 

The  Chairman.  Thank  you  very  much, 

I'm  sorry  you  probably  won't  have  time  to  hear  the  testimony  of 
the  witness  who  follows,  who's  the  Grovernor  of  New  Mexico,  as  10 
percent  of  the  population  in  his  State  are  Native  Americans  and 
who  very  strongly  supports  the  legislation.  He's  had  practical  expe- 
rience with  it,  having  concluded  negotiations  with  the  tribes  in  his 
State  to  the  satisfaction  of  both  the  State  of  New  Mexico  and  the 
Native  American  tribes  themselves. 

His  view,  and  I'll  quote  from  his  statement,  because  it's  always 
good  to  hear  from  people  who  have  had  hands-on  experience  rather 
than  addressing  the  theoretical  aspects  of  it, 

If  a  State  takes  the  New  Mexico  approach  and  agrees  that  tribes  can  regulate 
themselves  consistent  with  the  compacts  and  applicable  Federal  law,  and  having  a 
Federal  Indian  Gaming  Commission  impose  minimum  standards  puts  the  relation- 
ship between  the  tribes  and  the  United  States  in  proper  perspective. 

I  believe  that  strengthening  the  Federal  Indian  Gaming  Commission  will  result 
in  less  friction.  No  one  has  a  bigger  interest  than  the  tribes  in  the  success  of  Indian 
gaming.  They  are  the  parties  with  the  most  to  lose  and  the  most  to  gain. 

The  lesson  there  in  his  statement,  and  again  I'm  not  trying  to 
preempt  it,  is  that  if  there's  good  faith  between  the  tribes  and  the 
States,  the  system  works.  And  that  has  been  the  case  in  the  over- 
whelming majority  of  relations  between  the  tribes  and  States.  In 
my  own  State,  some  16  tribes  completed  compacts  with  our  Gov- 
ernor. 

And  so,  I  don't  agree  with  your  scenario  as  to  the  difficulties  en- 
tailed between  reaching  agreements,  those  States  that  have  refused 
to  negotiate  in  my  view,  nave  been  because  the  States  chose  not 
to  engage  in  good  faith  negotiation,  which  has  given  rise  to  illegal 
gaming  within  those  States  because  the  U.S.  attorneys  will  not  en- 
force the  Johnson  Act. 

Let  me  just  make  one  additional  point,  if  I  could,  to  you.  You 
began  your  statement  by  saying  we  passed  IGRA  because  we  want- 
ed Native  Americans  to  have  the  same  rights,  to  engage  in  gaming, 
as  was  the  case  with  the  States.  My  view  is  totally  opposite.  The 
Cabazon  decision  dictated,  the  United  States  Supreme  Court  dic- 
tated that  if  a  State  engages  in  gaming,  then  the  tribes  had  the 
fundamental  sovereign  right  to  engage  in  the  same  level  of  gaming 
within  that  State. 

So  you  and  I  obviously  come  from  diametrically  opposite  interpre- 
tations of  the  origins  of  IGRA.  And  when  the  Indian  Gaming  Regu- 
latory Act  was  passed,  the  Native  Americans  gave  up  a  certain 
amount  of  sovereignty  in  the  passage  of  the  act.  And  if  you  and  Mr. 
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Solomon's  legislation  is  passed,  I  believe  that  the  whole  Indian 
Gaming  Regulatory  Act  will  fall.  We  will  go  back  to  the  fundamen- 
tal decision  of  Cabazon,  which  means  that  the  Indians  can  set  up 
Indian  gaming  which  will  have  no  regulation,  no  oversight.  Be- 
cause according  to  the  Cabazon  decision,  the  Indians  have  the  sov- 
ereign right  to  engage  in  those  activities. 

So  clearly,  one  of  our  significant  problems  here  is  that  we  come 
from  this  issue  from  an  entirely  different  basis.  And  my  basis  is 
what  the  Supreme  Court  decided  in  the  case  of  Cabazon.  I'll  be 
glad  to  hear  your  response. 

Mr.  TORRICELLI.  Well,  thank  you.  I  of  course  was  quoting,  and 
not  from  the  court  decision,  but  from  the  record  of  the  debate  in 
the  House  and  the  Senate  in  passing  the  Indian  Gaming  Act  in 
which  no  member  of  either  party  in  either  institution  ever  men- 
tioned casino  gaming  or  slot  machines.  And  the  record  is  replete 
with  the  fact  that  what  members  were  seeking  was  equity. 

The  Supreme  Court  has  also,  Senator,  as  you  know,  established 
the  overall  reaching  powers  of  the  Federal  Government  with  regard 
to  Native  lands,  given  it  extensive  powers.  The  court  decision  is 
based  on  an  interpretation  of  the  laws  as  written  by  this  Govern- 
ment. It  also  recognizes  the  unilateral  ability  of  the  Federal  Gov- 
ernment to  extend  it,  including  in  police  powers.  Whatever  the  Fed- 
eral Government  ultimately  deems  in  everyone's  best  interests  to 
be  happening  on  reservations,  whatever  kinds  of  gaming,  in  what- 
ever form,  the  Supreme  Court  by  its  decisions  would  certainly  up- 
hold. 

I  want  to  apologize 

The  Chairman.  Let  me  urge  you  to  read  the  decision.  Let  me  just 
urge  you  to  read  the  Cabazon  decision. 

Mr.  ToRRiCELLi.  I  have. 

The  Chairman.  It  might  illuminate  you,  because  it  clearly  states 
that  the  tribes  have  a  constitutional  right,  not  a  legal  right,  but  a 
constitutional  right.  Congressman  Torricelli.  And  the  fact  that  slot 
machines  were  not  mentioned  in  the  debate  on  the  Floor  of  the 
Senate  or  the  House  has  no  relevance.  The  basis  of  the  entire  IGRA 
was  to  regulate  gaming  consistent  with  the  Cabazon  decision  to  en- 
sure that  both  Native  Americans  and  non-Native  Americans  were 
protected  in  implementing  the  Cabazon  decision. 

Mr.  ToRRiCKLLi.  Senator,  first,  I  am,  I  appreciate  your  request  to 
read  the  decision,  but  I 

The  Chairman.  Well,  read  it  again,  because  you  didn't  under- 
stand it  if  you  read  it. 

Mr.  Torricelli  [continuingl.  Have  read  the  decision  and  I  prac- 
tice law 

The  Chairman.  You  couldn't  have  understood  it  if  you  did  read 
it.  Because  your  interpretation  of  it  is  flat  out  wrong. 

[Applause.] 

The  Chairman.  No,  no,  please,  we'll  have  no  outbursts  from  the 
audience. 

Mr.  Torricelli.  Well,  Senator,  let  me  ask  you,  if  I  could  con- 
clude  

The  Chairman.  I  am  running  this  committee  hearing.  Congress- 
man Torricelli.  I'd  like  to  address  the  audience  here  first,  before 
you  respond,  all  right?  Is  that  agreeable  to  you? 
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Mr.  TORRICELLI.  Let  me  suggest  to  you,  Senator,  I've  chaired 
hearings,  too. 

The  Chairman.  Is  that  agreeable  to  you? 

Mr.  TORRICELLI.  I  find  your  demeanor  unusual. 

The  Chairman.  Is  that  agreeable  to  you?  I  would  ask  the  audi- 
ence, I  would  ask  the  audience  to  not  display  any  signs  of  approval 
or  disapproval  in  this  hearing.  It's  not  appropriate,  and  I  would  ap- 
preciate your  indulgence  in  that  area. 

Please  proceed. 

Mr.  TORRICELLI.  First,  Senator,  let  me  suggest  to  you,  then,  what 
is  a  difficult  issue.  We've  come  here  today  to  try  to  reach  some  ac- 
cord. The  tone  of  this  recent  discussion  does  not  bode  well. 

Let  me,  however,  apologize  to  the  Grovemor  that  I  will  not  hear 
his  testimony.  I  bring  to  your  attention  also  my  regrets  that  while 
I  will  not  hear  his  testimony,  you  will  not  hear  testimony  from  49 
other  Governors  who  voted  for  the  resolution  that  I  outlined  in  my 
testimony.  Twenty-five  of  those  Governors,  in  spite  of  your  belief 
that  they  did  not  act  in  good  faith,  tried  to  reach  accords.  They  ob- 
viously do  not  believe  in  the  process.  And  they  voted  for  this  resolu- 
tion. 

President  Clinton  has  told  me  now  he  has  heard  from  49  Gov- 
ernors of  this  country  who  are  asking  for  some  resolution  of  this 
problem.  By  their  resolution,  Senator,  they  seem  to  not  agree  with 
your  interpretation  of  the  problem,  its  solution,  or  even  the  law.  I 
do  thank  you  for  having  me  here  today  in  spite  of  the  spirit  that 
I  think  you  exhibited  in  your  comments.  I  thank  the  members  of 
the  committee  for  the  opportunity,  and  I  look  forward  to  working 
with  you  on  some  resolution. 

The  Chairman.  You  have  continued  your  reputation  of  being 
confrontational.  Thank  you  for  being  here. 

Mr.  TORRICELLI.  I  don't  think  I  began  that.  Senator. 

The  Chairman.  We  will  now  ask  Governor  Johnson  to  come  for- 
ward, please. 

Congressman  Longley  is  here. 

Mr.  Faleomavaega.  Congressman,  I'm  sorry  that  Congressman 
Torricelli,  I  did  not  have  a  chance  to  place  a  few  comments  or  ques- 
tions concerning  his  testimony. 

But  I  do  want  to  say  for  the  record  that  some  of  the  points  that 
he  had  indicated  in  his  testimony  for  the  record  suggesting  that 
there  was  some  involvement  of  the  syndicate  with  the  current  gam- 
ing operations  of  the  Indian  tribes,  and  I  want  to  say  that  this  is 
not  true.  There  is  probably,  this  Indian  gaming  operations,  as  man- 
dated by  the  Congress,  is  probably  the  most  regulated,  probably 
even  more  so  than  the  commercial  gaming. 

And  I  just  want  to  state  that  for  the  record,  that  no  such  involve- 
ment of  any  syndicate  involvement  of  these  types  of  operations  ex- 
ists in  any  of  the  tribal  operations  throughout  the  country.  And  I 
just  wanted  to  state  that  for  the  record. 

The  Chairman.  Congressman  Longley,  would  you  care  to  make 
any  comments? 

Mr.  LoNGiJCY.  I'll  reserve  any  comments,  thank  you,  Senator. 

The  Chairman.  Thank  you.  Welcome,  Governor  Johnson.  You  are 
treated  to  a  rather  unusual  hearing  this  morning.  And  maybe  we 
can  proceed  with  a  certain  degree  or  calmness  andreservation.  And 
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I  want  to  thank  you  for  coming  from  New  Mexico,  and  I  also  want 
to  congratulate  you  on  your  recent  feat  of  aviation  skills.  It  was 
very  impressive,  and  I  congratulate  you  on  a  very  successful  begin- 
ning as  Governor  of  the  State  of  New  Mexico. 
Welcome. 

STATEMENT  OF  GARY  E.  JOHNSON,  GOVERNOR,  NEW  MEXICO, 
ACCOMPANIED  BY  DAVID  McUMBER,  GENERAL  COUNSEL 

Mr.  Johnson.  Good  morning,  Mr.  Chairman,  and  members  of  the 
committee.  I'm  joined  here  this  morning  by  David  McUmber,  my 
general  counsel,  who  on  my  direction  along  with  Fred  Ragsdale  ne- 
gotiated New  Mexico's  gaming  compacts. 

David  and  I  had  never  been  in  Washington  before,  so  I  had  no 
idea  these  hearings  were  so  entertaining.  [Laughter.] 

The  Chairman.  They  usually  aren't. 

Mr.  Johnson.  We  got  out  this  morning  and  ran  12  miles,  I  think 
we  saw  all  the  sights.  Entreprenurially  I  may  return  and  do  some 
sort  of — I'll  go  into  that  later. 

But  anyway,  it  is  my  highest  honor  and  privilege  to  be  with  you 
here  today,  and  the  only  State  Governor  to  testify.  As  the  basis  for 
my  testimony,  as  well  for  the  negotiation  of  tne  Indian  gaming 
compacts  in  the  State  of  New  Mexico,  the  committee  should  under- 
stand that  I  fully  support  the  doctrine  of  tribal  sovereignty  and  the 
necessary  development  of  government-to-govemment  relationships. 

The  negotiation  of  compacts,  which  allowed  gaming  on  Indian 
reservations,  encompasses  a  greater  issue  than  gambling.  While 
gambling  is  a  part,  and  albeit  a  very  visible  part  of  a  complex  rela- 
tionship between  Indian  tribes  and  the  State,  there  are  many  other 
concepts  which  are  touched  by  this  subject  matter.  The  New  Mexico 
Indian  gaming  compacts  are  an  example  of  the  fundamental  belief 
that  sovereignty,  self-determination  and  self-sufficiency  are  not 
merely  words,  but  powerful  concepts. 

The  negotiation  process  in  New  Mexico  breathed  life  into  these 
concepts,  and  thereby  strengthened  govemment-to-government  re- 
lationships between  the  various  tribes  and  the  State.  It  is  the  posi- 
tion of  my  administration  to  live  up  to  the  law,  and  that  commit- 
ment includes  the  recognition  of  tribal  sovereignty  as  set  forth  in 
the  law. 

There  are  22  federally-recognized  Indian  tribes  in  New  Mexico, 
which  represent  10  percent  of  the  State's  population.  While  14  of 
these  tribes  have  negotiated  and  entered  into  compacts  with  the 
State,  only  10  of  them  are  presently  gaming,  and  only  8  of  those 
are  involved  in  class  III  gaming.  However,  all  22  federally-recog- 
nized tribes  have  deep  and  continuous  relationships  with  the  State. 
Human  services,  land,  labor,  taxes,  health  care  and  mineral  extrac- 
tion are  among  the  issues  which  begin  to  form  the  basis  for  tribal 
and  State  relations. 

Regardless  of  gaming,  these  other  issues  will  continue.  Both  the 
States  and  tribes'  behavior  in  any  one  of  these  areas,  these  rela- 
tionships, is  reflected  in  the  other  areas.  My  commitment  to  gov- 
ernment-to-government relations  with  the  tribes  comes  not  through 
some  abstract  intellectual  process,  but  through  personal  experi- 
ence. Having  lived  in  Albuquerque,  NM  for  most  of  mv  life,  I've 
grown  up  in  a  State  where  the  Indian  culture  played  and  continues 
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to  play  a  major  role  in  the  lives  of  every  New  Mexican.  I  have  a 
very  deep  respect  and  appreciation  for  their  culture,  traditions  and 
history. 

In  addition,  my  mother  worked  for  the  Bureau  of  Indian  Affairs 
[BIA],  and  my  wife's  grandfather  was  a  missionary  on  the  Jicarilla 
Apache  Reservation.  My  wife's  great-grandfather  was  a  missionary 
on  the  Mescalero  Apache  Reservation. 

Indians  are  citizens  of  the  United  States,  their  tribes,  as  well  as 
the  State  of  New  Mexico.  As  Governor  of  New  Mexico,  my  obliga- 
tion to  Indians  is  premised  on  the  fact  that  they  are  citizens  of  the 
State.  Their  citizenship  and  sovereignty  combines  with  the  con- 
cepts of  self-determination  and  self-sufficiency  which  guide  all  trib- 
al and  State  relationships  in  the  State  of  New  Mexico. 

This  committee  is  well  aware  that  Indians  are  too  often  on  the 
bottom  run  of  the  economic  ladder.  The  central  philosophy  of  my 
administration  is  personal  responsibility  and  self-sufficiency,  which 
I  have  incorporated  into  the  New  Mexico  Indian  gaming  compacts. 
Indian  gaming  in  New  Mexico  will  provide  an  economic  boost  to  the 
tribes  involved  and  the  economy  of  the  State  of  New  Mexico. 

This  boost  will  in  turn  empower  the  Indian  tribes  to  become 
more  self-sufficient  and  less  reliant  on  the  State.  Every  tribal  gam- 
ing operation  in  New  Mexico  is  managed  by  the  respective  tribe. 
Every  dime  of  profit  goes  to  pay  for  needed  governmental  services, 
services  for  which  the  State  or  Federal  Government  may  otherwise 
be  obliged  to  pay. 

Therefore,  it's  clear  that  what  we  are  talking  about  here  today 
is  of  a  much  greater  scope  than  gaming.  What  we  are  talking  about 
is  empowering  of  a  people  with  the  ability  to  gain  economic  inde- 
pendence and  thereby  lessen  their  reliance  on  the  State.  What  bet- 
ter way  to  do  this  than  by  allowing  a  form  of  economic  development 
which  does  not  violate  the  public  policy  of  the  State,  and  which  the 
tribes  themselves  control. 

Those  who  think  that  gambling  is  wrong,  and  thereby  attack  In- 
dian gambling  as  the  evil  I  believe  are  attacking  a  straw  man. 
Adopting  compacts  with  the  Indian  tribes  is  not  based  on  some 
philosophical  idea  of  whether  gambling  is  right  or  wrong;  rather, 
it's  the  result  of  Federal  law  which  requires  a  State  that  allows 
gaming  to  negotiate  gaming  with  Indian  tribes  if  such  gaming  is 
allowed. 

All  Indian  gaming  in  New  Mexico  is  consistent  with  New  Mexico 
State  law  and  public  policy.  States  like  Hawaii  and  Utah  have 
made  a  conscious  choice  through  legislative  and  executive  policy 
decisions  to  ban  all  forms  of  gambling.  But  that  is  not  the  situation 
in  New  Mexico.  If  New  Mexico  had  such  a  policy  of  banning  all 
gaming,  I  would  have,  of  course,  accepted  it  and  proceeded  in  that 
light.  In  fact,  if  such  a  policy  had  existed  in  New  Mexico,  we  would 
not  be  in  a  position  of  being  required  to  compact  with  the  Indian 
tribes  pursuant  to  the  Indian  Gaming  Regulatory  Act. 

My  action  in  negotiation  compacts  conformed  with  State  and 
Federal  law.  My  life  philosophy  hasn't  changed  since  I  was  inaugu- 
rated. That  philosophy  has  always  been  to  tell  the  truth  and  to 
keep  my  word.  During  the  gubernatorial  primary  election,  I  prom- 
ised, as  did  seven  of  the  eight  candidates  running  for  Governor,  to 
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negotiate  and  sign  compacts  with  the  tribes,  so  we  could  end  the 
bitter  6  years  of  fighting  over  gaming. 

In  1988,  the  U.S.  Congress  passed  the  Indian  Gaming  Regulatory 
Act,  to  which  this  hearing  is  contemplating  amendments.  Since 
1988,  the  tribes  in  New  Mexico  have  made  attempts  to  negotiate 
and  arrive  at  gaming  compacts.  However,  no  agreement  was 
reached  in  that  6-year  period.  In  fact,  lawsuits  and  other  adversar- 
ial conflicts  occurred  which  added  tension  to  tribal-State  relations. 
This  fighting  poisoned  every  aspect  of  State-tribal  relations  policy. 

With  that  in  mind,  I  entered  the  negotiations  with  the  following 
goals:  Put  an  end  to  the  6  years  of  bitterness  by  negotiating  and 
signing  compacts  with  all  tribes  and  Pueblos  who  wished  to  do  so; 
allow  the  tribes  to  engage  in  gambling,  consistent  with  State  law 
and  public  policy;  sign  compacts  of  sufficient  duration  to  allow 
tribes  time  to  raise  capital  so  they  need  not  seek  investment  fi-om 
non-Indian  parties;  limit  the  State's  activities  to  accountability  is- 
sues, such  as  background,  audit  procedures  and  review  of  regula- 
tions; allow  tribes  the  maximum  leeway  possible  in  the  manage- 
ment of  their  own  affairs  and  use  the  compacts  as  models  for  fu- 
ture State-tribal  affairs. 

My  second  goal  of  allowing  tribes  to  game  consistent  with  State 
law  is  based  on  the  Indian  Gaming  Regulatory  Act.  According  to 
this  act,  as  well  as  the  proposed  amendments,  the  State  must  com- 
pact with  Indian  tribes  for  class  III  gaming  that  is  permitted  by 
the  State  for  any  purpose  by  any  person,  organization  or  entity.  As 
seen  in  the  recitals  of  the  New  Mexico  Indian  gaming  compacts, 
which  summarize  State  law  and  public  policy  at  the  time  of  and 
preceding  the  compacts.  New  Mexico  allows  gaming.  I  have  at- 
tached a  compact  and  revenue  sharing  agreement  which  is  iden- 
tical to  all  of  the  Indian  gaming  compacts  and  revenue  sharing 
agreements  in  this  State. 

My  fourth  and  fifth  goals  of  limiting  the  State's  role  to  issues  of 
accountability  and  allowing  the  tribes  leeway  in  the  management 
of  gaming  is  largely  based  on  free  market  principles.  A  foundation 
of  these  goals  is  to  allow  tribes  to  compete,  thereby  allowing  mar- 
ket principles  to  drive  the  management  of  tribal  gaming  operations. 

At  the  same  time,  the  State  and  Federal  Government,  through 
the  Federal  Indian  Gaming  Commission,  plays  an  oversight  role  to 
protect  the  health,  safety  and  welfare  of  all  citizens.  This  oversight 
includes,  but  is  not  limited  to,  keeping  undesirables  fi*om  coming 
into  and  destroying  Indian  gaming.  As  such,  I  believe  these  por- 
tions, that  those  portions  of  S.  487  found  in  section  7,  that 
strengthen  the  Federal  Indian  Gaming  Regulation  Commission's 
power  to  impose  and  enforce  standards  is  useful  and  necessary. 
Specifically,  I'm  talking  about  page  27,  line  6,  through  page  28,  line 
7.  This  strengthening  is  important  and  positive  for  all  parties  in- 
volved, so  long  as  it  does  not  involve  unnecessary  expansion  of  Gov- 
ernment. 

Let  me  further  clarify  that  I  support  this  strengthening,  if  it  does 
not  erode  the  concept  of  sovereignty.  Clearly,  my  goal  is  to  em- 
power the  Indian  tribes  to  game  with  definable  standards  which 
can  be  attained.  It  is  in  the  best  interests  of  all  to  have  these 
standards.  Regarding  Indians,  no  one  has  a  bigger  interest  than 
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the  tribes  in  the  success  of  Indian  gaming.  They  are  the  parties 
with  the  most  to  lose  and  the  most  to  gain. 

As  such,  the  tighter  the  definition  and  more  definite  the  stand- 
ards, the  more  Hkely  the  tribes  are  to  succeed.  This  is  because 
these  standards  help  put  parameters  on  the  relationship  between 
the  tribes,  the  State  of  New  Mexico  and  the  United  States.  In  addi- 
tion, sucii  standards  will  help  to  ensure  professionalism  in  the  op- 
eration of  Indian  casinos. 

With  regard  to  the  State,  definable  minimum  standards  and  re- 
quirements will  help  a  State  to  more  readily  recognized  sov- 
ereignty, because  these  standards  free  all  States  to  allow  the  tribes 
to  regulate  themselves.  Such  standards  permit  the  State  to  main- 
tain a  commitment  to  protect  the  health,  safety  and  welfare  of  all 
New  Mexico  citizens.  I  am  opposed  to  the  provision  that  Governors 
only  be  consulted  regarding  trust  lands  made  available  for  gaming 
activity. 

Finally,  the  most  important  goal  was  to  use  the  negotiation  and 
compacting  process  as  a  model  for  future  State  and  tribal  affairs. 
The  working  relationship  started  with  the  compacting  process  con- 
tinues today.  Just  four  weeks  ago,  my  administration  had  a  tribal 
summit,  at  which  I,  along  with  my  cabinet,  discussed  many  issues 
with  both  gaming  and  non-gaming  Indian  tribes.  I  firmly  believe 
that  this  initiative  would  not  have  been  as  successful  had  the 
groundwork  of  the  Indian  gaming  compacts  not  occurred. 

If  a  State  takes  the  New  Mexico  approach  and  agrees  that  tribes 
should  regulate  themselves  consistent  with  the  compacts,  and  ap- 
plicable Federal  law,  then  having  a  Federal  Indian  Gaming  Com- 
mission impose  minimum  standards  puts  the  relationships  between 
the  tribes,  the  State  and  the  United  States  in  proper  perspective. 
It  provides  to  all  parties  a  comfort  zone,  a  situation  where  all  tribes 
realize  that  the  standards  that  they  must  adhere  to  are  the  same 
as  every  other  tribe. 

The  States  can  also  feel  comfortable  that  standards  are  being  en- 
forced by  the  Federal  Government.  I  believe  that  strengthening  the 
Federal  Indian  Gaming  Commission  in  this  respect  will  result  in 
less  friction  between  the  tribes  and  the  State. 

Thank  you,  Mr.  Chairman  and  the  members  of  this  committee 
for  inviting  me  to  testify.  And  I  would  be  available  to  answer  any 
questions  that  any  of  you  might  have. 

[Prepared  statement  of  Governor  Johnson  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much,  Grovernor. 

It  seems  to  me  that  the  reason  why  you  have  been  successful  in 
concluding  these  agreements  is  that  there  was  good  faith  on  both 
the  part  of  your  office  and  that  of  the  tribes. 

Mr.  Johnson.  That's  correct. 

The  Chairman.  How  long  did  it  take  to  conclude  these  agree- 
ments from  the  time  you  were  inaugurated  as  Governor  of  New 
Mexico? 

Mr.  Johnson.  Approximately  45  days. 

The  Chairman.  To  complete  how  many  compacts? 

Mr.  Johnson.  Twelve  at  that  time.  It  was  our  intention,  though, 
to  make  all  the  compacts  the  same.  Of  course,  negotiating  them 
with  individual  tribes  and  pueblos,  but  keeping  it  the  same.  And 
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since  that  time,  we  have  signed  an  additional  two  with  another  ad- 
ditional two  in  the  wings. 

The  Chairman.  You  said  that  New  Mexico  spent  "six  poisonous 
years"  fighting  against  negotiating  compacts  with  tribes.  Did  the 
State  gain  anything  by  this  delay? 

Mr.  Johnson.  It's  my  feeling  that  in  fact  the  State  lost,  because 
the  revenue  sharing  was  missed  out  on.  And  in  fact,  Indian  gaming 
was  going  on  for  those  6  years.  So  again,  it  just  created  a  real  con- 
tentious relationship  between  the  tribes  and  the  State.  And  again, 
no  revenue  sharing  for  the  State.  So  I  believe  the  State  was  in  a 
lose  position. 

The  Chairman.  Based  on  New  Mexico's  experience,  what  advice 
would  you  give  the  few  remaining  States  where  tribal  gaming  nego- 
tiations are  stalled? 

Mr.  Johnson.  Well,  first  and  foremost,  that  those  States  recog- 
nized sovereignty  as  the  basis  for  negotiations.  And  with  that, 
again,  I  think  gaming  becomes  a  secondary  issue  to  the  recognition 
of  sovereignty. 

The  Chairman.  Grovemor,  Senator  Domenici  had  another  hearing 
to  attend.  He  wanted  to  express  his  apologies  for  not  being  here  for 
your  testimony,  and  he  appreciated  very  much  your  being  here. 
He's  a  valued  member  of  this  committee. 

Senator  Inouye. 

Senator  Inouye.  Mr.  Chairman,  I  would  like  to  first  congratulate 
and  commend  the  Grovemor  for  his  most  articulate  and  lucid  state- 
ment. And  in  just  about  every  instance,  I  agree  with  you,  sir. 

I  would  like  to,  Mr.  Chairman,  if  I  may,  read  part  of  a  statement 
issued  by  George  Miller,  the  ranking  member  on  the  House  Com- 
mittee on  Resources,  with  your  permission,  sir. 

Congressman  Miller  states  that  there  are  three  pillars  in  Indian 
law.  First,  Indian  matters  are  strictly  a  Federal  function.  As  such, 
Congress  has  plenary  power  over  Indian  policy,  as  it  has  since  the 
days  of  treaties.  Second,  States  have  always  been  excluded  from 
the  Federal-tribal  relationship  by  design.  From  this  country's  early 
history,  it  was  clear  that  Indian  tribes  and  States  were  going  to  be 
perpetually  in  conflict. 

Third,  tribes  retain  all  aspects  of  their  sovereignty  that  have  not 
expressly  been  diminished  by  the  Congress.  Tribes  control  the 
small  parcels  of  land  left  to  them. 

As  the  Chairman  pointed  out,  it  is  correct  that  when  we  debated 
and  adopted  IGRA,  we  did  so  with  the  knowledge  that  we  were 
forcing,  literally  forcing  Indian  tribes  to  relinquish  some  part  of 
their  sovereignty.  By  forcing,  I  mean  that  the  law  specifically  re- 
quired them  to  enter  into  compact  with  States.  And  this  is  where 
the  trouble  began,  I  believe.  But  we  felt  that  that  step  was  nec- 
essary in  order  to  recognize  the  sovereignty  of  the  State  and  tribal 
governments. 

So  here  we  are  today,  and  I  am  glad  that  the  Chairman  and  I 
are  speaking  from  and  singing  from  the  same  hymnal.  And  I  can 
assure  you  that  I  am  happy  for  New  Mexico.  I  congratulate  you, 
sir. 

The  Chairman.  Thank  you,  sir. 

Delegate  Faleomavaega. 
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Mr.  Faleomavaega.  I  just  want  to  commend  also  Grovernor  John- 
son for  his  most  profound  statement.  I  just  wish  we  had  more  Gov- 
ernor Johnsons  around  the  country  to  be  supportive  of  this  very  im- 
portant issue.  I  would  like  to  ask  or  comment,  I  think  our  previous 
witness  had  said  something  about  some  resolution  that  was  passed 
by  some  49  Governors  expressing  concern  about  the  Indian  gaming. 
And  I  was  wondering  maybe  if  Governor  Johnson  could  comment 
on  that. 

Mr.  Johnson.  To  tell  you  the  truth,  we  were  over  there  shrug- 
ging our  shoulders  what  that  vote  was.  I'm  not  even  familiar  with 
what  that  vote  was.  Was  that  a  vote  that  took  place? 

Mr.  Faleomavaega.  This  is  the  reason  why  I  raised  the  ques- 
tion. I  didn't  get  the  gist  of  the  gentleman's  statement,  other  than 
the  fact  that  some  49  Governors,  State  Governors,  had  given  some 
resolution  expressing  concern  about  the  gaming  law.  And  I  was 
wondering,  thought  maybe  you  may  have  been  aware,  if  you  could 
comment  on  it  and  let  us  know  about  it. 

Mr.  Johnson.  I'm  sorry  that  I'm  not. 

Mr.  Faleomavaega.  How  do  you  suppose,  and  I  think  you  indi- 
cated earlier  that  it's  because  of  your  recognition  of  the  sovereignty 
that  has  made  it  easier  for  you  to  negotiate  these  compacts.  And 
I  suppose  that  most  State  Governors  don't  recognize  that.  Does 
that  seem  to  be  the  big  problem  that  we  have? 

Mr.  Johnson.  And  again,  I  think  that  seems  to  me  to  be  the 
issue,  is  sovereignty.  Again,  there  were  many  other  bits  of  legisla- 
tion in  New  Mexico  that  came  through  that  first  and  foremost,  we 
took  into  account  sovereignty  in  the  resolution  of  those  bits  of  legis- 
lation, which  would  have  allowed  liquor  sales,  which  would  have 
addressed  dual  taxation.  Again,  we  address  them  from  the  stand- 
point of  sovereignty  first. 

Mr.  Fai^omavaega.  Having  met  recently  with  some  of  the  tribal 
governments  in  California  and  their  gaming  operations,  they  have 
expressed  to  me  some  very  serious  concerns  as  to  why  the  Governor 
of  California  refuses  even  to  meet  with  them,  or  even  to  come  at 
some  basis  of  understanding,  even  to  have  some  kind  of  a  negotia- 
tion process  going  with  these  compacts.  And  I  guess  it's  because  of 
the  Presidential  election  that  politics  are  involved  here,  not  so 
much  on  the  merits  of  the  issue.  I  just  wanted  to  ask  you  if  you 
might  be  aware  of  that. 

Mr.  Chairman,  I  thank  you,  Mr.  Inouye  and  Governor  Johnson 
for  being  here  this  morning.  Thank  you. 

The  Chairman.  Thank  you. 

Congressman  Longley. 

Mr.  Longley.  Thank  you,  Mr.  Chairman. 

Governor,  I'm  a  new  member  of  this  committee,  and  this  is  an 
issue  that  I  suppose  I'm  going  to  be  learning  a  lot  more  about.  I'd 
like  to  pick  up  on  a  comment  that  you  made  that  your  second  goal 
is  allowing  tribes  to  game  consistent  with  State  law,  and  it's  based 
on  the  Indian  Gaming  Regulatory  Act.  Do  you  see  inconsistencies 
between  the  bill  that's  been  offered  by  Representative  Solomon  and 
Torricelli  with  that  objective? 

Mr.  Johnson.  Well,  we  really  haven't  studied  or  analyzed  that 
bill.  But  in  listening  to  testimony,  it  does  seem  that  we  do  have  dif- 
ferences in  how  we  view  that.  In  New  Mexico,  we  have  a  charitable 
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bingo  and  charitable  gaming  act.  And  that  was  the  act  that  the  In- 
dians took  to  enable  them  full  gaming.  Now,  again,  this  has  been 
going  on  in  New  Mexico  for  6  years.  So  for  6  years,  gaming  had 
been  going  on  in  New  Mexico.  And  it  was  my  belief  that,  they  had 
filed  five  lawsuits,  significant,  and  that  the  eventual  outcome  of 
those  lawsuits  would  have  enabled  them  the  gaming  that  they  now 
are  enabled  to  do  as  a  result  of  the  compacts. 

And  it  was  my  belief  also  that  if  those  suits  would  have  been  car- 
ried out,  the  Indians  would  have  prevailed,  whether  that  would 
have  been  two  months  from  now  or  two  years  from  now,  and  that 
the  State  would  have  in  fact  then  been  in  a  lose  situation.  We 
would  not  have  shared  in  the  revenue.  By  negotiating  compacts, 
again,  I  viewed  it  as  a  win-win  situation  for  the  Indians  and  the 
citizens  of  the  State  of  New  Mexico. 

Mr.  LONGLEY.  Again,  I'm  trying  to  probe  to  get  to  the  essence  of 
what  appears  to  be  the  issue.  As  a  follow-up  question,  are  you  sug- 
gesting that  gaming  that  might  be  permitted  on  Indian  reserva- 
tions could  be  more  expansive  than  what  a  State  might  allow  with- 
in its  own  borders? 

Mr.  Johnson.  That  was  not  our  belief. 

Mr.  LoNGLEY.  Okay,  thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

Thank  you  again.  Governor,  and  I  would  just  like  to  reiterate,  I 
believe  that  you  are  the  most  outstanding  example,  that  if  there's 
good  faith  on  the  part  of  both  parties,  that  tribal-State  agreements 
can  be  concluded,  and  those  agreements  are  to  the  benefit  of  all 
parties. 

And  so,  I  want  to  thank  you  again.  And  for  the  record,  by  the 
way,  I'd  like  to  point  out  that  the  Governor  of  California  was  in- 
vited to  testify,  the  attorney  general  of  California  was  also  invited 
to  testify  at  today's  hearing.  And  we  will  make  sure  that  all  other 
Governors  that  are  interested  will  either  be  allowed  to  testify  or 
send  written  testimony  for  our  next  hearing. 

Thank  you  very  much.  Governor. 

Mr.  Johnson.  Thank  you. 

The  Chairman.  Our  next  panel  is  Harold  Monteau,  who  is  the 
Chairman  of  the  National  Indian  Gaming  Commission;  Kevin  V. 
DiGregory,  who  is  the  Deputy  Assistant  Attorney  General  of  the 
Criminal  Division  of  the  U.S.  Department  of  Justice;  and  John 
Duffy,  Counselor  to  the  Secretary  of  the  U.S.  Department  of  the  In- 
terior. Please  come  forward. 

We'll  begin  with  Chairman  Monteau.  Welcome  back  before  the 
committee. 

STATEMENT  OF  HAROLD  MONTEAU,  CHAIRMAN,  NATIONAL  IN- 
DIAN GAMING  COMMISSION,  ACCOMPANIED  BY  JANA 
McKEAG,  ASSOCIATE  COMMISSIONER 

Mr.  Monteau.  Thank  you,  Mr.  Chairman. 

I'd  like  to  say  good  morning  to  Senator  McCain  and  good  morn- 
ing to  Vice  Chairman  Inouye  and  Mr.  Gallegly  and  Mr. 
Faleomavaega,  the  ranking  minority  member  on  the  House  side. 

I  hope  my  voice  can  get  a  little  stronger  as  we  go  along.  I  have 
a  bit  of  a  summer  cold,  but  I'll  try  to  get  through  this. 
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The  National  Indian  Gaming  Commission  supports  the  concepts 
in  S.  487.  We  do  have  some  comments  about  various  portions  of  it. 
The  Indian  Gaming  Regulatory  Act  of  1988  empaneled  the  Na- 
tional Indian  Gaming  Commission.  Our  mission  is  to  monitor  and 
oversee  basically  class  II  gaming,  such  as  bingo,  pull  tabs  and  as- 
sorted card  games. 

However,  the  Commission,  because  of  the  way  the  act  is  written 
with  relation  to  the  management  contract  review  that  is  required, 
the  Commission  has  in  fact  engaged  in  many  activities  in  relation 
to  so-called  class  III  or  casino  style  gambling  that's  taking  place 
under  compacts.  And  so  our  mission  has  sort  of  metamorphized 
over  the  last  4  years  to  include  a  significant  number  of  activities 
with  relation  to  class  III  gaming. 

The  Commission  is  also  responsible  for  background  checks  on  the 
management  contractors  that  wish  to  go  into  partnership  with 
tribes.  Most  of  this  background  activity  is  with  relation  to  class  II. 
However,  if  a  contract  mixes  both  class  II  and  class  III,  then  we 
are  required  by  the  Act  to  go  ahead  and  do  the  background  checks 
on  people  that  are  involved  in  the  management  contract,  even 
though  it  does  involve  class  III. 

The  amendments  would  propose  to  change  the  name  of  the  Na- 
tional Indian  Gaming  Commission  to  the  Federal  Indian  Gaming 
Regulatory  Commission.  We  don't  know  one  way  or  the  other 
whether  that's  necessary.  Sometimes  we  are  confused  with  NIGA. 
People  call  us  looking  for  NIGA.  We  usually  are  able  to  steer  them 
to  Rick  Hill  and  the  fellows  over  there.  Sometimes  they  get  calls 
for  people  looking  for  the  NIGC.  And  they  usually  steer  them  in 
the  right  place.  But  I  think  people  have  gotten  used  to  the  name. 

The  proposed  amendments  continue  Congress'  approach  of  rec- 
ognizing tribal  sovereignty,  and  that  tribes  have  the  fundamental 
responsibility  for  regulating  class  II  gaming  activities  over  Indian 
lands.  Under  the  tribal-State  agreements  the  tribes  in  fact  do  have 
primary  responsibility  for  the  regulation  of  gaming,  along  with 
whatever  degree  the  State  has  negotiated  responsibility. 

The  Commission  supports  this  overall  approach.  The  amendment 
enhances,  I  believe,  the  role  of  the  Federal  Government  vis-a-vis 
the  tribal  and  State  involvement  that  was  envisioned  in  the  1988 
act.  The  commission's  role  would  generally  be  one  of  oversight  and 
monitoring  to  assure  that  the  envisioned  Federal  minimum  stand- 
ards are  complied  with. 

In  this  respect,  I  believe  that  the  bill  is  very  respectful  of  tribal 
sovereignty.  The  compacting  provisions  for  class  III  gaming  I  be- 
lieve as  they  are  envisioned  in  the  amendments  provide  for  a  non- 
compulsory  mechanism  for  tribes  and  States  to  arrive  at  compacts. 
I  think  part  of  the  problem,  of  course,  and  we  see  it  in  the  litiga- 
tion after  the  1988  act,  was  that  some  States  felt  they  shouldn't  be 
compelled  to  compact.  This  proposed  amendment,  or  these  proposed 
amendments,  I  believe  would  remedy  that  problem. 

However,  I  think  my  colleague  from  the  Department  of  the  Inte- 
rior may  have  some  comments  later  on  on  some  concerns  about 
what  happens  to  the  process  after  that  point,  if  the  Secretary  has 
to  become  involved  in  terms  of  finding  a  compact  with  the  tribes. 

S.  487  proposes  to  change  the  wav  the  Commissioners  are  ap- 
pointed.  It  also  sets  the  terms  of  tne  Commissioners  and  some 
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qualifications.  The  number,  of  course,  would  remain  at  three.  The 
powers  that  are  currently  exercised  by  the  chairman  as  the  chief 
executive  would  be  conferred  under  the  amendments  to  the  full 
Commission,  at  least  a  good  many  of  them  would.  The  Commission 
supports  this  approach. 
The  minimum  standards  that  are  envisioned  in  the  amendments, 

I  think,  are  not  only  a  good,  sound  concept,  but  I  believe  that  the 
tribes  are  actually  out  in  front  of  the  Commission,  and  out  in  front 
in  terms  of  working  on  these  proposed  minimum  standards  right 
now.  I  have  just  received  in  my  office  last  week  a  draft  of  proposed 
minimum  standards  for  what  the  tribes  are  calling  tier  I  and  tier 

II  tribes,  depending  on  the  gross  profit  that  a  particular  gaming  op- 
eration realizes. 

I  think  the  tribes,  in  proceeding  down  this  road  for  development 
of  minimum  standards  voluntarily,  without  it  having  to  be  man- 
dated by  Federal  law,  certainly  needs  to  be  applauded.  If  we  are 
able  to  realize  an  amendment  to  the  act  in  the  coming  year,  in 
which  Federal  law  requires  that  there  be  a  set  of  minimum  stand- 
ards, I  think  using  the  tribal  process  that's  been  developed  up  to 
this  point,  or  at  least  the  work  of  that  tribal  process,  we'll  be  that 
much  farther  ahead  of  the  ball  game. 

The  methodology  for  appointment  of  an  advisory  committee  for 
the  development  of  these  standards  is  troublesome  only  in  that  we 
would  hope  there  would  be  some  language  that  would  mandate 
that  this  committee  would  be  functioning  within  a  certain  time  pe- 
riod, and  that  there  be  some  very  strong  language  in  terms  of  man- 
dating when  it  is  that  this  committee  would  complete  its  job  and 
submit  the  proposed  Federal  minimum  standards  to  the  Commis- 
sion, and  the  Commission  would  of  course  go  through  the  notice 
and  comment  rulemaking. 

I  believe  that  the  amendments  do  need  to  address  the  issue  of 
transition  from  the  present  Commission  to  this  newly  envisioned 
three-member  Commission  that  would  be  totally  Presidentially  ap- 
pointed. It  may  be  a  good  idea  to  have  at  least  the  associate  Com- 
missioners serve  out  their  term  during  this  interim  period  before 
they  are  replaced  by  the  Presidential  appointees,  simply  to  keep 
the  base  of  knowledge  and  base  of  experience  on  the  Commission. 

I  would  just  like  to  close  by  saying  that  the  approach  to  recogniz- 
ing tribal  responsibility  for  gaming  activities  at  both  the  oper- 
ational and  the  regulatory  level  that  is  envisioned  in  this  act  is  an 
excellent  development.  It  not  only  assures  that  minimum  standards 
would  be  followed,  but  it  also  ensures  that  safeguards  exist  once 
the  minimum  standards  are  developed,  which  would  in  fact  be  ad- 
hered to,  and  that  if  they  were  not  adhered  to,  then  the  Commis- 
sion would  have  the  right  to  step  in  and  make  sure  that  the  oper- 
ation gets  back  into  compliance. 

S.  487  provides  broader  enforcement  authority  to  the  Commis- 
sion. We  support  this  broader  enforcement  authority.  However,  we 
will  continue  to  work  with  the  Department  of  Justice,  because  they 
in  fact  are  the  legal  arm  for  the  Commission  in  terms  of  the  au- 
thority they  have  within  the  act  itself,  but  also  in  terms  of  their 
providing  for  civil  litigation  capability  for  the  Commission. 

One  of  the  matters  that  we  would  like  to  propose  be  reconsidered 
in  terms  of  the  amendments  is  whether  in  fact  you  want  a  Federal 
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regulatory  agency  that  is  involved  in  the  evaluation  and  approval 
of  the  so-called  deal  between  management  contractors  and  the 
tribes. 

The  tribes  have  proven  to  be  very  sophisticated,  at  least  have 
gotten  very  sophisticated  in  terms  of  dealing  with  the  management 
companies  in  the  last  couple  of  years.  The  NIGC  could  continue  to 
maintain  a  filing  responsibility  or  oversight  responsibility  in  terms 
of  these  deals,  and  perhaps  could  also  set  some  parameters  by  reg- 
ulation for  the  deals.  But  in  terms  of  the  actual  stamp  of  approval, 
we  may  want  to  consider  later  on  whether  that  is  in  fact  necessary. 

I  thank  you  for  the  opportunity  to  appear  before  you  today,  and 
I'm  sorry  that  my  voice  is  failing  me  a  little  bit.  I  would  hope  that 
if  there  are  any  questions,  if  I'm  able  to  answer  them  today  I  will. 
But  also,  if  there  are  written  questions  from  any  member  of  the 
committee,  I  will  be  glad  to  answer  them  at  the  Commission. 

Thank  you,  Mr.  Chairman. 

[Prepared  statement  of  Mr.  Monteau  appears  in  appendix.] 

The  Chairman.  Thank  you,  Mr.  Chairman.  And  your  complete 
statement,  along  with  that  of  the  other  witnesses,  will  be  made 
part  of  the  record.  Thank  you  very  much. 

Mr.  DiGregory,  it's  nice  to  see  you  again. 

STATEMENT  OF  KEVIN  V.  DiGREGORY,  DEPUTY  ASSISTANT  AT- 
TORNEY GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF 
JUSTICE 

Mr.  DiGregory.  Good  to  see  you,  too,  Mr.  Chairman.  Thank  you 
again  for  the  opportunity  to  be  here.  Chairman  McCain,  Vice 
Chairman  Inouye,  Senator  Reid,  Congressman  Faleomavaega,  and 
other  members  of  the  committee. 

Once  again,  I'm  Kevin  DiGregory,  I'm  a  deputy  assistant  attor- 
ney general  in  the  Criminal  Division  of  the  Department  of  Justice. 
And  I  thank  you  again  for  inviting  the  Department  to  present  its 
views  on  S.  487,  the  Indian  Gaming  Regulatory  Act  amendments. 

The  Administration  and  the  attorney  general  greatly  appreciate 
the  efforts  that  you,  Mr.  Chairman,  and  the  Vice  Chairman  and 
members  of  your  committee  have  made  over  the  course  of  the  past 
several  years,  to  foster  government-to-government  dialog  among 
the  Federal  Government,  Indian  tribes  and  States  concerning  In- 
dian gaming.  The  Department  recognizes  that  S.  487  is  based  on 
the  committee's  thorough  review  of  Indian  gaming  and  your  syn- 
thesis of  the  views  presented  to  you  by  governmental  leaders  in- 
volved in  the  committee's  consultation  process. 

And  as  you  well  know,  despite  important  economic  gains  made 
by  Indian  tribes  in  certain  areas,  Indian  people  continue  to  suffer 
serious  economic  deprivation  which  exacerbates  social  problems  in 
Indian  Country.  The  Indian  Gaming  Regulatory  Act  has  provided 
one  of  the  few  successful  avenues  of  economic  development  in  In- 
dian Country,  and  S.  487  demonstrates  the  committee's  vital  com- 
mitment to  protecting  Indian  gaming  as  a  means  of  building  strong 
tribal  government  and  economic  sel^sufficiency  within  a  regulatory 
system  that  preserves  long-term  viability  of  Indian  gaming  and 
shields  tribes  and  the  public  from  organized  crime  and  corrupting 
influences. 
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At  the  same  time,  S.  487  continues  to  offer  States  a  role  in  devel- 
oping the  regulatory  framework  for  class  III  gaming  by  tribes. 

In  July  1994,  the  Department  presented  its  position  on  S.  2230. 
I  believe  it  was  Gerald  Torres  who  was  here  at  that  time.  That 
Senate  bill  contained  the  proposed  Indian  Gaming  Regulatory  Act 
amendments  of  1984,  and  at  that  time,  the  Department  identified 
two  primary  concerns.  First,  we  noted  that  the  generation  of  the 
protracted  litigation  between  the  tribes  and  the  States  concerning 
class  III  gaming  was  the  central  failing,  it  is  the  central  failing  of 
the  Indian  Gaming  Regulatory  Act.  Secondly,  the  Department  em- 
phasized the  vital  importance  of  ensuring  that  an  adequate  regu- 
latory base  exists  for  Indian  gaming.  Senate  Bill  487  addresses 
both  of  those  concerns. 

S.  487  eliminates  the  provision  that  States  are  subject  to  suit  un- 
less they  negotiate  a  compact  in  good  faith,  thereby  avoiding  poten- 
tial 10th  and  11th  Amendment  concerns  with  the  Indian  Gaming 
Regulatory  Act.  Under  S.  487,  States  and  Indian  tribes  have  the 
opportunity  to  negotiate  class  III  gaming  compacts.  State  participa- 
tion in  the  compacting  is,  however,  voluntary.  And  the  States  are 
not  compelled  to  either  negotiate  or  regulate. 

In  this  way,  potential  10th  and  11th  Amendment  concerns  are 
eliminated,  and  I  emphasize  potential,  because  the  Department  is 
defending  the  Indian  Gaming  Regulatory  Act  against  an  11th 
Amendment  challenge  as  amicus  curiae  before  the  Supreme  Court, 
and  against  a  10th  Amendment  challenge  in  the  Ninth  Circuit 
Court  of  Appeals  also  as  a  friend  of  the  court. 

The  Chairman.  Is  that  the  Seminole  and  Rumsey  cases? 

Mr.  DiGregory.  Yes,  sir. 

If  no  class  III  gaming  compact  is  concluded  within  the  negotia- 
tion period,  then  the  Secretary  of  the  Interior  becomes  responsible 
for  concluding  the  compact.  The  Secretary  will  then  choose  class  III 
gaming  compact  provisions  from  among  alternative  provisions  sub- 
m.itted  by  the  State  and  the  affected  Indian  tribes  that  best  meet 
the  objectives  of  the  act. 

The  Department  recognizes  that  to  a  certain  extent,  this  new 
scheme  will  shift  the  burden  of  litigation  to  the  Secretary  of  the  In- 
terior, particularly  on  the  scope  of  gaming  issue.  We  defer  to  the 
Department  of  the  Interior  as  to  whether  this  shift  is  appropriate. 

Significantly,  S.  487  provides  for  the  establishment  of  Federal 
minimum  regulatory  standards  for  Indian  gaming.  These  standards 
are  to  be  developed  by  an  advisory  committee  composed  of  Federal, 
tribal  and  State  officials.  And  it  is  a  committee  on  which,  if  this 
amendment  is  passed,  two  Justice  Department  employees  will  sit. 
The  advisory  committee  is  to  complete  its  work  within  180  davs 
and  thereafter  regulations  incorporating  the  standards  are  to  be 
promulgated  by  uie  reconfigured  Federal  Indian  Gaming  Regu- 
latory Commission. 

Although  the  Department  recognizes  that  many  tribes  have  regu- 
latory schemes  and  regimes,  the  Department  views  the  promulga- 
tion of  uniform  Federal  standards  for  Indian  gaming  regulatory 
schemes  as  an  important  prudential  measure.  S.  487,  the  S.  487 
process  for  promulgating  those  standards,  with  the  aid  of  the  advi- 
sory committee,  is  consonant  with  the  Federal  policy  of  promoting 
govemment-to-govemment  relations  with  tribes.  The  Department 
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of  the  Interior  has  suggested  that  use  of  the  negotiated  rulemaking 
akin  to  the  process  underway  pursuant  to  the  Indian  Self-Deter- 
mination  Act  could  be  employed.  That  alternative  also  would  be 
consonant  with  the  government-to-govemment  relationship  with 
the  tribes. 

The  Department  of  Justice  notes  that  S.  487,  in  fairness  to  In- 
dian tribes  with  existing  gaming  operations,  sets  a  180  day  grace 
period  for  compliance  with  the  Federal  minimum  regulatory  stand- 
ards. The  Department  also  notes  that  for  Federal  minimum  regu- 
latory standards  to  be  effective,  they  must  be  uniform  in  applica- 
tion. Although  the  clear  thrust  of  S.  487  is  to  apply  Federal  mini- 
mum standards  uniformly  to  all  gaming  operations,  section  12(e), 
which  was  created  to  grandfather  in  existing  class  III  gaming  com- 
pacts somehow  and  somewhat  confuses  the  issue. 

Therefore,  the  Department  includes  a  proposed  correction  to  sec- 
tion 12(e)  in  our  attached  addendum.  It's  attached  to  my  written 
statement. 

Finally,  although  minimum  standards  are  an  integral  part  of 
well-regulated  gaming,  a  fully-funded  FIGRC  is  equally  important. 
The  Department  urges  Congress  to  ensure  that  the  FIGRC,  if  this 
amendment  is  passed,  is  provided  with  sufficient  resources  to 
maintain  and  enforce  the  standards. 

S.  487  amends  the  current  regulatory  structure  of  the  Indian 
Gaming  Regulatory  Act  by  vesting  the  Federal  Indian  Gaming  Reg- 
ulatory Commission  with  regulatory  authority  over  class  III  gam- 
ing, while  the  current  law  vests  the  National  Indian  Gaming  Com- 
mission with  primary  responsibility  for  regulating  only  class  II 
gaming. 

Accordingly,  if  an  Indian  tribe  or  management  contractor  oper- 
ates class  III  gaming  outside  the  scope  of  a  class  III  gaming  com- 
pact, the  Federal  Indian  Gaming  Regulatory  Commission  would 
have  the  authority  to  seek  both  temporary  and  permanent  closure 
orders  for  the  operation  as  well  as  monetary  penalties  of  up  to 
$50,000  per  day.  The  Department  believes  that  these  civil  penalties 
are  appropriate  measures  to  deal  with  non-compacted  class  III 
gaming. 

The  Federal  Indian  Gaming  Regulatory  Commission's  increased 
authority  also  includes  the  authority  to  bring  civil  enforcement  ac- 
tions. In  general,  it  is  the  policy  of  the  Department  to  oppose  such 
grants  of  independent  litigating  authority,  because  such  independ- 
ent authority  could  invite  inconsistent  interpretations  of  the  Fed- 
eral law. 

S.  487  also  addresses  the  issue  of  the  effect  that  changes  in  State 
law  have  on  existing  compacts.  It  states  that  changes  in  State  law 
have  no  effect  on  existing  compacts.  The  Department  believes  that 
this  provision  resolves  the  uncertainty  that  currently  exists  in  the 
Indian  Gaming  Regulatory  Act. 

The  Department  is  presently  defending  the  constitutionality  of 
the  afler-acquired  lands  provision  of  the  Indian  Gaming  Regulatory 
Act  against  an  appointments  clause  challenge  in  the  Ninth  Circuit. 
S.  487  eliminates  the  provision  that  requires  the  concurrence  of  a 
Governor  of  a  State  before  a  tribe  is  allowed  to  game  on  lands  ac- 
quired after  the  passage  of  the  Indian  Gaming  Regulatory  Act.  The 


127 

Department  continues  to  believe  that  there  is  in  fact  no  appoint- 
ment clause  problem  under  the  current  law. 

Section  19(b)(1)  of  S.  487  would  amend  the  current  language  of 
the  Indian  Gaming  Regulatory  Act  relating  to  the  application  of  the 
Internal  Revenue  Code  to  Indian  gaming  operations,  apparently 
with  the  intent  that  Indian  tribes  receive  the  same  treatment  as 
States  vis-a-vis  the  Federal  wagering  taxes.  The  Department  re- 
serves comment  on  this  issue,  as  this  is  primarily  a  concern  of  the 
Department  of  Treasury. 

Finally,  we  have  included  the  Department  of  Justice's  list  of  sug- 
gested corrections  for  your  review. 

That  concludes  my  prepared  remarks.  I  thank  you  again  for  the 
opportunity  to  be  here,  and  I  would  be  pleased  to  respond  to  any 
questions  from  committee  members. 

[Prepared  statement  of  Mr.  DiGregory  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much. 

Mr.  Duffy,  welcome  back. 

STATEMENT  OF  JOHN  J.  DUFFY,  COUNSELOR  TO  THE 
SECRETARY,  DEPARTMENT  OF  THE  INTERIOR 

Mr.  Duffy.  Thank  you,  Mr.  Chairman,  and  the  Vice  Chairman 
and  the  other  members  of  the  committee. 

I  am  pleased  to  present  the  views  here  of  the  Department  of  the 
Interior  on  S.  487,  a  bill  proposing  amendments  to  the  Indian  Gam- 
ing Regulatory  Act  of  1988. 

I  want  to  start  out  first  by  reiterating  my  colleagues'  praise  for 
the  process  that  you  have  undertaken  here.  I  was  present  at  its 
birth,  and  I  have  participated  in  it  throughout  the  many  hearings 
and  meetings  that  you  have  had.  I  am  continually  amazed  by  the 
difficulty  you  have  encountered,  and  I  am  continually  impressed  by 
your  dogged  persistence  in  going  forward. 

I  think  everyone  who  has  anything  to  do  with  Indian  gaming 
owes  both  of  you  a  great  vote  of  thanks  for  the  effort  that  you've 
undertaken  to  try  to  reconcile  some  of  the  conflicts  in  this  very  dif- 
ficult area.  A  difficult  area,  but  I  want  to  add  an  important  area. 

The  Department,  as  well  as  the  Department  of  Justice,  strongly 
supports  the  tribes  engaging  in  gaming  activities.  As  a  tool  of  tribal 
economic  development,  we  feel  Indian  gaming  is  working.  The  In- 
dian tribes  now  have  more  funds  available  to  supply  their  people 
with  health  care,  education  and  social  services.  In  addition,  Indian 
gaming  and  the  related  economic  activities  have  improved  reserva- 
tion employment  opportunities,  both  for  tribal  members  and  mem- 
bers of  the  surrounding  non-Indian  communities.  So  I  think  we  can 
say,  at  least  from  my  experience  with  it,  that  Indian  gaming  is 
definitely  working. 

The  bill  that  you  are  proposing  provides  a  framework  for  regula- 
tion of  gaming  activities  on  Indian  lands.  When  I  was  in  Little 
League,  my  coach  told  me  that  when  you're  batting  cleanup  you 
don't  have  actually  to  redo  everything  that  the  other  people  have 
done,  you  just  have  to  push  the  ball  a  little  bit  forward.  The  Ad- 
ministration's position,  I  think,  has  been  well  stated  by  my  col- 
leagues. 

I  did  want  to  mention,  that  the  Department  has  a  strong  concern 
that  these  standards  be  developed  and  enforced  consistent  with 
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principles  of  tribal  sovereignty  and  self-determination,  with  due  re- 
gard to  the  participation  in  the  process  by  tribal  leaders,  as  well 
as  representatives  of  various  organizations. 

We  agree  with  Mr.  Monteau  on  his  point  on  the  continuity  of 
Commissioners.  I  think  that  was  an  excellent  suggestion. 

Finally,  the  bill  makes  several  proposed  changes  in  the  compact- 
ing process  for  class  III  gaming  activities.  We  have  a  very  great  re- 
spect for  the  process  that  IGRA  has  created.  I  have  spent  a  lot  of 
time,  both  in  the  State  of  Arizona  and  the  State  of  New  Mexico, 
working  on  issues  of  the  process  of  creating  compacts. 

I  have  formed  a  strong  opinion  that  the  Indian  Gaming  Regu- 
latory Act,  for  all  of  the  arDuse  it  has  taken  from  various  witnesses, 
was  an  extraordinary  piece  of  legislation  in  terms  of  balancing  var- 
ious interests  and  needs,  of  trying  to  reach  an  accommodation  of 
those  interests  and  needs,  and  of  creating  a  process  that  would  en- 
courage a  negotiated  settlement. 

Much  of  the  problem  with  IGRA  comes  from  the  debate  over  the 
Government's  constitutional  right  to  impose  this  process  on  the 
States.  Once  that  log  jam  breaks,  it  appears  that  compacts  can  be 
done  relatively  quickly.  In  the  State  of  Arizona,  the  Constitutional 
issue  was  not  raised  by  the  State.  So  those  compacts  were  able  to 
move  forward  because  there  wasn't  a  dispute  about  whether  or  not 
the  IGRA  process  could  Constitutionally  go  forward.  In  the  State 
of  New  Mexico,  once  it  was  determined  tnat  IGRA  was  constitu- 
tional, compacts  were  quickly  brought  to  fruition  in  that  State. 

So  I  think  that  has  been  the  great  bar,  and  we  hope  for  resolu- 
tion of  that  issue  in  the  near  future  by  the  Supreme  Court. 

That  concludes  my  statement.  I  would  be  happy  to  join  my  col- 
leagues here  in  answering  any  questions  you  may  have. 

[Prepared  statement  of  Mr.  Duffy  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much,  John.  And  I  appreciate 
your  patience  and  indulgence  during  those  many  hours  of  meetings 
as  well.  I  think  your  participation  on  behalf  of  the  Secretary  was 
of  utmost  importance.  We  thank  you. 

Mr.  DiGregory,  the  Justice  Department  and  FBI  have  provided 
this  committee  with  testimony  in  previous  years  that  there  is  not 
any  substantial  criminal  activity  of  any  kind  associated  with  In- 
dian gaming.  Is  there  any  evidence  that  would  lead  the  Depart- 
ment to  change  its  earlier  conclusions  in  this  regard? 

Mr.  DiGregory.  Senator,  I  can  only  say  that  whatever  incur- 
sions or  attempted  incursions  by  organized  crime,  as  I  am  informed 
by  the  FBI,  have  been  limited  ones.  As  a  matter  of  fact,  the  FBI 
has  recently  cited  an  example  to  me  of  a  fairly  recent  occurrence 
in  your  home  State  of  Arizona  where  tribal  leaders,  in  fact,  when 
tipped  off  to  the  prospect  of  having  someone  involved  in  their  casi- 
nos who  was  a  reputed  organized  crime  figure,  cooperated  with  the 
Federal  Bureau  of  Investigation.  And  I  believe  that  person  was  ul- 
timately denied  a  license. 

There  is,  in  the  State  of  Arizona,  in  the  District  of  Arizona  for 
Federal  purposes,  as  you  probably  know,  an  Indian  gaming  law  en- 
forcement task  force  on  which  the  FBI  participates.  And  as  I  think 
I've  said  in  the  past,  and  perhaps  other  Justice  Department  offi- 
cials have  said  in  the  past,  the  FBI  continues  to  monitor  organized 
crime  activity  wherever  it  rears  its  head,  and  they  assured  me 
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prior  to  my  coming  here  today  that  because  of  the  numbers  of 
agents  that  they  have  dedicated  to  that  concern  that  they're  going 
to  continue  to  do  so,  and  that  they're  going  to  vigorously  try  to  keep 
organized  crime  influence  from  Indian  gaming. 

The  Chairman.  So  just  to  make  it  perfectly  clear  for  the  record, 
because  I  think  Congressman  Torricelli's  testimony  may  have  cre- 
ated a  different  impression,  there  has  been  no  substantial  penetra- 
tion of  organized  crime  or  corruption  into  Indian  gaming  to  date. 
Is  that  a  correct  statement? 

Mr.  DiGregory.  I  have  been  informed  by  the  FBI  that  is  the 
case. 

The  Chairman.  Thank  you  very  much. 

Senator  Inouye. 

Senator  Inouye.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  DiGregory  testified  that  the  Department  of  Justice  would 
defer  to  the  Interior  Department  on  the  question  of  the  appro- 
priateness of  enhancing  the  role  of  the  Secretary  in  the  compacting 
process.  Mr.  Duffy,  do  you  have  any  views  that  you'd  like  to  ex- 
press on  this?  Because  I  don't  believe  your  prepared  statement  says 
whether  you  want  it  or  not. 

Mr.  Duffy.  I  can  never  resist  adding  something  to  my  prepared 
statement. 

The  Department's  view  is  that  the  structure  created  by  IGRA  has 
been  working,  except  in  those  States  where  the  11th  Amendment 
procedural  argument  has  been  raised,  and  I  think  that  there  is  a 
tremendous  amount  of  benefit  to  the  way  the  procedure  now  works. 
We  recognize  and  we  appreciate  the  rationale  for  these  changes, 
which,  as  I  understand  it,  is  to  avoid  11th  Amendment  problems. 
So  the  question  here  is  whether  or  not  you  see  a  resolution  of  11th 
Amendment  problems  coming  in  some  other  fashion,  and  then 
whether  we  need  to  have  these  changes,  just  in  order  to  resolve 
that  problem,  or  whether  that  problem  may  take  care  of  itself. 

Senator  Inouye.  Do  you  know  of  any  alternative  way  we  can  ad- 
dress the  11th  Amendment? 

Mr.  Duffy.  I  would  have  to  defer  to  my  colleague  from  the  Jus- 
tice Department.  But  I  don't  know  of  any  legislative  way.  I  think 
the  Supreme  Court  is  addressing  that  question.  But  I  think  Mr. 
DiGregory  is  the  right  man  to  answer  that. 

Senator  Inouye.  If  I  may  ask,  Attorney  General  DiGregory? 

Mr.  DiGregory.  I  appreciate  the  promotion,  Senator,  but  I'm 
just  a  Deputy  Assistant  Attorney  General  trying  to  fight  crime 
wherever  it  rears  its  head.  [Laughter.] 

Senator  Inouye.  Well,  for  this  hearing,  you're  the  Attorney  Gen- 
eral. [Laughter.] 

Mr.  DiGregory.  Okay. 

Senator  Inouye.  I'm  going  to  quote  from  your  statement,  sir. 

S.  487  also  addresses  the  issue  of  the  efTect  that  changes  in  State  law  have  on 
existing  compacts.  S.  487  states  that  changes  in  State  law  have  no  effect  on  existing 
compacts.  The  Department  believes  that  this  provision  resolves  the  uncertainty  that 
currently  exists  in  the  IGRA. 

You  don't  say  whether  you're  for  or  against  it.  Are  you  for  that 
provision,  or  against  that? 

Mr.  DiGregory.  We  are,  I  think  it's  the  general  view  of  the  De- 
partment of  Justice  that  we  are  in  favor  ofmost  provisions  which 
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will  resolve  uncertainty  in  any  shape,  manner  or  form   on  this 
issue. 

Senator  INOUYE.  As  you  know,  Mr.  Deputy  Attorney  Greneral,  at 
the  present  time,  the  State  of  Utah  and  the  State  of  Hawaii  pro- 
hibit all  gaming  activities  by  criminal  sanction.  If  the  State  of  Cali- 
fornia decides  to  do  the  same,  are  you  saying  that  change  in  the 
law  will  have  no  effect  upon  compacts,  or  gaming  in  that  State? 

Mr.  DiGregory.  I  have  to  say,  Senator,  that  I'm  really  not  sure. 
I  don't  know. 

Senator  iNOUYE.  Doesn't  Cabazon  state  that  if  the  State  does 
permit  or  does  not  prohibit  with  criminal  sanctions  such  gaming 
activities  then  the  sovereign  Indian  tribes  cannot  be  denied  that 
right? 

Mr.  DiGregory.  Yes,  sir. 

Senator  iNOUYE.  So  if  the  State  does  criminally  prohibit,  does  not 
that  have  an  effect? 

Mr.  DiGregory.  Again,  I  would  prefer  to  mull  that  one.  I  have 
not  considered  that  question,  I've  got  to  perfectly  frank  with  you. 

Senator  Inouye.  So  it  may  not  resolve  the  uncertainty  involved? 

Mr.  DiGregory.  It  may  not. 

Senator  Inouye.  Well,  I  would  like  to  thank  all  three  very  much. 
You  have  been  most  helpful. 

The  Chairman.  If  I  could  just  followup,  Mr.  DiGregory,  I  believe 
that  most  compacts  take  into  account  if  there  is  a  change  in  the 
State  law,  isn't  that  true? 

Mr.  DiGregory.  That's  right. 

The  Chairman.  Thank  you. 

Delegate  Faleomavaega. 

Mr.  Faleomavaega.  Mr.  Chairman,  if  I  may.  Congressman 
George  Miller  has  asked  me  to  submit  his  statement  for  the  record 
in  his  behalf. 

The  Chairman.  Without  objection. 

[Prepared  statement  of  Mr.  Miller  appears  in  appendix.] 

Mr.  Faleomavaega.  He  deeply  regrets  not  being  here,  not  be- 
cause he  lacks  an  interest,  but  because  he  has  a  markup  right  now 
on  the  educational  bill.  I  just  want  to  assure  you,  Mr.  Chairman 
and  Mr.  Vice  Chairman,  that  Mr.  Miller  is  our  senior  Democratic 
member  on  the  Committee  on  Resources,  definitely  has  a  very  firm 
interest  in  this  issue,  in  the  debate.  And  he  assures  us  that  we 
definitely  will  have  more  of  his  participation  in  the  near  future. 

I  would  like  to  ask  Mr.  Monteau  just  one  or  two  questions,  if  I 
may.  From  your  experience  as  Chairman  of  the  National  Gaming 
Commission,  what  has  been  your  most  frustrating  problem  dealing 
with  the  operations  of  the  Commission?  Have  you  come  up  with 
any  serious  problems  in  the  current  law?  Under  the  provisions  of 
the  current  law,  do  you  find  yourself  restricted  in  many  ways,  or 
do  you  think  that  the  Commission  needs  to  have  more  teeth  in  its 
operations?  Or  because  of  the  lack  of  current  Congressional  enact- 
ment, that  you  don't  have  the  ability  to  function  properly  as  a  Com- 
mission? 

Mr.  Monteau.  Actually,  there  are  several  sub-questions  there, 
and  the  answer  to  all  of  them  is  probably  yes  to  some  degree.  We 
do  support  the  increase  in  authority  that's  envisioned  by  the 
amendments,  and  do  believe  that  the  present  authority  of  the  Com- 
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mission  is  a  bit  restrictive,  especially  in  terms  of  what's  envisioned 
with  relation  to  increased  responsibility  in  the  class  III  area,  based 
on  the  existence  of  minimum  standards  and  whether  or  not  those 
minimum  standards  are  being  complied  with. 

The  present  makeup  of  the  Commission  in  terms  of  its  budget 
and  in  terms  of  the  limited  number  of  personnel  that  we  have, 
which  is  32,  including  the  three  Commissioners,  makes  it  very  dif- 
ficult for  us  to  keep  up.  In  fact,  it's  pretty  well  impossible  for  us 
to  keep  up  with  the  demand  in  terms  of  the  review  of  the  manage- 
ment contracts  that  come  into  the  office  that  require,  of  course, 
compliance  with  environmental  laws,  compliance  with  legal  re- 
quirements of  the  act,  compliance  with  accounting  requirements, 
and  compliance  with  background  checks. 

With  the  limited  number  of  folks  we  have,  we  try  to  process 
these  things  as  they  come  in  the  door  in  a  first  come,  first  serve 
basis.  There  are  presently  around  60  of  these  contracts  that  need 
review.  Some  of  them  are  older  contracts,  and  I  think  there  was 
some  testimony  this  morning  about  some  of  those  older  contracts 
and  how  the  managers  or  the  management  companies  may  have 
taken  advantage  of  the  tribes.  We  would  like  to  clean  up  as  many 
of  those  as  possible.  However,  we  do  give  priority  to  the  ones  that 
are  coming  in  the  door  currently.  Those  older  ones,  of  course,  have 
been  approved  by  the  Secretary  in  previous  years. 

Mr.  Faleomavaega.  Do  you  feel  administratively  that  the  Com- 
mission is  really  overloaded,  I  mean,  you  just  don't  have  the  re- 
sources to  deal  with  some  of  the  problems  and  issues  that  you've 
had  to  make  decisions  about? 

Mr.  MONTEAU.  I  wish  that  we  had  more  help  in  terms  of  the 
monitoring  I  think  that  we  can  be  doing  out  there.  We  do  depend 
heavily  upon  the  tribes  and  the  tribal  gaming  Commissions,  and 
also  the  States  where  the  States  have  some  involvement  under  a 
compact  to  help  us  with  our  monitoring  out  there. 

But  we  would  like  to  be  able  to  get  out  there  and  work  with 
tribes  where  there  are  compliance  issues  and  get  them  into  compli- 
ance with  the  Act  or  with  the  regulations,  whatever  it  might  be. 
That  is  our  main  thrust,  to  try  to,  number  one,  work  with  them  in 
terms  of  getting  them  to  be  in  compliance. 

But  secondarily,  we  have  in  fact  had  to  take  disciplinary  actions 
in  some  instances.  We've  even  had  to  take  action  against  a  tribe 
that  fully  participated  in  the  exposure  of  a  card  cheating  scheme 
that  was  going  on,  at  a  cost  of  about  $350,000  to  the  tribe.  Because 
the  Justice  Department  asked  them  to  play  along  with  these  folks 
until  they  could  get  the  structure  of  the  conspiracy  and  whatever 
down. 

It  ended  up  costing  that  tribe  some  money.  And  we  ended  up 
having  to,  in  fact,  fine  that  particular  tribe  for  an  activity  they 
were  engaging  in  that  wasn't  in  compliance  with  the  Act.  That  kind 
of  seems  unfair,  but  we  tried  to  do  it  in  as  fair  a  way  as  possible. 

We've  also  embarked  on  an  effort  to  try  to  bring  into  compliance 
individual  operations  that  are  recognized  under  the  1988  Act.  A 
tribe  can  allow  individuals  under  the  1988  Act  to  run  gaming.  But 
they  must  pay  the  60  percent  that's  required  in  the  Act  to  the 
tribe.  We  have  been  going  around  the  country  and  making  sure 
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that  tribes  are  in  fact  getting  what  it's  due  from  those  individuals 
that  are  operating,  or  otherwise  we  shut  them  down. 

Mr.  Faleomavaega.  I've  received  information  from  some  of  the 
people  out  in  the  country  saying  that  some  of  these  Indian  tribes 
are  taken  advantage  of  by  some  of  these  vendors,  where  these  ven- 
dors are  getting  a  tremendous  amount  of  fees  and  for  the  return 
in  terms  of  the  tribes  getting  proper  reimbursement,  or 
imbursement,  for  the  activities.  Do  you  find  that?  Is  the  Commis- 
sion involved  in  this  kind  of  a  situation  where  the  tribes  are  at  a 
disadvantage,  where  the  tribes  are  taken  advantage  of,  established 
with  these  commercial  groups? 

Mr.  MoNTEAU.  Again,  going  back  to  the  older  contracts,  some  of 
those  were  set  up  with  both  a  percentage  arrangement  and  then 
also  a  leasing  of  machines.  And  I  think  that's  what  the  IG's  report 
focused  in  on,  was  those  situations  where  the  percentage  that's  al- 
lowed for  in  the  Act  is  actually  being  exceeded  because  of  some 
other  leasing  arrangement  with  relation  to  some  machines  or  other 
equipment.  We  try  to  clean  those  up  when  we  are  able  to  identify 
them. 

However,  I  suspect  that  we  haven't  seen  them  all  yet,  or  we  don't 
know  about  them  all  yet.  And  I  think  there  are  some  tribes  that 
had  some  of  those  older  contracts  that  actually  have  taken  action 
themselves  to  get  out  of  those  contracts.  And  of  course,  any  support 
we  can  lend  to  them  we  try  to  do  it. 

Mr.  Faleomavaega.  Thank  you,  gentlemen.  Thank  you,  Mr. 
Chairman. 

The  Chairman.  Mr.  DiGregory,  you  may  have  heard  earlier  my 
interpretation  of  the  Cabazon  decision,  that  it  was  fundamentally 
a  constitutional  decision  on  the  part  of  the  Supreme  Court  that  the 
Native  Americans  had  the  right  to  engage  in  gaming  if  there  was 
a  certain  level  of  gaming  in  that  State  in  which  they  reside.  Is  that 
your  interpretation  of  the  decision? 

Mr.  DiGregory.  From  what  I  understand,  that  is  the  Depart- 
ment's interpretation  of  that  decision. 

The  Chairman.  Thank  you  very  much. 

Senator  Reid? 

Senator  Reid.  Thank  you,  Mr.  Chairman. 

I've  had  a  number  of  conversations  with  Chairman  Monteau.  And 
I'll  direct  the  first  question  to  Mr.  DiGregory.  What  do  you  spend 
your  time  doing  at  the  Justice  Department,  and  what  is  your  area 
of  responsibility? 

Mr.  DiGregory.  I  have  several  areas  of  responsibility.  Senator. 
I  supervise  the  general  litigation  and  legal  advice  section.  I  also  su- 
pervise the  child  exploitation  section.  And  I  also  work  on  Native 
American  issues,  Indian  gaming,  violent  crime  issues  and  capital 
punishment,  sir. 

Senator  Rkid.  Out  of  your  many  areas  of  responsibility,  how 
much  of  your  time  on  a  percentage  basis  is  spent  on  Indian  gam- 
ing? 

Mr.  DiGregory.  It's  very  diflTicult  to  say.  It  really  depends  on 
what  is  happening  in  a  particular  area  at  any  given  time.  It's  very 
difficult  to  quantify. 

Senator  Reid.  Give  me  an  average. 

Mr.  DiGregory.  Perhaps  somewhere  from  10  to  20  percent. 
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Senator  Reid.  Mr.  Duffy,  how  about  you?  How  much  of  your  time 
do  you  spend  on  Indian  gaming? 

Mr.  Duffy.  On  Indian  gaming  itself,  I  would  say  certainly  no 
more  than  10  to  15  percent  of  my  time. 

Senator  Reid.  I've  heard  witnesses  come  before  this  committee 
on  previous  occasions  and  state  emphatically  that  there's  no  orga- 
nized crime  involved  in  Indian  gaming.  Based  on  what  I've  heard 
here  today,  that  you  spent  15  percent  of  your  time  and  you  15  per- 
cent of  your  time  on  Indian  gaming,  you're  aware  in  years  gone  by, 
in  the  not  too  distant  past,  that  we  have  clearly,  it's  been  dem- 
onstrated to  us  that  there's  been  organized  crime  involved  in  gam- 
ing in  Nevada.  Are  you  aware  of  that? 

Mr.  Duffy.  I  have  never  made  any  statement  about  the  nature 
of  crime,  organized  crime,  or  other  — 

Senator  Reid.  Maybe  you  misunderstood  the  question.  Are  you 
aware  that  in  the  past  there  has  been  established  in  Nevada  orga- 
nized crime,  Nevada  gaming? 

Mr.  Duffy.  In  Indian  gaming? 

Senator  Reid.  No,  I'm  talking  about  gaming  in  Nevada. 

Mr.  Duffy.  Just  generally? 

Senator  Reid.  Yes. 

Mr.  Duffy.  All  I  know  is  what  I  read  in  the  newspapers  and  see 
in  the  movies. 

Senator  Reid.  So  in  the  movies,  have  you  seen  that  there  is  orga- 
nized crime  involved  in  gaming? 

Mr.  Duffy.  That's  the  impression  I've  certainly  gained  from  the 
movies,  yes. 

Senator  Reid.  What  about  you,  Mr.  DiGregory? 

Mr.  DiGregory.  I  have  heard  that  before,  yes,  Senator. 

Senator  Reid.  As  the  Chairman  indicated  earlier,  there  was  a 
four-year  period  in  my  life  when  I  was  Chairman  of  the  Nevada 
Gaming  Commission.  And  during  that  period  of  time,  it  was  estab- 
lished that  there  was  organized  crime  involved  in  Nevada  gaming. 
This  in  spite  of  the  fact  that  we  had  hundreds  of  agents  checking 
people  before  they  became  a  license  to  operate  in  Nevada. 

In  addition  to  that,  after  the  licensing  took  place,  there  were  nu- 
merous wiretaps  by  Federal  officials  to  determine  that  these  oper- 
ations were  being  conducted  by  someone  who  was  not  on  the  li- 
cense. We  had  dozens  of  FBI  agents  combing  Nevada,  doing  the 
things  that  FBI  agents  do  to  establish  that  organized  crime  was  in- 
volved in  those  operations.  There  were  undercover  operatives  work- 
ing in  the  casinos.  There  were  State  agents. 

Now,  the  reason  I  mention  this  is  that  when  someone  walks  in 
and  says,  I  don't  know  of  any  organized  crime,  that's  a  factual 
statement.  But  I'm  sure  you,  Mr.  DiGregory,  who  worked  in  the 
Justice  Department,  recognize  that  organized  crime  is  organized, 
and  that  they  do  a  very  good  job  in  their  devious  ways  of  hiding 
their  operations.  Is  that  a  fair  statement? 

Mr.  DiGregory.  I  think  that's  a  fair  statement. 

Senator  Reid.  And  in  the  four  years  I  was  in  Nevada,  we 
learned,  and  I'll  just  give  a  couple  of  examples,  one  of  the  major 
hotels  had  people  that  owned  that  hotel  who  were  not  on  the  li- 
cense were  organized  crime  members  out  of  Detroit.  Another  in- 
stance, we  learned  that  one  of  the  major  hotels  was  owned  and  op- 
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erated  by  the  Kansas  City  Mob.  And  that  while  one  of  the  people 
was  even  in  jail,  he  and  his  associates  ordered  the  sale  of  one  of 
those  hotels.  This  was  picked  up  on  an  FBI  wiretap.  This  isn't 
some  speculation.  If  you  can  read  English,  it  was  there. 

Now,  the  reason  I  mention  this  is  that  common  sense,  to  me, 
having  had  four  years  of  experience  in  gaming  in  Nevada,  indicates 
to  me  that  if  organized  crime  has  any  brains,  and  they're  usually 
pretty  sharp  people,  they  would  be  out  of  Nevada  in  a  split  second, 
and  go  someplace  else  and  start  their  operations.  Because  they  deal 
in  cash,  and  they  certainly  wouldn't  want  to  be  where  there  is  very 
significant  control  apparatus  in  licensing,  and  once  the  licenses  are 
obtained,  then  you  go  through  this  list  of  indicators  that  I  have 
where  you  have  FBI  agents,  you  have  wiretaps,  you  have  State 
agents. 

It  would  seem  to  me  that  common  sense  would  dictate,  if  they're 
dealing  in  cash,  and  that's  what  gambling  is,  it  would  be  easier  to 
go  someplace  where  there's  no  controls.  Doesn't  common  sense 
seem  to  be  along  those  lines? 

Mr.  DiGregory.  I'd  rather  not  try  to  figure  out  or  try  to  inter- 
pret or  try  to  decide  what  organized  crime  will  or  will  not  do.  All 
I  can  do  is  tell  you  that,  as  I  told  Senator  McCain  earlier,  that  I 
have  been  informed  by  the  Federal  Bureau  of  Investigation,  who 
has  a  significant  — 

Senator  Reid.  Who  informed  you  of  this?  Who? 

Mr.  DiGregory.  Tom  Noble  of  the  Federal  Bureau  of  Investiga- 
tion. 

Senator  Reid.  And  he  said  that  they've  had  ongoing  investiga- 
tions in  Indian  gaming? 

Mr.  DiGregory.  No,  sir,  I  didn't  say  that  to  Senator  McCain.  I 
simply  said  that  I  have  been  informed  that  there  have  been  limited 
attempted  incursions  or  incursions  by  organized  crime  into  Indian 
gaming.  Not  that  there  is  no,  and  the  FBI  has,  as  I'm  sure  you're 
aware,  an  intelligence  gathering  apparatus  through  which  they  fol- 
low the  activities  of  organized  crime,  no  matter  what  kind  of  activ- 
ity organized  crime  enters  into. 

Senator  Reid.  So  are  you  testifying  to  the  committee  today  that 
there  is  no  organized  crime  activities  in  Indian  gaming? 

Mr.  DiGregory.  I  did  not  use  the  word  no.  I  testified  earlier  that 
there  was  limited  incursions,  according  to  the  FBI,  attempted  in- 
cursions into  Indian  gaming  by  organized  crime. 

Senator  Reid.  Mr.  Chairman,  I  know  that  the  hour  is  late,  and 
I  guess  I'll  drop  that  subject.  As  you  know,  this  is  something  that 
I've  been  concerned  with  for  a  long  time. 

The  Chairman.  Could  I  comment.  Senator  Reid?  First  of  all,  your 
views  carry  great  suasion  certainly  with  the  entire  committee  and 
particularly  with  me.  And  I  want  to  assure  you  that  one  of  the 
major  reasons  for  this  legislation  is  to  try  to  address  the  concerns 
that  you  are 

Senator  Reid.  And  I  appreciate  that.  I  really  do. 

The  Chairman  [continuing].  Voicing  here.  And  the  fact  that  I  am 
in  agreement  with  you,  I  uiink  the  committee  is,  that  although 
there  is  "no  evidence  at  this  time"  that  there  is  a  compelling  re- 
quirement to  raise  the  level  of  oversight  and  regulation  to  that  of 
your  State,  and  which  largely  due  to  your  efforts  is  in  the  view  of 
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the  FBI  without  this  kind  of  problem,  and  I  want  to  assure  you 
that  I  want  to  work  with  you  in  making  sure  that  there  is  the  kind 
of  regulation  oversight  that  makes  you  comfortable.  Because  I  don't 
know  of  anyone  who  is  better  qualified  to  make  that  judgment  than 
the  Senator  from  Nevada. 

Senator  Reid.  I  appreciate  that.  And  I  would  ask  unanimous  con- 
sent that  my  written  statement  be  made  part  of  the  record,  which 
does  really  amplify  the  fact  that  I  think  this  is  the  strong  point  of 
this  legislation,  the  oversight  that  it  does  allow  this  legislation  to 
begin.  Let  me  just  say  one  additional  thing,  Mr.  Chairman.  Would 
you  grant  me  unanimous  consent? 

The  Chairman.  Whatever,  yes. 

Senator  Reid.  Mr.  Chairman,  and  I  apologize,  because  I  may  not 
have  gotten  this  right.  Utah  and  Hawaii  prohibit  gambling  in  the 
States.  Now,  none  of  the  three  of  you  would  state  that  there  could 
be  an  Indian  compact  for  gaming  in  either  Hawaii  or  Utah.  No  one 
is  saying  that,  are  they? 

Mr.  DiGregory.  I'm  not,  no. 

Senator  Reid.  Okay,  great.  Thank  you  very  much. 

The  Chairman.  I  thank  the  Senator  from  Nevada. 

Mr.  Faleomavaega. 

Mr.  Faleomavaega.  Thank  you,  Mr.  Chairman.  Just  one  quick 
question  to  Mr.  DiGregory.  And  there  were  some  sentiments  ex- 
pressed also  from  the  Senator  from  Nevada  in  how  this  whole  law 
came  about  on  the  basis  of  fairness,  what  is  fairness  to  the  Indian 
tribes,  what  is  fairness  to  the  States?  And  I'd  like  to  ask  Mr. 
DiGregory,  we  all  know  that  Utah  and  Hawaii  are  the  only  States 
that  do  not  allow  any  form  of  gambling. 

And  let  me  ask  you,  suppose  that  the  Ute  Tribe  of  Utah  decides 
to  purchase  500  acres  from  the  Federally-owned  land  that  is  in  the 
State  of  Utah.  And  in  light  of  the  Cabazon  decision  made  in  that 
respect,  and  suppose  the  Ute  Tribe  decides  to  establish  a  gambling 
or  a  gaming  operation  within  the  State  of  Utah.  What  would  be 
your  opinion  on  the  situation  as  it  relates  to  the  current  law  that 
Congress  has  enacted? 

Mr.  DiGregory.  I  don't  have  an  opinion  on  that  right  now.  Al- 
though it  seems  as  though  unless  Utah  allowed  gambling  in  one 
form  or  another  that  the  tribe  could  not  engage  in  gaming.  That 
seems  to  be  what  the  law  is. 

Mr.  Faleomavaega.  Do  you  think,  Mr.  DiGregory,  that  there  is 
a  likelier  possibility  of  infiltration  by  organized  crime  by  commer- 
cial gaming  than  there  are  Indian  gaming  at  the  present  time? 

Mr.  DiGregory.  Again,  as  I  said  to  Senator  Reid,  I'd  rather  not 
try  to  predict  specifically  what  kinds  of  activities  organized  crime 
would  want  to  get  itself'^into,  and  I'd  prefer  to  rely  on  intelligence 
with  respect  to  that. 

Mr.  Faleomavaega.  And  I  want  to  repeat  this  question  again, 
because  this  is  common  criticism  that  we  hear  so  much  throughout 
the  country  about  Indian  gaming,  that  syndicates  and  organized 
crime  are  involved.  And  I  want  to  again  ask  you,  and  to  reassure 
this  committee,  as  well  as  the  public,  that  there  is  no  involvement 
of  organized  crime  as  far  as  Indian  gaming  is  concerned. 

Mr.  DiGregory.  Well,  I  hate  to  use  absolute  no  involvement.  As 
I  said  to  Senator  McCain  earlier,  I've  been  told  by  the  Bureau  that 
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there  have  been  limited  attempts  by  organized  crime  to  get  into  In- 
dian gaming. 

Mr.  Faleomavaega.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Inouye. 

Senator  iNOUYE.  Just  one  question,  Mr.  Chairman. 

Chairman  Monteau,  at  the  present  time,  the  Commission  is  pri- 
marily responsible  for  class  II.  And  you  have  certain  oversight  re- 
sponsibilities over  class  III  management  contracts.  If  this  bill  be- 
comes law,  your  agency  is  going  to  become  much  more  of  a  regu- 
latory agency. 

How  busy  are  you  at  the  present  time?  You  were  saying  that 
your  time  was  much  occupied.  How  often  does  your  Commission 
meet,  for  example? 

Mr.  Monteau.  Actually,  the  Commission  only  consists  of  the  two 
of  us,  my  colleague  Jana  McKeag,  who's  here  today,  and  myself  at 
the  present  time.  I  would  have  to  say  that  on  some  of  the  ongoing 
matters  with  the  Commission  that  we  do,  it's  on  a  weekly  basis,  if 
not  more  than  once  during  a  week,  but  at  least  on  a  weekly  basis. 

Senator  Inouye.  And  what  would  happen  once  you  have  greater 
responsibilities  if  this  bill  is  enacted  into  law? 

Mr.  Monteau.  I  believe  that  we  had  better  plan  for  a  transition 
period.  I  think  if  the  Commission  is  going  to  be  more  and  more  in- 
volved in  terms  of  the  class  III  arena,  especially  with  monitoring 
and  compliance  with  relation  to  some  proposed  Federal  minimum 
standards,  that  we  should  plan  for  that  and  that  probably  should 
be  planned  in  terms  of  the  budgetary  needs  for  the  first  3  to  5 
years  in  terms  of  the  manpower  growth  that  would  be  needed.  I 
think  that  planning  needs  to  be  done.  I  would  hope  that  we  are 
thinking  about  it.  In  fact,  I  know  we  are  thinking  about  it  in  the 
Commission,  how  we  would  respond,  or  be  able  to  respond. 

I  have  asked  the  appropriations  committees  and  have  talked 
with  the  individual  Senators  about  the  present  budgetary  needs  of 
the  Commission.  But  unfortunately,  the  constraints  tnat  won't 
allow  us  to  grow  and  to  respond  to  what  could  be  an  increased  re- 
sponsibility down  the  road  are  in  the  1988  Act.  There's  a  cap  put 
on  our  funding  of  approximately  $3  million,  and  also,  too,  we  have 
a  cap  on  the  number  of  personnel  that  we're  able  to  hire.  And  that 
cap  right  now  is  at  32.  That's  due  to  deficit  reduction  measures  and 
that  sort  of  thing. 

Under  that,  unless  there  is  some  way  to  alleviate  those  con- 
straints, we're  going  to  be,  I  guess  hard  put  to  try  to  do  some  plan- 
ning to  try  to  anticipate  how  it  is  that  we  would  need  to  proceed 
once  we  do  have  the  proposed  amendments  go  through  and  go  for- 
ward. 

Senator  Inouye.  Have  you  made  plans  as  to  what  you  would 
need  if  this  bill  becomes  law? 

Mr.  Monteau.  No,  we  haven't  made  those  plans.  In  fact,  we  do, 
though,  have  a  present  need  in  the  Commission.  In  fact,  we've 
talked  with  the  Secretary  of  Interior's  office  and  we've  talked  with 
the  appropriation  committee  on  the  Senate  side  about  the  imme- 
diate need. 

We  could  probably  put  15  people  to  work  tomorrow  with  the 
present  duties  and  responsibilities  of  the  Commission.  And  those 
15  people  would  merely  be  assisting  us  in  our  responsibilities  with 
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relation  to  the  management  contracts  and  our  responsibilities  with 
relation  to  compliance  and  monitoring  the  present  responsibilities 
that  we  have,  which  is  basically  class  II. 

Senator  Inouye.  At  the  present  time,  you  don't  need  more  than 
one  meeting  per  week  of  the  Commission? 

Mr.  MONTEAU.  We  have  one  formal  meeting  per  week.  Senator, 
but  I  would  say  that  we  have  many  informal  meetings  during  the 
week  with  the  legal  staff,  Commissioner  McKeag  and  myself  and 
the  Executive  Director  and  the  various  personnel  that  we  have  in 
the  office,  as  well  as  meeting  on  a  weekly  basis  with  tribal  and 
management  company  delegations  that  come  in  and  try  to  resolve 
issues  to  get  their  management  contracts  through. 

So  in  terms  of  formal  meetings,  I  would  say  that  you're  probably 
correct,  that  we  probably  should  have  more  formal  meetings.  But 
the  present  configuration  of  the  Commission,  in  all  honesty,  lends 
itself  to  crisis  management. 

Senator  Inouye.  Thank  you. 

The  Chairman.  John,  it  would  help  if  we  got  the  nominations  of 
the  new  Commissioners  also. 

Mr.  Duffy.  I  agree. 

The  Chairman.  I  think  you  could  count  on  speed  action  on  the 
part  of  this  committee  if  we  could  get  the  nomination  before  us. 

Mr.  Duffy.  I  will  take  that  back,  I  promise,  sir. 

The  Chairman.  Thank  you  very  much. 

And  thank  you  all  for  your  very  important  testimony  this  morn- 
ing. Thank  you. 

And  now  I'd  like  to  ask  Gaiashkibos,  who's  the  President  of  the 
National  Congress  of  American  Indians,  and  Rick  Hill,  who's  the 
Chairman  of  the  National  Indian  Gaming  Association,  to  come  for- 
ward. 

While  they're  coming  forward,  I  would  like  to  note  the  presence 
of  Marge  Anderson,  who's  the  Chairperson  of  the  Mille  Lacs  Tribe, 
and  she's  here  with  a  group  of  students.  And  I'm  told  that  gaming 
revenues  is  what  has  allowed  the  construction  of  two  new  schools, 
day  care  center,  and  made  this  trip  of  these  young  people  possible 
to  come  here  to  Washington,  DC.  Marge,  are  you  out  there?  Would 
you  stand  up,  please,  and  your  students. 

[Applause.] 

The  Chairman.  Where  are  your  students?  Okay.  Thank  you  very 
much.  Marge.  Thank  you  for  coming.  We  appreciate  your  leader- 
ship. 

Gaiashkibos,  we'd  like  to  begin  with  you,  please. 

STATEMENT  OF  GAIASHKIBOS,  PRESIDENT,  NATIONAL 
CONGRESS  OF  AMERICAN  INDIANS 

Gaiashkibos.  Good  morning.  Chairman  McCain,  Chairman 
Gallegly,  Vice  Chairman  Inouye,  Representative  Faleomavaega, 
and  distinguished  members  of  the  Indian  Affairs  and  the  Native 
American  and  Insular  Affairs  Committees. 

I  am  Gaiashkibos,  Chairman  of  the  Lac  Courte  Oreilles  Band  of 
Ojibwa  Indians  and  President  of  the  National  Congress  of  Amer- 
ican Indians.  NCAI  is  the  oldest,  largest  and  most  representative 
Indian  advocacy  organization  in  the  Nation. 
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Before  I  begin,  I  would  like  to  just  state  for  the  record,  we  have 
submitted  a  slightly  edited  version  of  our  statement  to  the  staff 
with  minor  changes,  and  I  wanted  to  state  that  for  the  record,  that 
what  you  received  yesterday  or  the  day  before  has  been  changed 
slightly. 

The  Chairman.  And  your  complete  statement  will  be  made  part 
of  the  record. 

Gaiashkibos.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  you,  Mr.  Chairman,  for  the  opportunity  to  ap- 
pear before  you  to  comment  on  S.  487,  the  Indian  Gaming  Regu- 
latory Act  Amendments  of  1995.  I'm  here  to  express  NCAI's  general 
support  for  S.  487,  with  the  comments  and  suggestions  contained 
in  the  testimony  offered  by  my  colleague.  Chairman  Rick  Hill  of  the 
National  Indian  Gaming  Association,  referred  to  as  NIGA. 

Mr.  Chairman,  I  want  to  commend  and  thank  you  for  your  dedi- 
cated efforts  in  introducing  S.  487,  for  your  commitment  to  hold  ad- 
ditional hearings  on  the  bill,  and  for  your  expressed  desire  to  get 
this  legislation  passed  promptly  so  that  these  committees  and  In- 
dian tribes  can  focus  their  attention  and  resources  on  many  other 
matters  of  urgency  that  affect  Indian  people  across  the  Nation.  We 
commend  these  efforts,  though  we  have  always  maintained  that 
IGRA  does  not  need  amending.  I  would  like  to  remind  the  commit- 
tee that  IGRA  itself  was  a  law  that  the  States  strongly  supported, 
and  now  they  seek  to  amend  it  in  ways  detrimental  to  tribal  inter- 
ests. 

As  the  committee  members  are  aware,  the  Clinton  administra- 
tion and  the  104th  Congpress  are  now  engaged  in  the  difficult  task 
of  restructuring  the  Federal  Government  with  an  eye  toward  reduc- 
ing and  ultimately  eliminating  both  annual  Federal  deficits  and  the 
long-term  Federal  debt.  Because  of  the  special  relationship  Indian 
tribes  have  with  the  United  States,  current  efforts  to  improve  the 
Nation's  balance  sheet  will  likely  have  the  most  serious  and  long- 
lasting  effects  on  Indian  people. 

Efforts  to  overhaul  the  welfare  system  cannot  succeed  in  Indian 
Country  unless  tribes  are  accorded  separate  funding  status  and  job 
opportunities  increase  at  the  same  time.  Housing  assistance,  nutri- 
tion programs  and  health  services  are  largely  provided  by  the  Fed- 
eral Government,  and  the  scaling  back,  if  not  outright  elimination 
of  these  programs  will  devastate  Indian  people. 

On  the  one  hand,  Indian  tribes  face  an  ever-shrinking  Federal 
discretionary  budget  available  to  meet  tribal  needs.  And  on  the 
other  hand,  Indian  tribes  are  being  squeezed  by  efforts  to  tax  and 
thereby  hinder  tribal  initiatives.  I  might  state  for  the  record  that 
these  efforts  to  tax  the  newly  created  wealth  on  reservations  are 
not  limited  to  the  States,  but  include  the  Federal  Government  as 
well. 

Caught  in  the  middle,  Mr.  Chairman,  are  the  Indian  tribes 
scrambling  for  ways  to  finance  basic  human  services,  and  in  the 
process  attain  a  level  of  self-sufficiency  these  times  demand. 

The  Federal  Government  cannot  or  will  not  sufficiently  promote 
the  Indian  interest.  State  governments  cannot  or  will  not  suffi- 
ciently promote  the  Indian  interest,  and  though  there  are  now 
wage  and  other  tax  credits  available,  the  private  sector  has  not  yet 
promoted  the  Indian  interest.  Indian  gaming  is  not  filling  the  void, 
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but  is  helping  many  tribes  bridge  the  revenue  gap  and  begin  to  re- 
build solid  economies. 

In  short,  Mr.  Chairman,  the  problems  aflflicting  Indian  people  are 
numerous.  And  I  do  not  have  to  cite  the  list  of  statistics  regarding 
Indian  poverty,  illiteracy,  and  poor  health,  because  you've  heard 
the  litany  too  many  times  over  the  years.  Suffice  it  to  say  that 
what  was  in  years  past  an  intolerable  situation  for  all  tribes  is  get- 
ting better  for  some  tribes  because  of  the  renewed  hope  that  gam- 
ing has  brought  tribal  governments. 

This,  Mr.  Chairman,  is  the  backdrop  for  any  serious  discussion 
of  amending  the  Indian  Graming  Regulatory  Act  of  1988,  IGRA,  and 
tinkering  with  a  system  that  generates  unprecedented  growth,  op- 
portunities and  revenues  for  Indian  tribes. 

Consistent  with  the  philosophy  that  is  much  in  favor  in  the  new 
Congress,  we  know  that  local  tribal  governments  are  best  situated 
to  deal  with  local  problems.  Tribal  governments  that  engage  in 
gaming  are  in  a  unique  position  to  discern  and  satisfy  the  many 
demands  for  services  and  use  precious  resource  gaming  dollars  to 
provide  the  basic  human  needs  their  tribal  members  require. 

Numerous  tribes  have  begun  to  provide  desperately  needed 
human  services  and  have  gone  on  to  the  next  step  by  using  gaming 
revenues  to  launch  other  growth-oriented  business  ventures  to  rem- 
edy the  neglect  shown  reservation  economies  and  infrastructure 
over  the  years. 

Without  gaming  dollars,  however,  these  scenarios  would  not  be 
possible.  In  reviewing  S.  487  and  the  other  gaming  bills  now  pend- 
ing in  Congress,  I  urge  these  committees  to  look  at  the  big  picture, 
and  not  lose  sight  of  the  fact  that  gaming  is  not  a  commercial  en- 
terprise for  Indian  tribal  members.  Rather,  Indian  gaming  is  run 
by  and  for  tribal  governments.  Unlike  commercial  gaming,  revenue 
distribution  is  statutorily  mandated  and  is  spent  to  enhance  the 
quality  of  life  for  Indian  people. 

Mr.  Chairman,  the  bottom  line  for  Indian  tribal  government 
gaming  is  not  in  profits  alone,  but  in  the  ability  to  rehabilitate  trib- 
al economies,  culture  and  societies. 

In  addition  to  the  hope  gaming  brings  to  Indian  tribes,  I  want 
to  stress  that  Indian  gaming  is  not  a  zero-sum  game,  and  that  the 
many  benefits  made  possible  by  gaming  are  not  limited  to  Indian 
tribes  or  Indian  people.  Indeed,  the  ripple  effects  on  suppliers,  con- 
tractors and  local  economies  are  overwhelmingly  positive  and  in 
some  instances  provide  the  only  real  growth-oriented  activity  for 
local  economies  and  local  communities. 

Before  I  make  specific  comments  on  S.  487,  I  want  to  endorse 
and  associate  myself  with  the  comments  contained  in  the  testimony 
of  Chairman  Rick  Hill  of  the  National  Indian  Gaming  Association. 
As  you  are  aware,  NIGA  and  NCAI  have  created  a  Task  Force  on 
Gaming  which  has  worked  together  on  behalf  of  our  member  tribes 
over  the  past  2  years  to  review  not  only  S.  487  but  other  gaming 
bills  that  have  been  introduced.  We  are  distressed  by  other  bills 
which  have  been  introduced  which  would  have  serious  and  prob- 
ably fatal  effects  on  tribal  gaming  activities  in  Indian  Country. 

Mr.  Chairman,  I  can  assure  you  and  the  respective  committees 
that  we  will  continue  to  speak  out  against  any  legislation  or  por- 
tion thereof  that  infringes  on  tribal  sovereignty.  But  we  will  also 
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applaud  efforts  to  provide  reasonable  measures  to  ensure  the  long- 
term  viability  and  integrity  of  Indian  gaming.  Subject  to  the  con- 
cerns we  express  below  and  those  contained  in  the  NIGA  state- 
ment, we  believe  S.  487  is  a  positive  step,  and  with  the  proper  ad- 
justments that  address  our  concerns,  we  believe  this  bill  is  rea- 
soned, measured  and  a  step  in  the  right  direction. 

The  first  striking  feature  of  S.  487  is  the  degree  of  which  its  pro- 
visions incorporate  several  tribal  recommendations  that  were  made 
regarding  earlier  drafts.  It  is  evident  that  you,  Mr.  Chairman,  and 
Vice  Chairman  Inouye,  worked  long  and  hard  in  listening  to  tribal 
concerns  and  making  every  good  faith  effort  to  include  them  in  this 
version  of  IGRA  amendments. 

Because  of  the  nature  of  the  activity  being  regulated  and  the  fact 
that  large  volumes  of  revenues  are  involved,  IGRA  has  been  con- 
troversial from  the  onset.  Indian  tribes  have  always  maintained 
that  IGRA  itself  is  a  concession  to  the  States,  and  represents  a  se- 
rious infringement  of  tribal  sovereignty.  Taking  our  marching  or- 
ders from  the  tribes,  NCAI  has  consistently  stated  that  IGRA  does 
not  need  to  be  amended. 

The  rationale  for  this  position  is  that  the  intention  of  Congress 
embodied  in  IGRA  is  being  fulfilled,  and  the  Act  is  working  in  its 
current  form.  Underlying  this  is  the  palpable  fear  that  opening 
IGRA  to  amendments  will  lead  to  adverse  changes  that  will  further 
erode  tribal  sovereignty.  Tribal  concerns  are  reflective  of  a  state- 
ment you  made  in  1988,  Mr.  Chairman,  when  you  encapsulated  the 
real  nature  of  the  IGRA  debate,  and  that  observation  is  just  as  rel- 
evant today  as  it  was  in  1988. 

You  observed  that  the  interests  of  the  States  and  the  gaming  in- 
dustry were  in  shielding  their  own  games  from  a  new  source  of  eco- 
nomic competition.  And  I  quote,  "The  State  and  gaming  industry 
have  always  come  to  the  table  with  a  position  that  what  is  theirs 
is  theirs  and  what  the  tribes  have  is  negotiable."  We  agree  with 
Chairman  McCain's  observation  regarding  the  intentions  of  the 
States  and  the  gaming  industry. 

What  the  tribes  have,  Mr.  Chairman,  is  not  only  a  healthy  gam- 
ing sector,  but  something  much  more  precious:  tribal  sovereignty. 
This,  Mr.  Chairman,  is  not  negotiable.  The  States  and  their  part- 
ners in  the  gaming  industry  know  all  too  well  that  only  by  chipping 
away  at  tribal  sovereignty  can  they  obtain  their  respective  goals  of 
further  regulating  economic  activities  on  Indian  lands  and  preserv- 
ing and  enhancing  their  market  share.  Indian  tribes  across  the  Na- 
tion cannot  and  will  not  stand  for  any  further  erosion  of  our  sov- 
ereignty, and  frankly,  cannot  afford  to  do  without  the  economic  op- 
portunities that  gaming  brings. 

For  the  past  51  years,  NCAI  has  opposed  legislation  that  in- 
fringes on  or  limits  the  valid  exercise  of  tribal  sovereignty.  The 
stated  purposes  of  S.  487  declare  the  right  of  Indian  tribes  to  con- 
duct gaming  activities  on  Indian  lands  in  conformance  with  the 
Cabazon  decision.  The  recognition  by  the  Federal  Government  that 
the  Cabazon  analysis  regarding  Indian  sovereignty  is  the  founda- 
tion for  Indian  gaming  is  a  goal  we  have  long  supported.  We  urge 
that  any  amendment  to  IGRA  not  attempt  to  change  the  scope  of 
gaming,  and  believe  that  S.  487  does  remain  faithful  to  the  prin- 
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ciples  enunciated  in  Cabazon,  and  does  not  expand  nor  narrow  the 
scope  of  Indian  gaming  under  IGRA 

In  addition  to  maintaining  the  Cabazon  standard,  another  prin- 
ciple that  tribes  have  emphasized  is  that  since  this  is  Indian  gam- 
ing, it  is  only  fitting  that  this  fact  be  reflected  in  the  makeup  of 
the  Federal  regulatory  body  monitoring  Indian  gaming.  We  are 
pleased  to  see  that  in  drafting  S.  487,  the  committee  has  responded 
to  the  views  of  Indian  Country  by  maintaining  majority  Indian 
membership  of  what  would  become  the  Federal  Indian  Gaming 
Regulatory  Commission. 

As  you  are  well  aware,  Mr.  Chairman,  there  has  been  a  great 
deal  of  litigation  surrounding  the  issue  of  compact  negotiations  and 
what  remedies  are  available  in  situations  where  a  tribe  and  the 
State  are  unable  to  negotiate  a  compact  or  in  cases  where  the  State 
altogether  refuses  to  commence  compact  negotiations.  The  current 
system  relies  exclusively  on  judicial  review  and  a  judicially-deter- 
mined remedy  in  consti^ing  the  act  which  has  proven  inflexible, 
costly  and  time-consuming  to  the  tribes. 

Section  12  of  the  proposed  amendment  attempts  to  provide  a 
flexible  yet  effective  mechanism  to  bring  an  expedient  resolution  to 
this  problem  by  involving  the  Interior  Secretary  in  the  selection 
and  issuance  of  compacts.  The  new  procedures  proposed  by  Section 
12  would  go  a  long  way  in  alleviating  the  problems  generated  by 
the  States'  usage  of  the  11th  Amendment  to  frustrate  the  tribes 
seeking  to  negotiate  for  class  III  operations. 

At  a  minimum,  section  12  would  end  the  need  for  the  expensive 
litigation  the  current  system  propagates,  and  introduces  a  meas- 
ured administrative  process  to  resolve  tribal-State  log  jams. 
Amending  the  IGRA  to  streamline  the  compact  negotiation  process 
in  this  manner  would  benefit  all  parties  and  we  laud  and  appre- 
ciate the  efforts  that  went  into  crafting  these  new  procedures. 

The  heart  of  these  amendments,  Mr.  Chairman,  is  the  proposed 
establishment  of  Federal  minimum  regulatory  requirements,  sec- 
tion 7(c),  which  all  tribes  must  meet  in  order  to  continue  to  receive 
the  sanction  of  the  proposed  Federal  Indian  Gaming  Regulatory 
Commission  to  be  housed  within  the  Interior  Department,  section 
5,  Federal  Indian  Gaming  Regulatory  Commission. 

Though  we  reiterate  our  longstanding  position  that  Indian  tribes 
are  capable  of  regulating  themselves,  as  indeed  numerous  tribes 
are  now  doing,  we  appreciate  the  impetus  giving  rise  to  the  mini- 
mum standards  provision  of  this  bill.  We  agree  with  those  who 
state  that  the  collective  tribal  interest  is  best  served  by  the  con- 
tinuing integrity  and  credibility  of  Indian  games.  I  want  to  stress, 
however,  that  in  order  to  accomplish  the  desired  objective  mini- 
mum standards,  guidelines,  or  requirements  must  be  conceived, 
discussed  and  ultimately  implemented  with  maximum  respect  ac- 
corded tribal  sovereignty. 

It  is  only  by  working  closely  with  gaming  tribes  to  develop  appro- 
priate and  reasoned  guidelines  that  the  proposed  Advisory  Commit- 
tee on  Minimum  Regulatory  Requirements  and  Licensing  Stand- 
ards, in  tandem  with  the  regulatory  Commission,  will  be  successful 
in  their  dual  mandate  of  respecting  tribal  sovereignty  while  main- 
taining the  integrity  of  Indian  games. 
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In  fact,  the  committee  is  required  by  section  9(c)(3)  to  take  into 
account  the  unique  nature  of  tribal  gaming,  variations  in  the  size 
of  gaming,  tribal  sovereignty  and  the  very  purpose  of  IGRA  itself 
If  the  advisory  committee  and  Commission  follow  this  mandate,  I 
am  certain  that  the  Indian  tribes  across  the  Nation  will  work  in 
a  dedicated  and  constructive  fashion  to  achieve  the  goals  of  IGRA 
and  S.  487. 

Tribal  acquisition  of  lands  with  subsequently  established  gaming 
operations  is  a  prerogative  Indian  tribes  possess  under  Federal 
law.  We  recognize,  however,  that  the  establishment  of  gaming  on 
such  lands  is  a  contentious  issue.  We  heard  that  here  this  morning. 

In  keeping  with  the  respect  accorded  tribal  sovereignty  in  the 
proposed  amendment,  section  20  of  the  bill.  Gaming  on  Lands  Ac- 
quired After  Enactment  of  this  act,  does  away  with  the  require- 
ment currently  in  IGRA  that  a  Governor  must  concur  in  the  Inte- 
rior Secretary  s  determination  that  gaming  on  after-acquired  lands 
would  be  in  the  best  interests  of  the  tribe,  tribal  members,  and  not 
detrimental  to  the  surrounding  community.  By  rejecting  this  re- 
quirement, currently  in  IGRA,  the  proposal  is  in  keeping  with  the 
Federal  nature  of  Indian  relations,  especially  regarding  Indian 
lands  acquisition  and  regulations,  and  comports  with  tribal  sov- 
ereignty. 

As  was  the  NCAI  position  in  the  103rd  Congress,  we  are  pleased 
that  S.  487  is  silent  with  respect  to  the  so-called  Settlement  Act 
tribes.  We  believe  that  all  Federally-recognized  tribes  have  the 
same  right  under  IGRA,  and  that  no  tribe  or  group  of  tribes  should 
be  excluded  from  pursuing  the  kind  of  economic  benefits  IGRA  of- 
fers. 

Mr.  Chairman,  in  conclusion,  I  have  tried  to  paint  a  picture  of 
Indian  gaming  and  the  good  that  it  does  to  suggest  the  positive  ef- 
fect it  has  had  and  is  now  having  for  our  Indian  people.  I  am  fully 
confident  that  this  committee  has  the  best  interests  of  Indian  tribes 
at  heart  in  entertaining  these  amendments  to  IGRA. 

I  am  just  as  confident,  however,  that  many  groups  and  individ- 
uals in  and  out  of  the  Congress  are  intent  on  destroying  Indian 
gaming.  The  hope  and  real  progress  generated  through  Indian 
gaming  is  unprecedented,  and  will  probably  never  be  replicated. 

NCAJ  has  and  will  continue  to  defend  tribal  governments  and 
the  valid  exercise  of  tribal  sovereignty.  Indian  gaming  is  just  such 
an  exercise,  and  we're  prepared  to  work  together  with  you  and  the 
committee  to  address  the  concerns  we  have  regarding  this  proposal. 

In  conclusion,  Mr.  Chairman,  I  express  NCAI's  general  support 
for  S.  487  with  the  recommended  changes  made  in  NIGA's  testi- 
mony. NCAI  does,  however,  reserve  the  right  to  oppose  S.  487 
should  it  be  amended  to  the  point  where  we  cannot  in  good  faith 
support  it.  Given  current  efforts  by  some  in  the  Congress  to  under- 
mine Indian  gaming,  we  are  hopeful  that  the  committee  will  act  fa- 
vorably and  report  S.  487  out  promptly. 

I  thank  you  and  the  members  of  the  committee  for  your  support 
for  what  is  and  hopefully  will  continue  to  be  the  source  of  progress 
and  real  hope  for  Indian  tribes  and  Indian  people.  Again,  I  thank 
you  for  the  opportunity  to  appear  before  you  and  comment  on  S. 
487,  and  would  be  happy  to  answer  any  questions  you  may  have 
at  this  point. 
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[Prepared  statement  of  Gaiashkibos  appears  in  appendix.] 
The  Chairman.  Thank  you  very  much. 
Chairman  Hill. 

STATEMENT  OF  RICHARD  G.  HILL,  CHAIRMAN,  NATIONAL 
INDIAN  GAMING  ASSOCIATION,  WASHINGTON,  DC 

Mr.  Hill.  Thank  you,  Mr.  Chairman  for  this  opportunity  to  ex- 
press our  views  on  S.  487.  I  also  want  to  show  appreciation  for 
your  patience  over  time.  It's  been  a  long  marathon  run  for  you  and 
Senator  Inouye.  We  appreciate  your  due  diligence  on  the  issue. 

I  came  into  the  process  when  Senator  Inouye  chaired  this  com- 
mittee. He  had  a  goal  to  educate  the  public,  the  media,  and  Con- 
gress; and  a  second  goal  of  working  with  the  States  to  build  a  con- 
sensus on  the  amendments  to  IGRA.  But  I  think  that  we  made  a 
good  faith  effort  to  resolve  that  issue.  It's  unfortunate  that  we 
weren't  able  to  build  this  type  of  reconciliation  between  the  three 
principal  governments. 

Despite  this,  the  tribes  are  still  willing  to  consider  proposals  con- 
sistent with  the  Cahazon  decision  as  long  as  they  maintain  the 
tribal  right  to  self-government. 

The  NCAI  and  NIGA  joint  task  force,  has  been  working  together 
over  these  last  couple  of  years.  In  Spokane,  WA,  on  June  5,  we 
agreed  that  our  first  position  is  that  IGRA  is  working;  it  does  not 
need  to  be  amended.  We  understand  your  concern  for  minimum 
Federal  standards.  However,  if  tribal  sovereignty  is  threatened  by 
future  amendments,  we  will  oppose  the  bill. 

Tribes  already  meet  standards,  Mr.  Chairman.  But  we  will  sup- 
port S.  487  if  tribes  have  adequate  input  into  the  process  of  devel- 
oping the  standards.  Once  again,  I  want  to  point  out  that  there  are 
a  lot  of  people  that  have  spoken  about  rampant  crime  relative  to 
Indian  gaming.  Their  fears  have  been  grossly  overstated.  As  cited 
this  morning,  organized  crime  has  not  been  a  problem  in  Indian 
gaming.  Tribes  have  the  most  to  lose  or  the  most  to  gain  relative 
to  Indian  gaming,  and  they  really  work  hard  to  protect  it. 

I'd  like  to  note  that  tribes  have  a  lot  of  protections.  They  have 
our  general  tribal  councils,  we  have  our  business  committees,  we 
have  our  either  elected  or  appointed  gaming  Commissions,  we  have 
surveillance  and  security.  We  have  other  law  enforcement  we  work 
with  through  various  agreements  in  different  counties  and  so  forth. 
We  have  State  gaming  Commissions,  things  worked  out  through 
the  compacts.  We  have  the  National  Indian  Gaming  Commission 
through  the  Federal  scheme  that  we  work  with,  the  FBI  internal 
audits,  other  audits  and  we  work  under  Section  81  of  the  Bureau 
approvals  and  what-not. 

I'd  like  to  further  add  that  the  tribes  are  relatively  close  commu- 
nities. So  if  people  appear  in  our  community  that  are  disruptive, 
they  are  noticed.  An  example  of  this  was  extended  by  the  Depart- 
ment of  Justice  witness  today  in  that  it's  kind  of  glaring  when  a 
Donald  Trump  or  Joey  Keller  shows  up  on  a  reservation.  We're  able 
to  notice  when  people  that  are  not  part  of  our  community  come  to 
disrupt  our  community. 

I'd  like  to  say,  for  the  record,  that  we  really  appreciate  Senator 
Reid's  concerns,  because  we  share  similar  concerns.  The  tribes,  as 
governments,  have  used  gaming  as  an  economic  tool.  We  really 
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have  the  most  to  lose  relative  to  Indian  gaming.  So  we  need  to  pro- 
tect the  integrity  of  Indian  gaming. 

I'd  like  to  say  also,  for  the  record,  that  tribes  have  taken  it  upon 
themselves  to  develop  their  own  minimum  standards.  They're  being 
advanced  through  tribal  governments  for  their  consideration,  so 
that  we  can  have  a  uniform  way  of  doing  this. 

Tribes  are  somewhat  unique  in  these  schemes,  because  each  tribe 
is  different.  Each  has  different  standards  and  guidelines  adapted  to 
its  own  individual  regulatory  structures  and  the  different  size  of 
the  operations.  And  because  each  individual  sovereign  has  the  right 
to  choose  how  its  regulatory  scheme  would  be  in  place,  whether  it's 
negotiated  through  the  compact  and  the  tribal  scheme,  a  joint 
scheme,  or  whether  it  takes  the  responsibility  onto  itself.  So  as  we 
walk  through  this  effort  to  develop  standards,  keep  in  mind  the 
need  to  be  cost  effective  relative  to  the  size  of  operations.  You  must 
be  respectful  of  tribal  sovereignty. 

I'd  like  to  point  out  that  there's  a  tremendous  public  support  for 
Indian  gaming.  National  studies  and  statewide  polls  have  been 
taken.  We  have  an  exhibit  that  we'll  be  showing  later  that  shows 
public  support  of  Indian  gaming  has  increased  from  58  percent  to 
76  percent.  Polls  have  been  taken  in  Washington  State,  California, 
Arizona,  Kansas,  New  Mexico,  and  Nebraska.  The  highest  percent- 
age of  support,  76  percent,  comes  out  of  California.  It  s  unfortunate 
that  Governor  Wilson  there  will  not  sit  down  and  complete  com- 
pacts. 

I  want  to  interject  at  this  point.  Senator,  that  the  gubernatorial 
vote  that  Congressman  Torricelli  mentioned  in  which  49  Governors 
were  opposed  to,  signing  gaming  compacts  with  tribes  was  taken 
in  1993,  and  is  somewhat  outdated.  I  think  the  real  proof  is  in  the 
pudding  in  that  24  Governors  have  come  to  the  table  and  have 
signed  compacts,  successful  compacts.  We  still  have  a  couple  of 
States,  California,  Florida,  Alabama,  that  have  not  yet  signed  com- 
pacts. The  Florida  and  Alabama  situation  is  relative  to  the  Semi- 
nole and  the  Poarch  Creek  cases  regarding  the  11th  Amendment 
issue. 

I  think  there  were  findings  in  that  regard  where  the  Department 
of  the  Interior  could  develop  some  process  so  we  could  get  a  com- 
pact with  the  Federal  Government.  I  don't  think  that  we  should 
have  to  wait  for  a  Supreme  Court  case  to  come  forward  to  develop 
regulations  that  would  assist  these  tribes  get  a  gaming  compact.  So 
I  would  encourage  that  to  occur,  if  it's  possible. 

Regarding  the  maintenance  and  the  security  of  Indian  gaming 
tribes  on  a  voluntary  basis,  are  adhering  to  the  Bank  Secrecy  Act 
that  Congressman  Torricelli  had  spoken  of  earlier.  NIGA  officers 
and  our  staff  and  others  have  met  with  Treasury  Department  peo- 
ple on  a  couple  of  different  occasions.  They  have  come  to  at  least 
two  or  three  of  our  conferences  and  have  spoken  about  the  stand- 
ards of  the  Bank  Secrecy  Act.  So  we're  in  full  appreciation  of  that, 
and  are  willing  to  work  in  a  cooperative  spirit  in  that  regard. 

It  costs  the  Federal  Government  $10,000  to  create  one  job.  In- 
dian governmental  gaming  has  created  $1.4  billion  worth  of  jobs 
without  any  Federal  funding.  A  drop  in  welfare,  attributed  to  In- 
dian gaming  in  Minnesota,  has  occurred  in  14  counties  where  In- 
dian gaming  is  conducted,  making  taxpayers  out  of  tax  users.  And 
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these  are  a  real  savings  to  the  Federal,  State  and  local  govern- 
ments. 

We  have  a  few  exhibits  I'd  like  to  quickly  run  through.  I  know 
we're  running  short  of  time  here.  First,  we've  supplied  the  commit- 
tee with  the  Deloitte  and  Touche  exhibit.  It  shows  the  economic 
benefits  of  Indian  gaming  to  Indian  communities  and  the  surround- 
ing regions.  It  shows  how  the  tribal  revenues  are  being  used  for  so- 
cial services,  economic  development  employment  and  independence 
from  Federal  programs. 

The  next  exhibit  and  chart  show's  the  percentage  of  various 
games  in  the  U.S.  The  parimutuels  are  11  percent  of  the  total  gam- 
ing industry;  the  lotteries  are  37  percent,  casinos  are  36  percent, 
card  games  are  2  percent,  charitable  gaming  is  3  percent,  and  In- 
dian gaming  is  7  percent.  There's  not  a  sliver  here  for  river  boats. 
But  Indians  sure  have  been  getting  a  lot  of  attention  for  only  being 
7  percent  of  the  total. 

This  chart  goes  on  to  talk  about  gaming.  United  States  gaming 
versus  Indian  gaming,  the  trends  in  the  gaming  how  the  dollars 
will  be  expended. 

I  want  to  move  to  the  further  pie  chart  on  how  the  proceeds  are 
being  spent.  After  200  years  of  unmet  needs,  you  can  see  how  the 
tribes  are  diversifying  their  portfolios;  how  the  distribution  of  cash 
is  being  spent  for  direct  payments  for  education  and  social  services, 
for  capital  improvement  projects;  charitable  contributions;  land  ac- 
quisition, investments,  health  care  and  other  uses  of  government 
spending. 

And  then  the  other  point  I  want  to  make  is  the  employment  sta- 
tistics. This  chart  shows  the  numbers  of  Indians  living  on  reserva- 
tions and  working  in  gaming  casinos;  the  number  of  Indians  off  of 
reservations  working  in  casinos;  The  highest  number,  though,  85 
percent  indicates  non-Indians  being  employed  by  Indians;  Indian 
casinos. 

But  I  need  to  point  out,  on  the  last  page,  Mr.  Chairman,  that  In- 
dian communities  are  still  the  poorest  of  the  poor  in  the  United 
States.  And  I  don't  think  we  have  to  go  abroad  to 

The  Chairman.  Three  out  of  the  five  poorest  counties  in  America 
are  still  where  Indian  tribes  are  located. 

Mr.  Hill  [continuing!.  So  that  we  only  have  to  go  to  Shannon 
County,  SD,  to  see  the  Oglala  Sioux  Nation  to  realize  that  the  aver- 
age income  is  $3,417,  which  is  a  national  disgrace. 

I'd  like  to  quickly  go  to  the  second  exhibit  we  have,  and  that's 
an  exhibit  by  the  Sycuan  Nation,  that  shows  the  health  facility  and 
fire  department.  The  Sycuan  Nation's  health  center  and  fire  de- 
partment provides  services  to  the  tribal  members,  employs  non-In- 
dians, and  also  serves  the  surrounding  communities. 

Exhibit  No.  3  shows  the  net  uses  of  Indian  gaming  revenues  as 
prescribed  in  IGRA.  I  think  we  know  that,  we'll  just  say  that  main- 
ly for  governmental  uses  and  purposes  and  there's  been  a  lot  of 
charitable  contributions.  We've  recited  the  polls. 

I'd  like  to  bring  out  exhibit  5,  if  we  could,  that  shows  the  Pueblo 
Sandia  Wellness  Center  in  New  Mexico.  There  is  a  backlog  of  tribes 
trying  to  get  new  construction  dollars.  Indian  tribes  been  on  the 
waiting  lists  for  numbers  of  years,  and  now  we've  been  able  to  con- 
struct facilities  for  wellness,  for  health  care.  Schools,  and  the  like 
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have  been  built.  All  this  is  because  of  gaming  revenues.  So  this 
chart  is  a  good  example  of  how  the  dollars  are  being  used  or  spent 
at  the  Pueblo  Sandia  community  to  benefit  itself  and  the  surround- 
ing community. 

This  is  a  picture  of  the  Micosukee  Police  Department.  Now  we'll 
go  on  to  the  picture  of  the  Oneida  Wal-Mart  that  you  see  here.  This 
project  was  a  joint  venture  between  the  Indian  community  and  the 
private  sector.  Here  you  see  a  picture  of  this  beautiful  school  here 
that's  shaped  like  a  turtle.  This  turtle  represents  our  clan  system. 

The  Chairman.  Where's  the  turtle  school? 

Mr.  Hill.  The  turtle  school  is  in  Oneida,  Wisconsin.  It's  a  good 
example.  It's  a  $16  million  facility  built  by  the  tribe.  We  focused 
on  education  and  culture  at  the  same  time.  We  employ  elders,  to 
teach  language  and  culture  in  the  school.  We  use  gaming  revenues 
to  hire  our  elders  to  teach  the  language  to  our  children. 

Next  we  have  a  bank.  The  tribe  has  just  had  its  bank  approved 
by  the  Federal  Reserve.  It  is  to  open  August  15.  The  last  picture 
you  see  there  is  the  community  center  and  senior  center  in  Oneida. 

Next  we  have  a  poster  of  Marge  Anderson,  who  is  a  great  leader 
of  the  Mille  Lacs  Band  of  Oiibwa  in  Minnesota.  Her  quote  on  the 
poster  is  in  your  packet.  I'll  just  read  the  words  Marge  had  to 
share  with  all  of  us,  which  I  think  is  most  appropriate. 

When  Indian  incomes  are  level  with  yours,  when  our  schools  are  as  good  as  yours, 
when  our  homes  are  as  warm,  our  children  are  as  safe,  and  our  woods  and  our 
streams  are  as  clean  as  yours,  when  our  babies  first  open  their  eyes  to  as  bright 
of  a  future  as  yours,  then  well  talk  about  the  level  playing  fields.  Whether  out  of 
greed,  out  of  racism,  or  out  of  ignorance,  there  are  always  some  who  will  go  after 
Indian  self-determination  and  economic  development  in  ways  as  old  as  Columbus, 
as  bold  as  Custer,  and  as  devious  as  any  Federal  land  grabber. 

So  I  want  to  quote  Marge  Anderson  on  that.  I  think  those  are 
words  of  wisdom  that  we  should  take  to  heart. 

Our  last  exhibit  is  examples  of  gaming  success  on  the  Fort 
McDowell  Apache  Reservation,  which  you  may  be  familiar  with, 
Mr.  Chairman.  This  is  a  picture  of  two  previous  tribal  homes.  You 
can  see  the  one  there  on  the  left  is  really  virtually  inhabitable. 
Presently,  they  have  two  projects  going  to  build  15  homes.  Another 
project  is  building  32  homes.  There's  a  new  gas  station  replacing 
the  old  dilapidated  one,  funding  it  to  the  tune  of  $1.5  million. 

They  have  a  $2  million  healing  center.  And  under  construction 
is  a  $2.6  million  recreation  center.  This  will  provide  a  place  for  ac- 
tivity and  recreation  for  their  elders  and  also  for  other  tribal  activi- 
ties. 

So  there  are  the  exhibits  for  the  record,  Mr.  Chairman.  They  are 
kind  of  a  cross-section  of  exhibits  we  think  demonstrate  that  Indian 
gaming  dollars  are  being  used  according  to  the  law.  But  I  think  we 
need  to  keep  in  mind  that  gaming  is  not  a  panacea  for  all  tribes. 
There  are  a  lot  of  tribes  out  there  that  can't  get  off  the  dime  to  get 
compacts. 

I  think  that  education  still  has  to  be  done  here  on  Capitol  Hill 
relative  to  the  illusion  that  all  tribes  are  wealthy  because  of  Indian 
gaming.  But  after  200  years  of  neglect  by  the  Federal  Government, 
Indians  need  to  build  homes,  schools,  water  systems,  fire  stations, 
day  care  centers.  We  need  improved  social  services  and  the  like. 
We  need  a  lot  of  startup  dollars  just  to  get  up  to  speed  with  the 
rest  of  contemporary  America. 
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And  I  think  that  these  are  very  good  examples  of  the  ways  we 
can  bring  to  unburden  the  Federal  Government  in  terms  of  budget 
allocations  at  a  time  when  there's  very  good  energy  toward  trying 
to  balance  the  Federal  budget.  I  think  this  is  very  complementary 
in  terms  of  still  meeting  needs,  but  yet  reducing  the  allocation  to 
tribal  governments  for  unmet  needs.  However,  the  Federal  Govern- 
ment still  must  have  a  trust  and  fiduciary  responsibility  for  Indian 
tribes. 

I  think  these  tribes  should  be  applauded  for  allocating  their  re- 
sources to  improve  the  quality  of  life  not  only  for  their  members, 
but  for  the  surrounding  communities.  Goods  and  services  are  im- 
mediately bought  in  the  off-reservation  communities.  Construction 
dollars  are  beneficial  to  the  surrounding  commimity,  as  well. 

I'd  like  to  address  S.  487.  We  believe  this  is  a  very  responsible 
legislation.  We  have  some  concerns,  however.  The  primary  one  is 
the  expansion  of  the  role  of  the  Commission  and  its  law  enforce- 
ment authority  and  the  licensing  procedures  in  the  bill.  NIGA  does 
support  the  new  compacting  provisions,  and  will  support  the  devel- 
opment of  minimum  standards  if  the  tribes  are  given  a  role  in  this 
development. 

Mr.  Chairman,  my  last  comment  goes  to  H.R.  1512.  I  think  it's 
really  misnamed,  first  and  foremost.  They  call  it  the  Fair  Indian 
Gaming  Act.  There  is  certainly  no  fairness  to  Indians  in  the  bill. 
It  is  a  draft  to  benefit  commercial  gaming  interests  who  are  trying 
to  eliminate  the  competition  of  Indian  gaming. 

What  people  still  fail  to  see  is  that  commercial  gaming  revenues 
line  the  pockets  of  entrepreneurs  while  tribal  governmental  gaming 
provides  desperately  needed  revenues  for  governmental  programs 
that  lift  some  of  the  burden  from  the  State  and  the  Federal  Grov- 
ernment,  and  actually  assist  local  governments  and  the  surround- 
ing communities  with  tax-paying  dollars. 

Mr.  Chairman,  thank  you,  and  I  appreciate  your  time  and  your 
due  diligence.  We  stand  ready  to  continue  to  work  with  you  on  any 
outstanding  issues  relative  to  IGRA.  But  we  also  stand  ready,  if 
this  thing  turns  south  on  us,  we  want  to  reserve  the  right  to  aban- 
don S.  487  if  it's  going  to  start  to  erode  our  sovereignty  any  fur- 
ther. And  I  think  from  hearing  your  remarks  and  the  other  Sen- 
ators' remarks  you  can  appreciate  our  concerns  and  understand 
tribal  governments  and  their  positions  relative  to  S.  487. 

So  I  stand  ready  now  to  hear  any  comments,  and  to  address  any 
questions  you  and  the  other  members  may  have. 

[Prepared  statement  of  Mr.  Hill  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much.  Chairman  Hill  and  Chair- 
man Gaiashkibos. 

I  would  just  comment  that  this  issue  is  based  on  my  view  of  the 
Cabazon  decision,  which  was  a  constitutional  decision,  and  which 
I'm  pleased  that  the  Justice  Department  witness  stated  was  the 
Justice  Department's  view  as  well. 

But  there  is  another  aspect  of  this  entire  issue,  and  that's  the 
human  issue,  and  I'm  glad  you  brought  that  to  our  attention.  I 
wish  more  Americans  could  see  what  has  happened  on  Indian  res- 
ervations throughout  this  Nation,  those  that  were  condemned  to  a 
perpetual  cycle  of  poverty  and  despair,  who  have  now  been  lifted 
from  that  as  a  result  of  this  opportunity. 
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And  as  you  said,  it  is  not  right  for  every  tribe  in  America.  It's 
not  right  for  every  tribe  in  Arizona.  But  it  is  an  opportunity  that 
I  think  constitutionally  they  have  the  right  to  avail  themselves  of. 
And  that  was  a  good  example  that  you  cited.  The  chairman  of  the 
Fort  McDowell  tribe  is  here  with  us  today,  they've  gone  from  a 
tribe  that  was  fundamentally  destitute  to  one  which  is  now  able  to 
provide  services  to  the  members  of  their  tribe  which  were  so  badly 
needed. 

I  think  one  of  the  reasons  that  you  see  the  public  support  for  In- 
dian gaming  is  an  appreciation  on  the  part  of  many  Americans  that 
this  is  an  opportunity,  perhaps  the  only  one  that  Native  Americans 
have  had  for  a  couple  of  hundred  years  in  some  places,  to  help 
themselves  and  the  people  that  they  represent. 

I  don't  know  of  any  argument  that  can  be  made  that  we  have  ful- 
filled the  solemn  commitments  that  were  made  by  virtue  of  treaties 
that  were  made  with  the  Indian  tribes  to  provide  them  with  a  cer- 
tain basic  level  of  health,  education,  et  cetera.  Visits  to  any  of  those 
reservations  would  certainly  make  a  compelling  argument  that  we 
have  not  done  that  as  a  government. 

So  therefore,  this  opportunity  has  been  presented  to  Indian  tribes 
and  it  is  the  goal  of  this  committee,  on  a  bipartisan  basis,  to  make 
sure  it  is  preserved.  But  at  the  same  time,  we  must  recognize  that 
it  is  non-Indians  who  are  the  major  patrons  of  these  enterprises, 
and  that  they  must  be  protected  by  a  reasonable  level  of  oversight 
and  regulation.  I  agree  with  the  concerns  of  the  Senator  from  Ne- 
vada, and  I  hope  that  all  of  our  Native  American  friends  will  recog- 
nize that  a  good  benchmark  for  effective  regulation  is  the  same 
level  of  regulation  and  oversight,  not  the  exact  same  procedures, 
but  the  same  level  of  oversight  that  exists  in  Nevada  and  Atlantic 
City. 

Senator  Inouye,  the  Vice  Chairman,  visited  both  Nevada  and  At- 
lantic City  to  see  what  kinds  of  physical,  as  well  as  regulatory, 
safeguards  were  in  place.  So  I  hope  that  our  Native  American 
friends  will  understand  that  thrust. 

At  the  same  time,  I  hope  they  will  understand  that  we  will  do 
everything  we  can  to  protect  this  enterprise.  Again,  as  a  footnote, 
I  still  believe  that  it's  a  5  to  10  year  window  of  opportunity  for  In- 
dian tribes  that  we're  looking  at.  We  see  the  proliferation  of  gam- 
ing throughout  non-Indian  country,  and  the  delays  in  compacting 
will  make  that  window  smaller  for  the  various  Indian  tribes.  So 
that's  why  we'd  like  to  see  a  lot  of  these  issues  resolved,  so  that 
the  compacting  process  can  continue,  and  Native  Americans  will  be 
able  to  take  advantage  of  an  opportunity  that  I  don't  think  will  be 
there  forever. 

I'd  be  glad  to  hear  your  responses. 

Senator  Inouye.  May  I  make  an  observation? 

Whenever  someone  makes  a  statement  that  you  wish  you  had 
made,  we  in  the  Senate  have  a  phrase,  I  wish  to  associate  myself 
with  your  remarks.  Mr.  Chairman,  I  wish  to  associate  myself  with 
your  remarks,  sir. 

The  Chairman.  Thank  you  very  much,  Mr.  Vice  Chairman  and 
dear  friend.  I  would  also  like  to  issue  a  public  apology  if  I  mis- 
treated Congressman  Torricelli  earlier  in  the  hearing.  You  and  I 
and  others  have  invested  a  great  deal  of  time  and  energy  in  this 
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effort.  And  I  will  call  him  and  apologize  if  I  didn't  treat  him  with 
the  courtesy  that  he  deserved. 

Would  you  all  care  to  make  any  response  to  mine  or  the  Vice 
Chairman's  comments? 

Mr.  Hill.  I  think  I  too  would  like  to  associate  myself  with  both 
of  your  remarks  as  well.  I  would  like  to  say  that  this  is  a  window 
of  opportunity,  I  agree  with  that.  If  there  are  ways  to  get  regula- 
tions passed,  rules  promulgated  so  the  folks  in  Florida,  Alabama 
and  the  like  could  get  compacts,  that  would  be  very  encouraging. 
If  Congress  did  that,  it  would  be  very  much  appreciated,  I'm  sure. 

Also,  I  just  want  to,  once  again,  thank  you  for  your  patience  in 
this  process.  We  look  forward  to  continue  to  work  with  you  and 
your  staff.  We  appreciate  the  hard  work  of  your  staff  also. 

Gal\shkibos.  Mr.  Chairman,  I  also  want  to  thank  you  and  the 
members  of  this  committee  for  this  opportunity  and  for  your  com- 
ments. I  know  that  sometimes  our  tempers  flare,  and  that's  under- 
standable. And  I  think  this  year's  hearing,  from  my  perspective,  is 
much  more  conciliatory  than  it  was  last  year  at  this  same  time. 
And  I  think  that  it's  necessary  to  go  through  these  processes  and 
changes. 

Let  me  just  say  this.  I  know  there's  discussion  and  concern 
raised  about  means  testing.  I  think  one  of  your  colleagues,  our  good 
friend  from  Minnesota,  Senator  Paul  Wellstone,  raised  that  earlier. 
Let  me  just  say  this,  that  in  my  own  State,  in  the  State  of  Wiscon- 
sin, where  Governor  Tommy  Thompson  has  opposed  gaming,  he 
also  signed  compacts  with  every  tribe  in  the  State  of  Wisconsin. 
There  are  11  tribes  in  Wisconsin,  and  each  tribe  in  our  compact 
has  the  opportunity  for  two  casino  sites  within  Indian  Country. 

At  the  same  time,  I  would  ask  you  to  consider  this,  that  the 
State,  in  fact  the  Governor  boasted  of  having  a  record  surplus  of 
dollars  for  his  past  two  administrations.  And  I'm  just  wondering, 
then,  if  there's  such  a  surplus,  if  there  was  a  reduction  in  the 
amount  of  dollars  and  welfare  dollars  and  social  services  dollars, 
going  out  to  the  State  of  Wisconsin.  I  think  the  answer  is  no. 

So  that's  not  a  valid  argument. 

The  Chairman.  Thank  you. 

Senator  Inouye. 

Senator  Inouye.  Thank  you,  Mr.  Chairman. 

Yesterday  a  measure  was  introduced  in  the  U.S.  Senate.  And 
this  measure  is  not  before  us  for  consideration.  But  that  bill  has 
a  direct  relation  to  what  we  are  discussing  at  this  moment.  This 
bill  says  that  the  Secretary  of  the  Interior  may  not  take,  in  the 
name  of  the  United  States,  in  trust  for  use  for  any  commercial  pur- 
pose, including  gaming,  by  an  economically  self-sufficient  Indian 
tribe,  any  land  that  is  located  outside  of  the  reservation  of  that  In- 
dian tribe. 

Do  you  have  any  views?  It  says  that  if  the  tribe  is  wealthy,  it 
may  not  purchase  lands  outside  the  reservation  and  have  the  Sec- 
retary put  that  land  in  trust  for  them,  if  the  land  is  going  to  be 
used  for  any  commercial  purpose. 

Mr.  Hill.  I  think  the  tribes  should  be  afforded  all  and  as  many 
economic  opportunities  as  possible.  And  anything  that  would 
thwart  that  opportunity  would  not  be  in  the  spirit  of  trying  to  heal 
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Indian  communities,  trying  to  rehabilitate,  actually  trying  to  recon- 
struct Indian  nations  from  the  bottom  up.  And  we  are  nations. 

We've  lost  a  tremendous  amount.  Think  about  some  of  these  mili- 
tary base  closures.  A  long  time  ago  those  were  military  forts  hous- 
ing soldiers  who  fought  Indian  people.  These  are  aboriginal  terri- 
tories of  the  indigenous  peoples  of  the  northern  continent  here.  I 
think  there's  a  lack  of  appreciation  for  those  concepts.  Indian  gam- 
ing allows  us  an  equal  opportunity  to  be  competitive  in  contem- 
porary world;  maybe  to  become  competitive  with  all  other  nations 
in  the  world.  Some  people  say  we're  only  doing  gaming  so  we  can 
buy  our  land  back  from  the  Japanese.  In  some  cases,  that  may  be 
true. 

Indian  gaming  has  been  one  tool  that  has  worked  for  Indian  peo- 
ple. It  has  afforded  Indian  people  an  opportunity  to  compete  with 
mainstream  society  on  some  levels  through  the  gaming  revenues. 
It  has  nurtured  respect  from  other  competitive  businesses  in  terms 
of  gaming.  But  there's  a  whole  host  of  other  diversifications.  Native 
Americans  need  to  work  toward  self-sufficiency  in  its  purest  form 
in  this  fine  country  of  ours.  All  of  our  resources  have  been  taken. 
We've  been  beat  down  over  time.  I  think  we  realize  this.  You  say 
it  time  and  time  again. 

And  this  is  an  opportunity,  another  opportunity  that  we  may  be 
denied.  I  don't  think  we  should  be  denied  any  longer.  We  really  en- 
courage consultations  before  decisions  are  made  that  would  be  a 
deterrent  to  our  people,  to  our  governments.  We  encourage  working 
on  a  stronger  govemment-to-government  basis  in  a  spirit  of  co- 
operation so  that  we  can  build  ourselves  up  and  make  America  the 
best  place  it  can  be.  We  should  not  be  denied  our  indigenous  rights. 

Mr.  Faleomavaega.  Mr.  Chairman,  a  couple  of  preliminaries, 
again. 

My  colleagues,  Congressman  Esteban  Torres  and  Congressman 
Dale  Kildee,  also  have  prepared  statements. 

The  Chairman.  Without  objection,  they  will  be  made  part  of  the 
record. 

[Prepared  statements  of  Mr.  Torres  and  Mr.  Kildee  appear  in  ap- 
pendix.] 

Mr.  Faleomavaega.  They  both  also  are  very  interested  in  the 
issue  at  hand,  and  regret  they  are  not  able  to  attend  the  committee 
hearing  this  morning. 

Mr.  Chairman,  being  fairly  new  at  this  ver>'  important  issue  that 
is  now  being  considered,  I  too  would  like  to  offer  my  commendation 
and  certainly  my  seconding  the  statement  made  earlier  by  the  good 
Senator  from  the  State  of  Hawaii  concerning  your  leadership  and 
the  initiatives  that  you've  taken  to  provide  for  this  kind  of  legisla- 
tion. I  realize  that  there  are  some  concerns  in  Indian  Country 
about  whether  or  not  it  will  deprive  Indian  communities  of  their 
sovereignty. 

But  I  think  at  the  same  time,  the  Congress,  with  a  Federal  re- 
sponsibility under  the  provisions  of  the  Constitution,  hopefully  that 
our  friends  here  before  us  do  not  consider  this  as  a  taking  away 
of  Indian  sovereignty,  but  a  tightening  up  of  the  ship.  And  hope- 
fully the  Commission  activities  will  be  such  that  it  will  be  as  a  help 
to  the  Indian  gaming  operations,  rather  than  as  a  negative  as  far 
as  the  operations  of  tne  Commission  is  concerned. 
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So  Mr.  Chairman,  with  that,  I  thank  you  and  thank  the  members 
of  the  panel,  Mr.  Hill  and  Gaiashkibos  for  their  statement  this 
morning.  I  look  forward  to  working  with  you  and  the  Senator  from 
Hawaii  on  our  side  of  the  aisle,  and  look  forward,  that  hopefully, 
something  constructive  and  positive  will  come  as  a  result  of  work- 
ing through  this  important  legislation. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 

Finally,  I'd  like  to  say  that  Senator  Inouye  and  I  have  sat 
through  countless  meetings  with  the  two  witnesses.  We  haven't  al- 
ways agreed.  We've  had  significant  disagreements. 

But  I  would  like  to  congratulate  and  express  my  appreciation  for 
the  fact  that  both  witnesses  have  been  straightforward  in  their  po- 
sitions. We've  always  been  able  to  rely  on  their  word  and  their 
commitment.  And  I  believe  that  they  have  made  significant  conces- 
sions from  time  to  time  in  order  to  help  us  achieve  the  goal  that 
we  all  seek.  It's  been  a  great  privilege  for  both  of  us  to  have  had 
the  opportunity  of  working  with  you  both. 

Thank  you  very  much. 

Gaiashkibos.  Mr.  Chairman,  I  too  would  like  to  just  commend 
both  of  you  and  your  leadership  over  the  years.  I  know,  like  you 
stated,  it's  been  a  difficult  process.  I  know  we  have  a  ways  to  go 
yet.  But  this  is  a  step  in  the  right  direction. 

I  also  just  want  to  commend  Governor  Johnson  from  New  Mex- 
ico. When  Governor  Finney  from  Kansas,  the  one  Grovernor  that 
stood  up  and  recognized  tribal  sovereignty,  I  always  wondered 
when  she  retired  if  there  would  be  someone  else  that  would  step 
forward.  So  I  want  to  commend  the  Governor  from  New  Mexico. 

Thank  you,  Mr.  Chairman,  Mr.  Vice  Chairman  and  other  mem- 
bers of  the  committee. 

The  Chairman.  Thank  you. 

This  hearing  is  adjourned. 

[Whereupon,  at  12:50  p.m.,  the  committees  were  adjourned,  to  re- 
convene at  the  call  of  their  respective  Chairs.] 
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Prepared  Statement  of  Hon.  Riciiard  Bryan,  U.S.  Senator  from  Nevada 

Mr.  Chairman,  Mr.  Vice  Chairman  and  members  of  the  committees,  I  appreciate 
the  opportunity  to  submit  a  statement  on  pending  legislation  relating  to  the  Indian 
Gaming  Regulatory  Act.  I  commend  you  and  Senator  Inou ye  for  your  efforts  to  bring 
the  opposing  sides  to  the  negotiating  table  in  an  attempt  to  work  out  their  dif- 
ferences. It  has  been  a  long,  arduous  and  frustrating  process  with  common  ground 
proving  illusive. 

As  is  so  often  the  case  with  technical  issues,  the  process  is  better  served  if  the 
opposing  parties  can  work  out  their  differences.  In  this  instance  the  process  has 
failed  to  produce  results  so  it  is  now  up  to  Congress  to  step  in  and  act  to  fix  prob- 
lems that  exist  in  the  regulatory  scheme  for  Indian  gaming. 

Seven  years  ago,  this  committee  was  faced  with  an  extremely  complicated  and  dif- 
ficult challenge  when  the  Supreme  Court  decided  the  California  v.  Cabazon  Band 
of  Mission  Indians  case.  You  were  asked  to  design  a  system  where  states  and  tribes 
could  resolve  disputes  over  what  gaming  activities  tribes  could  engage  in.  The  In- 
dian Gaming  Regulatory  Act  of  1988  (IGRA)  was  the  Congressional  response.  It  at- 
tempted to  draw  a  fine  line  between  states'  rights  and  tribal  sovereignty. 

In  spite  of  the  committee's  best  efforts,  IGRA  has  not  worked  as  well  as  hoped. 
Some  states  and  tribes  have  been  able  to  negotiate  compacts  without  the  situation 
escalating  into  conflict  and  litigation.  Nevada,  for  example,  has  in  place  two  com- 
pacts with  tribes  that  were  negotiated  with  relative  ease.  These  tribes  are  operating 
gaming  establishments  in  accordance  with  state  law  and  through  regulation  of  the 
Nevada  Gaming  Control  Board  just  as  any  other  non-Indian  casino. 

As  the  members  of  this  committee  know,  far  too  many  states  and  tribes  have  not 
been  so  fortunate  and  the  system  set  up  in  current  law  invites  these  conflicts.  That 
is  why  your  efforts  to  address  to  address  these  is  so  important. 

As  you  know,  there  are  two  main  bills  which  address  the  problems  in  the  Indian 
Gaming  Regulatory  Act  (IGRA).  The  McCain-Inouye  Bill  (S.  487)  and  the  Solomon- 
Torriceili  Bill  (H.R.  1512)  are  both  serious  efforts  to  rectify  the  concerns  that  have 
sprung  up  since  the  Act  was  passed  seven  years  ago. While  I  believe  both  bills  have 
many  important  provisions,  there  are  three  areas  that  are  of  grave  concern  to  me. 
They  relate  to  the  key  issues  of  1)  scof)e  of  gaming;  2)  compacting;  3)  after-acquired 
lands.  I>et  me  touch  on  each  of  these  areas. 

Scope  of  Gaming: 

The  Solomon-Torricelli  Bill  limits  Class  II  and  III  gaming  to  specific  forms  of  and 
methods  of  play  for  gaming  activities  expressly  authorized  by  state  law.  It  also  lim- 
its Class  III  gaming  to  commercial  gaming  authorized  by  states  unless  tribal-state 
compacts  permit  any  other  class  of  gaming  expressly  authorized  by  the  state  (e.g. 
charitable  gaming). 

The  I^anguage  in  S.  487  is  similar  to  the  original  Act  which  permits  gaming  "in 
a  state  that  permits  such  gaming  for  any  purpose  by  any  person."  I  believe  it  is  un- 
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wise  to  continue  this  ambiguous  definition  from  the  original  Act.  This  ambiguity  has 
caused  problems  around  the  country  and  only  leads  to  confusion  and  uncertainty. 
If  this  bill  accomplishes  nothing  else,  I  would  hope  it  would  provide  certainty  and 
end  the  need  for  wasteful  litigation. 

Compacting  Process: 

The  provisions  of  current  law  which  force  states  to  negotiate  Class  III  gaming 
compacts  with  tribes  are  clearly  not  working  as  intended.  Current  law  has  left  this 
area  totally  muddled.  Governors  from  around  the  country  have  been  forced  to  ap- 
prove gaming  activities  which  go  well  beyond  anything  else  permitted  in  their  state 
because  they  are  terrified  of  being  accused  of  not  negotiating  in  "good  faith."  I  am 
sure  that  it  was  not  the  intent  of  the  authors  of  IGRA  that  Governors  would  be  put 
in  this  untenable  situation.  As  a  former  Governor,  I  can  sympathize  with  their  frus- 
tration at  having  little  or  no  control  over  operations  set  up  in  the  heart  of  their 
states. 

S.  487  bill  creates  a  situation  where,  if  states  and  tribes  cannot  reach  a  negotiated 
compact,  the  Secretary  of  the  Interior  is  empowered  to  grant  Class  III  gaming  com- 
pacts. This  is  an  attempt  to  deal  with  the  problems  created  by  states  challenging 
the  constitutionality  of  IGRA  under  the  llth  Amendment. 

Turning  this  authority  over  to  the  Secretary  of  Interior  runs  contrary  to  the  his- 
toric role  of  the  Department.  The  Department  of  the  Interior  is  an  advocate  for  trib- 
al interest  and  it  seems  hardly  appropriate  for  them  to  dictate  the  terms  of  a  tribal/ 
state  compact. 

Regulations: 

The  concerns  I  have  over  this  section  relate  to  the  bill's  attempts  to  provide  for 
regulation  of  Class  III  gaming  on  Indian  lands  under  a  new  arrangement  that  would 
create  an  advisory  board  to  report  back  to  Congress  within  180  days  and  propose 
a  set  a  minimum  regulatory  standards  for  the  conduct  of  gaming  on  Indian  lands. 

I  believe  this  is  a  major  step  back  from  the  original  Inouye-McCain  Bill  in  the 
last  Congress  which  actually  established  a  minimum  set  of  regulatory  standards  as 
part  of  tne  bill.  These  standards  were  based  on  what  exists  in  Nevada  and  New  Jer- 
sey and  went  a  long  way  toward  protecting  the  integrity  of  the  games.  I  would  hope 
any  legislation  would  restore  these  minimum  regulatory  standards  to  help  instill 
public  confidence  in  these  gaming  activities. 

After-Acquired  Lands: 

Finally,  I  would  like  to  raise  an  issue  which  I  believe  needs  major  revision.  I  am 
troubled  by  the  handling  of  the  issue  of  taking  lands  into  Trust  for  the  purpose  of 
gaming.  I  do  not  believe  any  of  the  authors  of  iGRA  intended  that  tribes  could  take 
land  into  Trust  that  was  hundred  of  miles  from  existing  tribal  lands  that  may  be 
"rented  out"  to  non-Indian  gaming  operators  who  hope  to  use  the  maneuver  to  avoid 
restrictions  imposed  by  states. 

Your  bill  appears  to  dilute  a  Governor's  authority  to  block  non -contiguous  trans- 
fers. I  believe  rather  than  weakening  a  Governor's  authority  in  such  transfers,  we 
should  instead  shift  the  burden  of  proof  onto  those  that  seek  such  noncontiguous 
transfers.  Governors  should  have  a  right  to  veto  taking  lands  into  Trust.  This  was 
the  intention  of  the  original  Act  and  was  the  principle  articulated  by  the  former  Sec- 
retary of  the  Interior. 

I  have  outlined  my  three  main  areas  of  concern  that  I  hope  the  Committee  will 
take  a  hard  look  at.  Additionally,  I  believe  the  new  definition  of  Class  II  games  will 
broaden  the  use  of  electronic  games  beyond  what  is  now  permitted  under  Indian 
Gaming  Commission  regulations. 

Again,  I  would  like  to  commend  the  Chairman  and  Vice  Chairman  for  their  ex- 
haustive efforts  in  putting  this  bill  together  and  look  forward  to  working  with  them. 


Prkpared  Statement  ok  Hon.  Dale  Kildee,  U.S.  Representative  from 

Michigan 

Mr.  Chairman,  I  want  to  thank  you  for  having  this  hearing  today.  I  have  served 
on  the  House  Resource  Committee  for  over  14  years,  and  I  been  involved  in  Indian 
gaming  issues  for  all  those  years. 

Mr.  Chairman,  When  Congress  wrote  the  Indian  Gaming  Rcgulatoiy  Act  in  1988, 
it  sought  to  solve  many  of  the  problems  facing  the  Sovereign  Indian  Nations  in  the 
United  States. 

This  legislation  was  designed  to  provide  economic  stimulus  to  the  tribes,  to  reduce 
chronic  unemployment,  to  improve  the  substandard  health,  education  and  social 
services  in  the  tribal  communities,  and  to  enhance  the  economic  well-being  for  the 
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non-Indiana  who  live  in  the  same  communities  with  the  tribes,  and  finally,  this  bill 
was  written  to  give  the  governors  a  role  by  establishing  the  compact  process. 

And  in  my  judgment,  Mr.  Chairman,  we  should  be  proud  of  the  act  we  wrote  in 
1988,  because  it  has  performed  just  as  we  intended  it  to.  I  can  tell  you  that  in  my 
State  of  Michigan,  Indian  gaming  has  been  an  unparalleled  success. 

In  Michigan,  the  tribes  nave  used  their  gaming  money  to  build  social  service  fa- 
cilities, to  improve  the  housing  stock  and  provide  better  health  care  services  for 
their  members.  They  have  invested  in  the  education  of  their  children,  and  have 
given  hope  to  a  generation  of  Native  Americans  who  have  faced  lifetimes  of  despair. 

We  should  be  proud  that  (IGRA)  has  provided  the  tribes  with  the  most  important 
tool  to  improve  their  qruality  of  life.  You  know,  Mr.  Chairman,  during  the  welfare 
reform  debate  in  the  House,  we  kept  hearing  the  saving  "let's  give  people  a  hand- 
up,  and  not  a  hand-out".  It  is  ironic  those  same  people  want  to  take  away  the  hand 
that  has  enabled  so  many  tribes  to  become  economically  self-sufTicient. 

Mr.  Chairman,  this  law  has  also  worked  well  with  the  governors.  Currently  25 
States  have  signed  compacts  with  the  tribes,  and  I  understand  that  Massachusetts 
will  soon  make  it  26.  I  also  understand  that  in  other  States  where  negotiations  have 
stalled,  it  is  because  the  governors  have  been  unwilling  to  acknowledge  the  special 
sovereign-to-sovereign  relationship  that  exists  between  the  United  States  and  the 
Indian  nations. 

And  let's  be  clear  about  another  issue — Indian  gaming  has  benefited  both  Indians 
and  non-Indians  alike.  In  Michigan,  nearly  65  percent  oT  the  Indian  gaming  employ- 
ees are  non-Indians — many  who  were  previously  unemployed  or  under  employed. 

In  the  upper  peninsula  of  Michigan,  the  Sault  Ste.  Marie  Tribe  is  the  largest  em- 
ployer in  the  entire  region. 

In  Mount  Pleasant,  90  percent  of  the  tourism  requests  involve  the  Saginaw  Chip- 
pewa tribal  casino. 

The  employment  of  these  individuals  has  saved  the  State  of  Michigan  millions  of 
dollars  in  public  sissistance,  and  has  provided  a  significant  source  of  revenues 
through  employee  payroll  taxes. 

And  this,  Mr.  Chairman,  is  just  from  direct  employment.  Non-Indian  support  busi- 
nesses have  flourished  since  tribal  casinos  have  opened.  In  fact,  Michigan's  own  sta- 
tistics show  that  for  every  one  job  in  tribal  casinos,  three  more  non-casino  jobs  are 
created.  I  would  have  hoped  we  could  have  had  another  panel  of  tribal  leaders  to 
testify-today  to  tell  this  story. 

Finally,  Mr.  Chairman,  Ever  since  IGRA-was  enacted,  we  have  heard  the  endless 
charges  of  corruption  and  crime  at  these  facilities.  But  studies  have  shown  these 
charges  to  be  completely  unfounded  and  wrong.  In  fact,  non-Indian  police  depart- 
ments report  that  crime  in  and  around  Michigan's  tribal  casinos  has  continued  to 
go  down,  largely  due  to  massive  decreases  in  unemployment. 

So,  Mr.  Chairman,  when  we  consider  legislation  concerning  this  issue,  let's  sepa- 
rate fiction  from  fact,  and  fear  from  innuendo.  IGRA  has  worried  for  the  tribes,  for 
the  States,  and  for  the  non-Indian  communities.  For  this  reason,  let's  move  very 
carefully. 


Prepared  Statement  of  Hon.  Esteban  E.  Torres,  U.S.  Representative  from 

California 

I  appreciate  the  opportunity  to  offer  testimony  on  proposed  amendments  to  the 
Indian  Gaming  Regulatory  Act  of  1988,  and  thank  the  House  and  Senate  Commit- 
tees for  holding  this  joint  Hearing. 

Congress  should  remind  itself  of  the  special  trust  relationship  it  has  with  tribal 
governments.  Many  of  these  sovereign  tribal  governments  have  turned  to  gaming 
to  generate  badly  needed  revenues.  Before  we  become  bogged  down  in  a  technical 
discussion  of  how  best  to  correct  defects  in  the  1988  Act,  let  us  not  forget  that  to 
Native  Americans  and  their  tribal  governments,  IGRA  means  jobs  and  income, 
schools  and  scholarships,  health  care  and  social  programs,  and  sewers  and  roads. 
The  list  of  programs  and  projects  funded  by  tribal  gaming  revenues  is  impressive. 
However,  these  positive  benefits  remain  more  the  exception  than  the  rule.  The  vast 
majority  of  Native  Americans  continue  to  live  in  deplorable  conditions. 

I  applaud  the  new  Chairman  of  the  Senate  Committee,  the  Honorable  John 
McCain,  for  his  good  efforts  to  draft  a  bill  that  preserves  and  protects  the  tribes' 
opportunities.  In  the  House  of  Representatives,  however,  a  number  of  bills  have 
been  introduced  which  would  deprive  tribes  of  their  sovereignty. 

I  would  expect  the  new  majority  in  the  House  to  view  Indian  gaming  as  an  ideal 
program.  IGRA,  where  it  has  been  allowed  to  work,  results  in  the  direct  creation 
of  thousands  of  jobs,  removes  many  from  unemployment  lines  and  existing  welfare 
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roles,  and  generates  millions  of  dollars  in  governmental  revenues  for  tribal,  local, 
state  and  Federal  Governments.  This  economic  development  is  concentrated  in  areas 
of  severe  blight,  where  unemployment  is  high  and  living  conditions  are  poor.  Indi- 
rectly, Indian  gaming  creates  a  true  economic  base  and  adequate  infrastructure  in 
Indian  country.  All  of  this  is  accomplished  without  raising  taxes  or  increasing  the 
deficit  a  single  dollar. 

I  pose  this  question  to  the  sponsors  of  the  bills  to  restrict  Indian  gaming:  What 
viable  alternative  are  you  offering  to  meet  the  severe  needs  of  tribal  governments? 
If  we  have  only  two  choices,  one  being  that  casino  gaming  occur  on  Indian  land,  and 
the  other  being  continued  toleration  of  deplorable  conditions  on  reservations,  the  an- 
swer is  evident.  In  this  time  of  shrinking  government  spending,  gaming  stands  as 
a  singular  example  of  success  in  providing  sustainable  economic  development  on  In- 
dian reservations. 

There  is  good  reason  to  bring  forth  amendments  to  IGRA.  These  amendments 
should  be  designed  to  provide  pragmatic  solutions  to  the  problems  that  have  grown 
around  IGRA.  They  should  not  be  designed  to  destroy  Indian  gaming  in  order  to 
protect  well-fianded  special  interests,  or  to  embrace  a  misleading  view  of  "states 
rights."  I  believe  S.  487  was  designed  to  provide  pragmatic  solutions.  I  have  intro- 
duced H.R.  1578  in  the  same  vain.  I  will  submit  for  the  record  a  section-by-section 
summary,  highlighting  the  major  changes  my  legislation  would  make  to  IGRA.  Al- 
though there  are  some  difTerences,  my  biU  ana  S.  487  share  common  ground  in 
many  fundamental  ways,  including: 

a  compacting  process  that  allows  for  the  state  to  opt-out,  wherein  the  Tribe  may 
then  work  witn  the  Secretary  of  the  Interior  to  establish  and  implement  a  regu- 
latory scheme. 

f)rovisions  to  provide  the  NIGC  with  the  resources  needed  to  carry  out  its  regu- 
atory  responsibilities  . 

preservation  of  the  landmarit  Supreme  Court  decision  Cahazon  Band  of  Mission 
Indians  v.  California. 
I  share  the  concern  that  Tribal  gaming  be  properly  and  adequately  regulated. 
H.R.  1578  differs  from  S.  487  in  how  best  to  address  this  concern.  H.R.  1578  re- 
quires that  the  regulatory  system  for  a  specific  tribal  operation  be  reviewed  for  ade- 
quacy and  approved  at  every  level  by  the  Federal  Government.  Although  S.  487  is 
intended  to  keep  tribes  as  the  primary  regulators  of  their  gaming  operations,  it  runs 
the  great  risk  of  creating  a  bureaucratic  ni^tmare.  Should  we  create  a  huge  new 
bureaucracy  for  Indian  gaming  at  the  same  time  this  Congress  is  asked  to  abolish 
entire  agencies  and  departments?  If  so,  then  why  single  out  Indian  Gaming?  This 
country  is  currently  witnessing  an  explosion  of  growth  of  non-Indian  gaming  with 
various  state  lotteries,  riverboat  gambling,  and  huge  land-based  casinos,  all  in  new 
jurisdictions.  Should  not  this  Congress  have  the  same  concern  over  states  newly  en- 
gaging in  the  gaming  business? 

In  1988,  Congress  was  clear  on  the  basic  purpose  of  IGRA: 
[T]o  provide  a  statutory  basis  for  the  operation  of  gaming  by  Indian  tribes  as 
a  means  of  promoting  tribal  economic  development,  self-sufliciency,  and  strong 
tribal  governments. 
Both  S.  487  and  H.R.  1578  embrace  that  fundamental  mission.  However,  all  of 
the  other  bills  introduced  this  (Congress  api)ear  to  be  designed  to  defeat  that  pur- 
pose. I  hope  you  give  H.R.*^1578  serious  consideration  and  support  as  you  deliberate 
amendments  to  IGRA. 
Thank  you. 


Prepared  Statement  of  Hon.  Paul  Wellstone,  U.S.  Senator  from  Minneapous 

Mr.  Chairman,  first  let  me  commend  you  and  Vice  Chairman  Inouye  for  your  lead- 
ership on  this  issue.  You  have  both  shown  yourselves  to  be  strong  advocates  of  In- 
dian rights,  and  your  introduction  of  S.  487  is  consistent  with  that  record.  While 
I  have  some  concerns  with  a  few  provisions  of  the  bill  which  I  know  are  shared  by 
some  tribes,  including  the  tribes  in  Minnesota,  I  believe  this  bill  is  overall  a  positive 
step. 

In  particular,  I  am  pleased  with  the  provisions  of  S.  487  providing  for  the  estab- 
lishment of  minimum  Federal  standards  for  Indian  gaming.  While  I  am  sure  that 
re^latory  systems  of  most  gaming  tribes  already  meet  or  exceed  any  reasonable 
minimum  standards,  I  am  equally  sure  that  a  few  do  not.  I  share  the  Chairman's 
concern  that  a  major  scandal  arising  out  of  these  few  cases  could  be  very  damaging 
to  the  rights  of  all  tribes  to  engage  in  gaming.  The  minimum  Federal  standard  pro- 
visions of  S.  487  would  provide  further  protection  against  such  scandals  developing. 
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However,  it  is  clear  that  imposing  such  standards  does  represent  a  further  intru- 
sion into  tribal  sovereignty.  Tnerefore,  tribes  must  play  a  leading  role  in  the  devel- 
opment of  the  minimum  standards  with  the  commission,  and  they  should  be  devel- 
oped and  applied  in  a  manner  least  intrusive  on  tribal  rights. 

Mr.  Chairman,  it  is  time  to  note  that  the  dire  predictions  which  were  made  about 
Indian  gaming  have  not  come  to  pass.  Few  attempts  by  organized  crime  to  infiltrate 
Indian  gaming  have  been  documented,  and  where  attempt  have  been  made,  they 
have  been  detected  and  prevented.  While  there  have  been  growing  pains  in  the  de- 
velopment and  some  local  dislocation  which  will  accompany  any  new  economic  en- 
terprise, Indian  gaming  has  easily  been  a  net  plus  for  Indian  tribes,  Indian  people 
and  even  the  surrounding  non-Indian  communities. 

Significant  jobs  have  been  created  in  Indian  communities  where  unemployment 
has  been  over  50  percent.  Indian  welfare  recipients  have  become  Indian  taxpayers. 
Revenues  have  been  generated  for  Indian  tribes  to  permit  them  to  begin  to  make 
inroads  into  the  huge  unmet  needs  created  by  past  inadequate  Federal  funding. 

Indian  gaming  for  some  tribes  has  been  a  success  in  assisting  them  on  the  road 
to  self-Sumciency.  Apparently,  plans  are  now  afoot  to  penalize  them  for  that  suc- 
cess. Suggestions  have  been  made  that  BIA  and  IHS  appropriations  should  be  ad- 
justed to  reflect  increased  tribal  revenues.  Mr.  Chairman,  this  would  indeed  be  a 
cruel  irony.  Perhaps  two  tribes  have  achieved  complete  self-sufficiency.  They  receive 
little,  if  any.  Federal  funding. 

This  Nation  was  built  upon  the  land  and  resources  taken  from  the  Indian  tribes, 
and  it  has  assumed  a  legal  and  moral  obligation  to  protect  Indian  tribes  and  ensure 
a  decent  standard  of  living  for  their  members.  The  facts  show  that  it  has  failed  mis- 
erably in  both  cases.  Mr.  Chairman,  instead  of  a  "means  test"  for  gaming  tribes,  we 
ought  to  be  looking  at  the  hugh  gap  which  still  separates  Indian  tribes  and  its  mem- 
bers from  the  rest  of  America.  Until  that  gap  has  been  closed,  A  "means  test"  is 
an  injustice. 

Mr.  Chairman,  I  would  ask  that  my  remarks  be  made  part  of  the  record. 


Prepared  Statement  of  John  J.  Duffy,  Counselor  to  the  Secretary, 
Department  of  the  Interior 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to  present  the  views 
of  the  Department  of  the  Interior  on  S.  487,  a  bill  proposing  amendments  to  the  In- 
dian Gaming  Regulatory  Act  of  1988. 

I  want  to  Degin  by  emphasizing  that  the  Department  strongly  supports  tribes  en- 
gaging in  gaming  activities.  As  a  tool  for  tribal  economic  development,  Indian  gam- 
ing is  working.  Gaming  tribes  now  have  more  funds  available  to  provide  their  people 
with  health  care,  education,  and  social  services.  Altliough  there  is  no  systematically 
collected  data  on  the  tribal  use  of  gaming  proceeds,  information  supplied  by  gaming 
tribes  indicates  that  gaming  revenues  are  used  by  tribes  for  the  following  purposes: 
1)  infrastructure  (new  roads,  water  and  sewer  systems,  and  community  centers);  2) 
economic  development  (land  acquisitions,  new  business  development,  long-term  in- 
vestments); 3)  community  grants  (payments  to  local  governments  for  schools,  police 
protection,  and  social  service  programs);  4)  health  care  (funding  health  insurance 
programs,  new  medical  facilities,  and  programs  for  the  elderly);  5)  education  (schol- 
arships, new  school  facilities,  day  care  subsidies,  school  buses,  and  youth  programs); 
and  6)  housing  (home  construction,  repairs  and  senior  citizen  housing).  In  addition, 
Indian  gaming  and  related  economic  activities  have  improved  reservation  employ- 
ment opportunities  for  tribal  members  and  for  members  of  the  surrounding  non-In- 
dian communities  as  well.  The  benefits  of  Indian  gaming  are  accruing  to  the  ap- 
proximately 150  Indian  tribes  which  are  currently  operating  class  II  or  class  III 
gaming  establishments  in  28  States. 

The  bill  provides  a  framework  for  regulation  of  gaming  activities  on  Indian  lands. 
S.  487  requires  the  formulation  of  minimum  Federal  standards  for  the  regulation 
and  licensing  of  class  II  and  class  III  gaming,  as-well  as  regulation  of  all  contrac- 
tors, suppliers,  and  industries  associated  with  such  gaming.  We  support  the  creation 
of  such  standards  as  long  as  their  development  and  enforcement  are  consistent  with 
the  principles  of  tribal  sovereignty  and  self-determination.  Although  the  bill  estab- 
lishes a  seven  member  advisory  committee  to  develop  recommendations  for  mini- 
mum Federal  standards  in  the  areas  of  background  investigations,  internal  control 
systems  and  licensing  standards,  we  are  concerned  that  this  process  may  not  pro- 
vide for  enough  tribal  participation.  With  respect  to  the  members  of  the  current  Na- 
tional Indian  Gaming  Commission,  we  believe  that  to  provide  some  continuity  dur- 
ing the  transition,  Commissioners  serving  at  the  time  of  the  passage  of  the  act 
should  be  p>ermitted  to  serve  out  their  term. 
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The  bill  also  makes  several  proposed  chances  in  the  compacting  process  for  class 
III  gaming  activities.  While  we  understand  and  respect  the  rational  for  these 
changes,  we  beHeve  that  the  present  process  can  work  if  the  lack  of  certainty  about 
the  ability  of  tribes  to  sue  States  in  Federal  court  is  resolved  by  the  courts  in  favor 
of  the  constitutionality  of  the  Indian  Gaming  Regulatory  Act  of  1988. 

This  concludes  my  statement.  I  will  be  happy  to  answer  any  questions  the  com- 
mittoe  may  have.  Thank  you. 

Department  of  the  Interior  Response: 

Question  1.  There  have  been  a  number  of  concerns  raised  regarding  the  require- 
ment that  the  Secretary  of  the  Interior  seek  the  concurrence  of  the  Governor  prior 
to  bringing  land  into  trust  for  purposes  of  Indian  gaming.  I  actually  believe  the 
State  concurrence  requirement  is  wise,  but  I  am  concerned  that  it  may  be  vulner- 
able to  constitutional  challenge,  given  a  recent  court  case  in  Oregon.  What  are  your 
views  regarding  the  constitutionality  of  this  provision? 

Answer  1.  The  opinion  of  the  Department  is  that  25  U.S.C.  sec.  2719(b)  as  enacted 
is  constitutional.  In  Confederated  Tribes  of  Siletz  Indians  of  Oregon  v.  United  States, 
et  al.,  the  Department  of  Justice  has  filed  briefs  that  reflect  our  position  in  this 
case. 

Question  2.  You  have  testified  that  in  large  part  the  existing  process  for  the  nego- 
tiation of  tribal-state  compacts  has  worked.  Yet  there  are  a  small  number  of  states 
that  have  refused  to  negotiate  with  Indian  tribes.  How  would  you  propose  we  ad- 
dress this  situation?  Do  you  believe  that  the  Secretary  should  play  a  role  in  mediat- 
ing the  disputes  between  State  and  Indian  tribes  on  gaming  compacts? 

Answer  2.  The  Departments  of  the  Interior  and  Justice  have  concluded  that  the 
IGRA  dispute  resolution  process  is  constitutional.  During  the  1995  Term,  the  U.S. 
Supreme  Court  should  resolve  the  11th  Amendment  issue  in  Seminole  Tribe  v.  Flor- 
ida. 

Some  states  have  also  challenged  that  IGRA  violates  the  10th  Amendment.  Only 
the  10th  Circuit  has  ruled  on  this  question.  In  Ponca  Tribe  v.  Oklahoma,  the  court 
held  that  IGRA  did  not  violate  the  10th  Amendment.  The  Supreme  Court  has  not 
yet  determined  whether  to  grant  certiorari  in  Ponca. 

When  the  10th  and  11th  Amendment  issues  are  finally  resolved  by  the  courts,  dis- 
putes over  compacting  in  the  few  presently  recalcitrant  states  will  occur  pursuant 
to  the  IGRA  dispute  resolution  mecnanism.  The  IGRA  dispute  resolution  mechanism 
provides  an  opportunity  for  questions  about  the  type  of  game  that  is  subject  to  nego- 
tiation to  be  decided  before  the  state's  bargaining  can  be  held  in  "bad  faith"  and 
the  dispute  resolution  process  is  instituted.  Thus,  a  favorable  decision  in  Seminole 
should  clear  the  way  to  resolution  of  some  of  the  remaining  state/tribal  compacting 
conflicts. 

Question  3.  We  have  heard  testimony  earlier  regarding  the  provisions  of  H.R. 
1512,  the  Fair  Indian  Gaming  and  Regulatory  Act.  What  are  your  views  on  this  leg- 
islation? 

Answer  3.  The  Department  has  not  taken  a  position  on  H.R.  1512. 

Question  4.  You  express  some  concern  for  more  tribal  participation  in  establishing 
the  minimum  Federal  standards  under  S.  487.  What  precise  recommendation  would 
you  have  to  increase  tribal  participation  beyond  that  required  in  the  bill? 

Answer  4.  We  recommend  that  the  bill  provide  that  in  developing  regulations  es- 
tablishing minimum  regulatory  requirements  and  licensing  standards,  tne  Commis- 
sion shall  confer  with,  and  allow  lor  active  participation  by,  representatives  of  In- 
dian tribes  and  appropriate  Indian  gaming  organizations.  We  also  recommend  that 
the  bill  provide  that  in  carrying  out  this  rulemaking  process,  the  Commission  shall 
follow  the  requirements  of  the  Negotiated  Rulemaking  Act  of  1990,  and  that  tribal 
participants  in  the  negotiation  process  include  tribal  representatives  from  all  geo- 
graphic regions. 

Question  5.  I  share  your  concern  that  there  be  continuity  in  the  transition  from 
the  present  National  Indian  Gaming  Commission  to  the  new  Conunission  under  S. 
487.  But  there  can  be  no  continuity  if  the  Administration  does  not  move  to  fill  the 
two  positions  on  the  Commission  that  have  expired.  We  have  waited  for  months  now 
for  the  Administration  to  forward  nominations  to  the  Senate  for  these  two  positions 
on  the  present  three-member  Commission.  We  are  told  sou  have  strong  candidates 
for  these  positions.  When  will  we  receive  these  nominations?. 

Answer  5.  On  August  21,  1995,  Mr.  Tom  Foley's  30  day  comment  period  was  com- 
pleted. Secretary  Babbitt  plans  to  swear  Mr.  Foley  in  as  a  commissioner  on  Septem- 
ber 7,  1995.  Jana  McKeag  is  still  a  commissioner  until  the  third  candidate  is  ap- 
pointed, completing  the  three  member  commission. 

Question  6.  Implicit  in  your  testimony  is  a  judgment  that  no  change  in  the  nego- 
tiation process  is  needed  if  the  courts  rule  that  tribes  may  sue  states  in  Federal 
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court  to  enforce  IGRA's  negotiation  requirements.  Has  the  Department  taken  any 
legal  position  on  this  issue?  If  not,  why  not? 

Answer  6.  The  Department  believes  that  IGRA  is  constitutional. 

Question  7.  In  its  testimony,  the  Justice  Department  defers  to  the  Interior  Depart- 
ment to  comment  on  the  compact  negotiation  provisions  in  S.  487.  Does  the  Interior 
Department  support  or  oppose  having  the  Interior  Secretary  conclude  a  compact  if 
a  State  and  a  Tribe  cannot  come  to  an  agreement. 

Answer  7.  The  Department  supports  the  general  approach  embodied  in  existing 
law — that  where  possible  a  compact  should  be  reached  under  section  2710(d)  (3)  (A)- 
(B).  We  note  that  under  IGRA  the  Secretary  must  promulgate  procedures  only  if  the 
state  refuses  to  sign  the  compact  recommended  by  the  mediator.  Thus,  if  the  "com- 
pacting process"  fails,  the  Secretary  has  the  obligation  under  existing  law  to  create 
a  framework  for  Indian  gaming  to  proceed.  We  believe,  however,  that  a  tribal-state 
compact  negotiation  process  provides  an  important  antecedent  to  this  obligation  of 
the  Secretary  by  giving  the  parties  an  opportunity  to  obtain  a  court  determination 
of  the  scope  of  gaming  that  is  subject  to  negotiation  before  mandatory  mediation 
commences.  Such  a  procedure  maximizes  the  possibility  of  consensual  agreement. 

One  change  we  would  recommend  is  that  the  mediator  be  permitted  to  rec- 
ommend a  proposed  "compact"  in  addition  to  choosing  between  two  proffered  alter- 
natives, as  he  is  now  required  to  do. 

Question  8.  Would  the  Department  support  legislation  that  would,  in  effect,  over- 
turn the  1987  Cabason  decision  of  the  U.S.  Supreme  Court? 

Answer  8.  The  Supreme  Court  affirmed  in  California  v.  Cabazon  Band  of  Mission 
Indians,  480  U.S.  202  (1987),  the  Federal  policy  supporting  Indian  self-determina- 
tion, and  the  doctrine  of  tribal  sovereignty.  This  Administration  supports  those  prin- 
ciples and  would  not  support  any  attempt  to  diminish  them. 

Question  9.  Would  the  Department  support  legislation  that  removed  existing  trib- 
al authority  to  conduct  Indian  gaming  under  the  Cabazon  decision  and  IGRA,  and 
hand  that  authority  over  to  the  states? 

Answer  9.  No.  Please  see  our  answer  to  question  8. 

Question  10.  In  the  1950's  Congress  tried  to  terminate  tribal  government  powers 
and  subject  Indian  land  and  activity  to  the  direct  and  complete  jurisdiction  of  the 
state  governments.  The  United  States  Supreme  Court  in  the  1987  Cabazon  decision 
recognized  that,  under  the  U.S.  Constitution,  tribal  governments  are  not  subject  to 
State  government  jurisdiction.  Would  the  Department  support  the  imposition  of 
state  law  on  all  Indian  gaming  op)erations,  allowing  a  State  unilaterally  to  ban  In- 
dian gaming,  curb  it,  or  set  its  terms  and  conditions  to  be  exactly  like  that  operated 
elsewhere  in  the  state? 

Answer  10.  No.  Please  see  our  answer  to  question  8. 

Question  11.  Would  the  Department  support  legislative  provisions  that  would 
overturn  Cabazon  and  exclude  any  Federal  regulatory  role  by  imposing  state  civil 
law  on  Indian  gaming  while  at  the  same  time  retaining  exclusive  Federal  criminal 
law  jurisdiction  over  Indian  gaming? 

Answer  11.  No.  Please  see  our  answer  to  question  8. 

Question  12.  Should  the  Federal  (jovemment  have  a  continuing  responsibility  for 
the  review  and  approval  of  management  contracts?  If  so,  is  this  responsibility  prop- 
erly vested  with  the  Commission  or  is  it  more  properly  a  responsibility  of  the  Sec- 
retary of  the  Interior? 

Answer  12.  Review  and  approval  of  management  contracting  are  undertaken  for 
two  reasons.  The  first  is  to  ensure  that  the  provisions  of  the  management  contract 
provide  adequate  protection  against  illegal  activity.  The  Administration  believes 
that  that  review  should  continue  and  that  that  review  is  properly  invested  in  the 
Commission. 

The  second  purpose  is  to  protect  tribes  against  overreaching  by  contractors.  If 
Congress  believes  that  such  review  is  necessary,  then  the  BIA  believes  that  it  is  in 
the  best  position  to  undertake  this  review  which  is  consistent  with  its  historical  role. 
Adequate  funding  from  Indian  gaming  tribes  would  have  to  be  received,  however, 
for  this  purpose. 


Prepared  Statement  of  Hon.  George  Miller,  U.S.  Representative  from 

California 

We  are  here  today  to  receive  testimony  on  S.  487,  which  would  amend  the  Indian 
Gaming  Regulatory  Act  of  1988.  I  want  to  thank  my  good  friends  Senators  John 
McCain  and  Daniel  Inouye  for  injecting  this  bill  into  the  gaming  debate.  I  know 
both  of  you  spent  countless  hours  researching,  discussing,  and  drafting  this  legisla- 
tion prior  to  its  introduction  and  I  applaud  your  efforts. 
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As  those  of  us  involved  with  Indian  law  know,  it  is  unique.  It  stands  on  three 
basic  pillars. 

First,  Indian  matters  are  strictly  a  Federal  function.  As  such,  Congress  has  ple- 
nary power  over  Indian  policy  as  it  has  since  the  days  of  treaties.  Second,  states 
have  always  been  excluded  from  the  FederalAribal  relationship  by  design.  From  this 
country's  early  history,  it  was  clear  that  Indian  tribes  and  states  were  going  to  be 
perpetually  in  conflict.  Third,  tribes  retain  all  sovereignty  not  expressly  taken  away 
by  Congress.  Tribes  were  to  control  the  small  parcels  of  land  left. 

IGRA  changed  this  some  when  its  enactment  forced  tribes  to  enter  into  compacts 
with  states  for  class  III  gaming.  This  was  the  first  time  Indian  tribes  were  required 
to  sit  down  with  states  and  agree  on  what  could  be  done  on  tribal  lands. 

Herein  lies  the  rub  and  some  problems  do  exist  but  by  and  large  tribal/state  com- 
pacts are  being  worked  out  to  the  benefit  of  all.  States  still  retain  the  ultimate  con- 
trol and  ability  to  outlaw  gaming  within  its  boarders. 

I  want  to  take  a  moment  to  mention  that  Marge  Anderson,  Chairperson  of  the 
Mille  Lacs  Band  of  Chippewa  from  Minnesota  brourfit  several  elementary  and  hi^ 
school  students  with  her  to  be  at  today's  hearing.  These  students  are  here  because 
IGRA  changed  their  lives  and  more  importantly  their  futures. 

Their  future  is  brighter  because  Indian  gaming  has  provided  the  tribe  with  reve- 
nues which  have  allowed  for  the  establishment  of  a  fund  to  be  used  for  higher  edu- 
cation. When  they  are  ready  for  college,  this  money  will  be  there.  Additionally,  the 
tribe  has  spent  almost  $7  million  in  gaming  revenues  on  the  construction  of  2  new 
K-12  schools.  These  students  have  more  than  a  passing  interest  in  any  action  our 
two  Committees  take. 

Mille  Lacs,  a  tribe  which  before  Indian  gaming  had  unemployment  rates  consist- 
ently well  over  50  percent  now  has  virtually  no  unemployment  and  provides  jobs 
for  many  no n -Indians. 

Seven  years  after  the  enactment  of  IGRA  tribe  after  tribe  can  point  to  state-of- 
the-art  health  care  clinics,  brand  new  education  facilities,  new  and  renovated  homes 
for  tribal  members,  road  repairs,  improved  sewers  and  sanitation  systems,  libraries, 
and  gymnasiums — all  built  from  gaming  revenues.  These  structures  now  stand 
where  7  years  ago  stood  nothing  but  unemployment  and  despair. 

Let  us  not  forget  just  how  devastating  life  was  on  so  many  reservations  before 
Indian  gaming.  Many  of  us  in  Washington  always  had  the  best  intentions  to  pro- 
mote economic  development  in  Indian  country  but  there  seemed  to  be  nothing  that 
would  bring  business  and  consumers  to  the  mostly  rural  reservations.  The  advent 
of  Indian  gaming  changed  all  that.  Gaming  has  provided  several  tribes  with  the  best 
prosf)ect  for  self  sufficiency  they've  had  in  over  100  years. 

In  Minnesota  alone,  casinos  have  created  some  10,350  direct  jobs  and  another 
22,000  indirect  jobs  in  business  which  support  the  casinos  such  as  non-Indian  ho- 
tels, restaurants,  and  service  stations. 

Make  no  mistake  this  is  what  Indian  gaming  is  about.  It's  about  jobs  on  reserva- 
tions and  off.  It's  about  pay  checks  and  lowered  welfare  costs.  Take  a  good  look  at 
the  faces  of  the  children  here  today.  Indian  gaming  has  provided  them  the  oppor- 
tunity to  reach  higher  and  go  further  with  their  lives  then  all  the  BIA  schools  put 
together  would  have  allowed.  Their  chances  of  growing  up  to  be  proud,  healthy,  well 
educated  tribal  members  contributing  to  the  workforce  of  this  country  has  been 
greatly  enhanced  because  of  gaming  revenues. 

These  are  the  gains  we  risk  by  changing  current  law.  We  must  be  deliberative 
and  sure  of  the  implications  if  we  vote  to  change  the  Act. 


Prepared  Statement  of  Gary  Jordan,  Council  Member,  on  behalf  of  Deborah 
DoxTATOR,  Chairwoman,  Oneida  Tribe,  Wisconsin 

On  behalf  of  Deborah  Doxtator,  Chairwoman  of  the  Oneida  Tribe  of  Indians  of 
Wisconsin,  Gary  Jordan  today  announced  the  Oneida's  support  of  S.  487,  the  Indian 
Gaming  Regulatory  Act  Amendments  Act  of  1995.  Jordan  is  a  Council  Member  of 
the  Oneida  Business  Committee  and  is  the  tribal  liaison  for  all  gaming  operations. 

"Although  Indian  gaming  has  been  a  tremendously  successful  tool  for  tribal  gov- 
ernments to  fund  education,  health  care,  housing,  new  roads,  and  dozens  of  other 
governmental  programs,  the  public  must  be  convinced  that  the  integrity  of  the 
games  is  protected."  Jordan  said.  "TJnlike  several  of  the  bills  which  have  been  intro- 
duced in  tne  House,  the  legislation  developed  by  Senators  McCain  and  Inouye  moves 
the  Indian  Gaming  Regulatory  Act  in  the  right  direction  without  threatening  cur- 
rent gaming  operations."  The  Oneida  Tribe  of  Indians  of  Wisconsin  is  a  sovereign 
government  located  near  Green  Bay,  Wisconsin.  Tribal  membership  is  comprised  of 
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approximately  12,000  enrolled  Oneidas.  The  Tribe  employs  approximately  3,500  em- 
ployees and  is  the  largest  employer  in  Northeastern  Wisconsin. 

"We  are  hopeful  that  Memoers  of  Congress  will  take  time  to  learn  about  the  gov- 
emment-to-govemment  relationship  tribal  governments  have  historically  had  with 
the  Federal  Government.  "  Jordan  said.  "Only  after  this  most  basic  concent  is  under- 
stood will  elected  officials  be  able  to  fully  understand  the  iniportance  ol  the  Indian 
Gaming  Regulatory  Act  and  our  ability  to  govern  our  own  affairs  on  Indian  lands." 

S.  487  seeks  to  establish  an  Advisory  Committee  on  Minimum  Regulatory  Re- 
quirements and  Licensing  Standards.  This  Committee  would  propose  new  minimum 
Federal  standards  for  the  conduct  of  background  investigations,  internal  control  of 
systems,  and  licensing  standards.  According  to  Jordan,  "This  bill  simply  places  into 
law  much  of  what  Oneida  and  many  other  tribal  governments  have  already  insti- 
tuted in  terms  of  internal  controls  and  detailed  background  investigations  of  all  key 
gaming  personnel.  In  every  instance,  our  practices  and  procedures  meet  or  exceed 
standaras  exercised  by  the  states  and  that  in  the  proposed  legislation."  The  Oneida 
have  been  actively  managing  their  own  gaming  operations  lor  over  19  years  and 
have  been  working  within  the  terms  of  their  class  III  compact  with  the  State  of  Wis- 
consin, as  provided  for  under  the  original  Indian  Gaming  Regulatory  Act,  since  De- 
cember 1991.  This  compact  is  in  effect  for  a  period  of  7  years  and  can  be  extended 
for  an  unlimited  number  of  7  year  terms. 

"I  can  hardly  imagine"  say's  Jordan  "what  level  of  opportunity  might  exist  for  our 
people  without  Indian  gaming.  There  have  been  many  success  stories  so  far,  but  our 
real  fight  is  for  our  brothers,  sisters,  and  the  next  seven  generations  of  Indian  peo- 
ple who  may  never  see  the  American  dream  of  a  good  education,  a  safe  house, 
steady  employment,  and  decent  basic  health  care.  These  are  the  things  Indian  gam- 
ing and  good  jobs  have  allowed  us  to  achieve." 

Beginning  from  a  shoe  box  full  of  bingo  cards,  the  Oneida  Bingo  &  Casino  oper- 
ation has  evolved  into  governmental  enterprise  offering  2,500  reel  slots  and  video 
poker  machines,  84  black-jack  tables,  and  a  800-seat  bingo  hall.  The  Oneida  also 
own  a  301-room  Radisson  Hotel  which  is  located  adjacent  to  the  Casino. 


Prepared  Statement  of  John  Engler,  Governor,  Michigan 

I  am  taking  this  opportunity  to  submit  my  thoughts  to  the  Committee  on  S.  487, 
the  "Indian  Gaming  Regulations  Act  Amendments  Act  of  1995"  (IGRAAA),  on  which 
I  understand  the  Conunittee  is  currently  holding  hearings.  Several  provisions  of  S. 
487  would,  if  p£issed,  have  a  seriously  detrimental  impact  upon  states  such  as 
Michigan  which  associate  with  tribes  on  gambling  issues. 

As  you  are  probably  aware,  Michigan  nas,  since  the  niid-1980's,  been  greatly  im- 
pacted by  the  Indian  Gaming  Regulatory  Act"  (IGRA)  procedures  applicable  to  both 
on-  and  off-reservation  Indian  casino  gambling.  Michigan  had,  until  September 
1994,  seven  federally  recognized  tribes,  each  of  which  operated  one  or  more  full- 
scale  casinos.  It  took  the  state  and  the  seven  tribes  approximately  5  years  to  nego- 
tiate a  compact,  with  most  of  those  5  years  comprised  of  litigation  over  what  was 
permissible  gambling  under  state  law  and  IGRA.  In  September,  1994  three  new 
tribes  received  Federal  recognition  through  acts  of  Congress.  Less  than  6  months 
later,  we  received  requests  for  compact  negotiations  from  all  three  tribes.  At  least 
one  other  Michigan  tribe  is  well  into  the  Bureau  of  Indian  Affairs  recognition  proc- 
ess. Needless  to  say,  on-reservation  casino  gambling  is  an  issue  which  Michigan  will 
continue  to  be  greatly  involved  with  in  the  coming  years. 

Over  the  past  year,  I  have  been  considering  the  exercise  of  my  veto  power  pro- 
vided by  section  20  of  IGRA.  Six  of  the  federally  recognized  tribes  have  presented 
proposals  to  operate  off-reservation  gambling  throu^out  the  state.  In  light  of  these 
proposals,  I  have  had  the  opportunity  to  meet  with  a  plethora  of  Michigan  residents 
(including  businesses)  who  Doth  oppose  and  support  olf-reservation  casino  gambling. 
The  process  has  been  long  and  arduous,  and  the  issue  has  spawned  much  con- 
troversy and  debate  throughout  Michigan.  However,  the  Governor's  ultimate  role  in 
the  process  is  one  which  has  allowed  the  residents,  who  are  actually  impacted  by 
a  decision,  to  have  direct  input  with  the  decisionmaker. 

In  light  of  Michigan's  history  with  IGRA  issues,  my  experience  tells  me  that  S. 
487  would  virtually  destroy  Michigan's  ability  to  preserve,  or  at  least  negotiate,  its 
vital  interests  concerning  casino  gambling.  Ol  most  concern  are  the  provisions  elimi- 
nating the  Governor's  veto  power  over  off-reservation  gambling  (section  19  of 
IGRAAA)  and  the  expedited  compact  approval  procedures  which  also  eliminate  the 
"good  faith"  defense  currently  afforded  a  state. 

As  my  recent  experiences  with  off-reservation  Indian  gambling  have  shown,  the 
ability  of  the  Governor  to  veto  or  approve  any  off-reservation  gambling  is  of  the  ut- 
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most  importance  to  the  residents  of  any  particular  state.  Who  better  than  the  Gov- 
ernor to  make  such  a  decision,  when  the  Governor:  (a)  is  accountable  to  the  people 
directly  affected  by  a  decision,  (b)  is  sworn  to  uphold  state  laws  and  public  policy, 
and  (c)  has  direct  contact  with,  and  accessibility  to,  residents  interested  in  the 
issue?  Certainly  the  decision  as  to  whether  gambling  should  take  place  within  a  par- 
ticular state  (or  stated  differently,  outside  of  reservation  boundaries),  should  not  be 
made  by  an  unelected.  Federal  official  who  has  a  statutorily  imposed  fiduciary  duty 
to  the  Indian  tribes.  I  strongly  urge  the  Committee  to  reinstate  the  Govemoi^s  veto 
power  in  S.  487  so  that  the  state's  sovereignty  may  be  preserved. 

Similar  concerns  are  raised  by  the  elimination  of  the  "good  faith"  defense  cur- 
rently afforded  a  state.  This  defense  protects  a  state's  ability  to  rely  upon  its  state 
laws,  or  any  other  legitimate  reason,  during  compact  negotiations.  If,  as  currently 
proposed,  a  state  were  to  lose  the  defense,  even  the  most  legitimate  state  interest 
would  be  left  unprotected  by  the  decision  of  an  unelected  Federal  official  who,  I 
must  again  point  out,  is  a  fiduciary  for  the  tribe.  Under  the  current  provisions  of 
S.  487,  states  would  be  stripped  of  virtually  any  bargaining  power,  a  result  which 
smacks  of  inequity  and  a  disregard  for  states'  rights. 

Other  provisions  of  S.  487  should  be  reconsidered  by  the  Committee  and  elimi- 
nated from  the  bill.  For  instance,  the  expedited  procedure  for  a  tribe  to  submit  a 
compact  for  approval  by  the  Secretary  of  the  Interior  allows  a  tribe  to  sit  back  and 
ride  out  negotiations  confident  in  the  knowledge  that,  with  the  mere  expiration  of 
a  set  number  of  days,  it  can  submit  its  unabridged  compact  to  its  own  trustee  for 
approval  (even  without  the  need  for  taking  action,  by  virtue  of  section  12).  Another 
concern  is  S.  487's  provision  whereby  any  gambling  activities  currently  a  part  of  a 
compact  are  "grandfathered"  into  state  law.  Continuance  of  this  provision  will  guar- 
antee that  the  will  of  the  people  to  change  their  state  laws,  especially  on  the  volatile 
issue  of  casino  gambling,  will  be  forever  foreclosed. 

I  do  not,  however,  want  to  leave  the  Committee  with  only  my  complaints.  Instead, 
I  would  like  to  offer  my  thou^ts  on  how  S.  487  can  become  a  document  with  which 
both  the  states  and  tribes  can  live.  H.R.  1512,  the  Tair  Indian  Gaming  Act"  (FIGA) 
sponsored  by  Representatives  Solomon  and  Torricelli,  has  several  components  which 
adequately  address  the  concerns  which  I  have  raised.  Under  H.R.  1512,  states  are 
still  afforded  the  "good  faith"  defense,  while  the  burden  of  proving  that  the  state 
did  not  act  in  good  faith  is  placed  on  the  party  making  the  allegation — the  tribe. 
Such  a  burden  of  proof  is  not  only  fair  and  reasonable,  but  is  also  consistent  with 
the  majority  of  Federal  laws,  including  discrimination  laws  (which  places  the  burden 
of  disproving  a  legitimate  business  reason  on  the  employee).  The  House  bill  also  pre- 
serves the  state's  right  to  approve  any  off-reservation  gambling,  as  well  as  the  sanc- 
tity of  state  criminal  laws,  by  ensuring  that  there  be  no  legal  obligation  for  a  state 
to  allow  forms  of  gambling  in  tribal  casinos  which  are  not  engaged  in  by  other  state 
residents. 

I  believe  these  and  other  components  of  H.R.  1512  should  be  seriously  reviewed 
and  considered  by  the  committee.  The  concerns  I  and  other  governors  have  raised, 
which  are  similar  to  those  expressed  by  the  National  Governors'  Association  and  the 
Conference  of  Western  Attorneys'  General,  can  be  satisfactorily  addressed  through 
further  negotiation.  Michigan  hopes  to  play  a  role  in  these  negotiations,  and  wel- 
comes an  opportunity  to  do  so  with  the  committee. 

Thank  you  for  your  time  and  attention  to  this  matter. 


Prepared  Statement  of  Joseph  Goodthunder,  Chairman,  Lower  Sioux  Indian 

Community,  Minnesota 

On  behalf  of  the  people  of  the  Lower  Sioux  Community  in  Minnesota  (hereinafter 
"Community"),  let  me  take  this  opportunity  to  thank  Chairman  McCain  and  Vice 
Chairman  Inouve  for  accepting  our  testimony  offered  in  response  to  the  various  bills 

Sending  in  both  the  House  and  the  Senate  seeking  to  amend  the  Indian  Gaming 
egulatory  Act  of  1988  (IGRA). 

At  the  outset  we  do  wish  to  respectfully  state  our  objection  to  the  limited  time 
provided  for  the  hearing.  This  time  limitation  effectively  eliminates  our  opportunity 
to  engage  in  a  government  to  government  dialog  with  the  Committee.  We  urge  the 
scheduling  of  field  hearings  to  provide  an  opportunity  for  this  dialog. 

The  Ijower  Sioux  Community  in  Minnesota  is  a  federally  recognized  tribe  with 
gaming  facilities  on  tribal  trust  lands  in  Morton,  MN.  These  facilities  offer  both 
Class  11  and  Class  III  gaming  to  the  public.  The  Class  III  gaming  is  conducted  in 
accordance  with  the  terms  of  a  tribal-state  compact  with  the  State  of  Minnesota; 
and  both  Class  II  and  Class  III  gaming  is  conducted  in  accordance  with  a  tribal 
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gaming  ordinance,  which  haa  been  approved  by  the  National  Indian  Gaming  Com- 
mission. 

The  Community  has  effectively  regulated  gaming  within  its  jurisdiction  for  a  pe- 
riod in  excess  often  (10)  years.  Over  those  years  the  Community  has  gained  invalu- 
able experience. 

The  revenue  generated  by  gaming  on  the  Lower  Sioux  reservation  has  created  the 
greatest  single  opportunity  for  the  development  of  revenues  to  support  activities  of 
the  tribal  government. 

Aside  from  the  employment  the  actual  operation  generates,  the  revenues  have 
been  utilized  to  implement  an  ag^ssive  plan  to  develop  tribal  infrastructure.  This 
means  that  housing,  medical/social  services,  education,  sewer  and  water,  law  en- 
forcement, judicial  systems  and  facilities  to  house  all  of  these  are  either  being  built 
at  this  time  or  there  are  plans  to  build  and  strengthen  in  the  future. 

The  employment  picture  is  the  one  that  has  bestowed  many,  many  associate  bene- 
fits to  both  tribal  members  and  our  neighbors  in  the  surrounding  communities.  The 
direct  impact  is  characterized  by  fourteen  hundred  (1400)  jobs  created  by  the  oper- 
ation of  gaming  and  one  hundred  (100)  jobs  created  in  government  to  support  the 
regulatory  function. 

There  is  also  an  indirect  impact  that  is  very,  very  valuable  and  that  is  the  new 
found  pride  of  tribal  members  gainfully  employed  on  the  reservation.  This  has  re- 
sulted in  a  strengthening  of  the  family  and  extended  families  of  Indian  people.  It 
has  also  renewed  interest  of  tribal  members  in  language,  culture  and  religious  ac- 
tivities of  tribal  members.  It  is  dismantling  the  barriers  between  Indians  and  non- 
Indians  individually  and  as  communities.  There  is  a  sense  of  mutual  respect  never 
before  seen  in  our  communities. 

All  of  this  is  a  result  of  gaming.  It  is  valuable  and  should  be  protected. 

The  following  bills  that  impact  Indian  gaming  have  been  introduced  in  the  House: 
H.R.  140,  H.R.  1364,  H.R.  1512,  H.R.  462,  H.R.  497,  H.R.  1578. 

The  bills  above  purport  to  amend  the  existing  Indian  Gaming  Regulatory  Act 
(IGRA). 

The  bills  in  the  first  set  seek  to  amend  IGRA  in  such  a  manner  as  to  restrict  or 
eliminate  tribal  gaming  opportunities  by  imposing  state  regulatory  frameworks 
upon  the  tribes.  It  is  our  unequivocal  position  that  these  proposed  amendments  will 
eliminate  Indian  gaming  as  we  know  it  today  and  we  therefore  strenuously  oppose 
the  adoption  of  any  of  these  bills  in  part  or  in  whole. 

The  second  set  of  bills  are  study  bUls,  which  upon  introduction  totally 
mischaracterized  the  status  of  Indian  gaming.  The  bills  themselves  are  devoid  of 
recognition  of  tribes  as  sovereign  governments  and  the  historical  Federal/tribal  rela- 
tionship. In  fact,  the  bills  seek  to  study  the  overall  impacts  of  gaming  nationally 
and  do  not  include  representatives  of  tribal  governments  in  the  creation  of  the  body 
to  develop  the  study. 

Indian  gaming  is  a  highly  regulated  and  geographically  isolated  component  part 
of  the  gaming  industry.  Over  the  years,  the  efforts  of  law  enforcement  and  the 
growth  of  the  legal  side  of  the  industry  has  eaten  away  the  market  share  of  the  ille- 
gal component.  If  the  representatives  wish  to  study  something  it  should  be  the  ille- 
gal industry. 

It  is  our  position  that  the  study  proposals  are  ill  conceived,  unnecessary  and  come 
at  a  time  when  Congress  should  be  most  concerned  about  budget  cutting,  not  spend- 
ing! We  therefore  respectfully  oppose  the  adoption  of  these  bills. 

The  third  set  of  one  is  the  bill  proposing  to  amend  the  IGRA  in  such  a  manner 
to  broaden  the  opportunities  afforded  tribes.  At  this  time  our  analysis  is  not  com- 
plete. We  hope  to  provide  additional  testimony  at  the  future  hearings  when  sched- 
uled. However,  we  do  support  the  concept  of  strengthening  and  broadening  the  op- 
portunities. 

Please  accept  our  gratitude  for  the  efForts  of  both  Senator  Inouye  and  McCain  for 
your  unflinching  support  of  tribal  efforts  to  protect  gaming  on  Indian  reservations. 
In  addressing  S.  487,  we  wish  at  the  outset  to  acknowledge  the  difiiculties  in  the 
attempt  to  respond  to  all  the  varied  interests  in  the  area.  We  respectfully  submit 
the  following  comments  in  the  spirit  of  viewing  S.  487  as  a  step  in  the  right  direc- 
tion: 

1.  Scope  of  Gaming.  We  fully  support  the  exclusion  of  the  scope  of  gaming  issue 
from  the  legislation.  The  existing  law  created  the  very  mechanism  to  determine  this 
issue.  There  are  well  over  100  compacts  that  are  proof  that  this  mechanism  works. 
This  mechanism  is  what  the  states  negotiated  in  1988.  The  states  should  not  be  re- 
warded for  walking  away  from  this  compromise.  The  proven  and  successful  way  to 
achieve  a  definition  of  the  scope  of  gaming  is  to  NEGOTIATC. 

2.  Tribal  Regulatory  Authority.  A  fundamental  concept  that  is  absolutely  nec- 
essary to  protect  in  any  amendments  to  the  IGRA  is  that  the  local  tribal  regulatory 
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responsibilities  must  be  recognized  and  they  must  unambiguously  state  that  the 
tribal  authority  is  the  first-line  primary  authority.  The  role  of  the  state,  if  any,  has 
been  defined  in  the  tribal/state  compacts  as  it  pertains  to  Class  III  and  should  also 
be  recognized.  The  proposed  legislation  in  the  congressional  finding  attacks  this  con- 
cept by  amending  tne  language  of  existing  laws  which  state  that  the  tribes  have  the 
"exclusive  right  to  regulate  gaming  activity  on  Indian  lands.  .  .  ",  and  replaces  it 
with  language  that  diminishes  and  appears  to  split  the  authority  between  the  tribes 
and  the  Federal  Government.  See  Section  2(4).  This  is  an  unacceptable  diminish- 
ment  of  primary  tribal  regulatory  authority.  It  is  our  view  that  the  Federal  Govern- 
ment's proper  role  is  to  provide  technical  assistance,  supportive  law  enforcement  ef- 
forts to  tribes  enforcing  tribal  law  and  in  an  advisory  capacity  to  assist  in  develop- 
ing strategies  to  protect  the  integrity  of  the  games.  We  propose  the  following  lan- 
guage: 

"(4)  Indian  tribes  have  the  right  to  regulate  the  operation  of  gaming  activities  on 
Indian  lands  and  the  primary  responsibility  for  regulation  of  gaming  activities  on 
Indian  lands  if  such  gaming  activities  are: 

(A)  not  specifically  prohibited  by  Federal  law;  and 

(B)  conducted  in  a  state  that  as  a  matter  of  public  policy  permits  such  gaming 
activities, 

Congress  and  the  tribes  have  the  authority  to  regulate  the  privilege  of  doing  busi- 
ness with  Indian  tribes  in  Indian  country  through  the  creation  of  minimum  licens- 
ing standards  which  are  enforced  by  the  tribe  though  tribal  law." 

It  is  our  strong  belief  that  this  language  is  more  consistent  with  the  findings  pro- 
moting strong  tribal  government.  The  best  results  will  emerge  from  allowing  the 
local  governments  to  govern. 

3.  Federal  Minimum  Standards.  First,  we  must  respectfully  take  issue  with  re- 
gard to  the  introductory  statement  of  Senator  McCain  which  suggests  that  the 
premise  justifying  the  need  for  Federal  minimum  standards  arises  from  a  concern 
that  a  "void"  exists  in  the  current  tribal  regulatory  efibrts  and  that  is  "void"  will 
"become  more  and  more  attractive  to  criminal  elements.  .  .".  This  premise  does  not 
accurately  portray  the  status  of  tribal  regulatory  efforts  and  capabilities  in  Min- 
nesota. We  in  Minnesota  have  dedicated  tremendous  resources  to  protecting  the  in- 
tegrity of  our  gaming.  We  have  sophisticated  state-of-the-art  internal  control  sys- 
tems, surveillance  and  security  systems  and  have  developed  formal  and  informal  en- 
forcement networks  between  the  tribes,  state,  local  tmd  Federal  enforcement  agen- 
cies for  the  exchange  of  intelligence.  It  is  very  unfortunate  that  some  reference  to 
these  facts  were  ignored  by  the  statement.  It  may  very  well  be  that  there  are  tribes 
who  are  at  various  levels  of  developing  such  standards  and  capabilities  and  that  this 
fact  presents  a  danger,  but  we  feel  strongly  that  our  industry  is  too  often  painted 
with  a  negative  broad  brush  when  it  comes  to  the  issue  of  integrity  of  our  games. 

We  do  support  the  concept  of  creating  Federal  minimum  standards  with  the  condi- 
tion that  the  standards  be  flexible  in  their  scope  of  application,  that  the  standards 
not  create  expensive  Federal  mandates,  that  the  standards  are  implemented  and  en- 
forced at  the  local  level  with  primary  enforcement  responsibility  left  to  the  tribes, 
and  that  the  standards  be  developed  with  tribal  input  with  the  fundamental  role 
of  the  Federal  Government  being  advisory  in  nature  with  capability  to  ascertain  and 
provide  technical  assistance  to  tribes  not  in  compliance  with  the  standards. 

We  respectfully  urge  the  following: 

3.1.  Composition  of  the  advisory  committee  include  a  majority  of  tribal  representa- 
tives; 

3.2.  Enforcement  of  minimum  standards  remain  with  tribal  authorities  or  as  pro- 
vided in  a  duly  approved  tribal/state  compact. 

4.  Federal  Licensing.  The  proposed  legislation  carries  forward  from  S.  2230  the 
requirement  that  Federal  licensing  is  required  of  five  classes  of  persons  or  entities 
relating  to  the  tribes  gaming  enterprise.  These  are  all  found  in  Section  10  of  the 
proposed  legislation. 

This  section  fails  to  state  who  has  the  authority  to  issue  the  licenses. 

This  section  im(X)ses  a  contract  approval  process  that  if  not  implemented  exclu- 
sively by  the  tribe,  lays  the  potential  foundation  for  implementation  by  the  Federal 
agency  who  currently  has  an  unambiguous  record  of  non-performance  in  an  area 
they  currently  have  responsibility  over.  We  object  strenuously  to  concurring  with  a 
formula  for  disaster.  Today,  tribes  are  not  enjoying  the  full  benefits  of  the  IGRA  be- 
cause the  National  Indian  Gaming  Commission  (NIGC)  has  totally  failed  in  its  time- 
ly review  of  rtianagement  contracts.  It  now  takes  in  excess  of  14  months  for  this 
agency  to  complete  its  only  existing  responsibility. 

For  us  to  agree  that  the  NIGC  or  any  other  Federal  agency  located  in  Washing- 
ton, D.C.  should  have  this  responsibility  will  diminish  tribal  regulatory  authority 
and  bring  the  industry  to  a  grinding  halt.  It  is  not  in  our  interest  to  insert  into  our 


165 

current  efTective  process  the  potential  for  inside  the  belt  line  grid  lock  of  our  enter- 
prises. 

We  oppose  this  obvious  attempt  to  build  another  bloated  inefficient  and  destruc- 
tive federal  agency.  In  today's  Washington  environment  we  see  skeletons  created  by 
Federal  regulatory  mechanisms  that  have  drained  the  life  blood  from  many  indus- 
tries. As  this  trend  is  reversing  for  those  industries,  banks,  the  FCC  and  others  why 
must  it  march  forward  against  tribal  gaming. 

Self-Regulation.  The  existing  law  provides  for  the  tribes  to  be  provided  the  oppor- 
tunity for  self-regulation  of  its  gaming  activities.  The  law  was  passed  in  1988.  Why 
do  we  not  have  regulations  proposed,  adopted,  and  implemented?  There  currently 
exist  many,  many  tribes  who  have  superior  records  of  self-regulation.  The  proposal 
in  S.  2230  eliminated  this  provision.  The  proposal  in  S.  487  maintains  the  provision 
but  is  inadequate.  The  proposed  certification  for  self-regulation  found  in  Section 
10(c)  of  S.  487  needs  to  be  less  subjective.  The  vague  language  in  this  section  clearly 
undermines  the  right  of  tribes  to  regulate  these  activities  in  contravention  to  the 
Act's  purpose  of  promoting  strong  tribal  government.  There  should  be  an  objective 
set  of  requirements  that  are  clearly  defined,  there  should  be  time  certain  dates  and 
opportunities  for  tribes  to  pursue  a  course  of  due  process  that  would  be  consistent 
with  promoting  strong  tribal  government. 

6.  Annual  Fees.  The  proposed  fees  are  excessive.  A  fee  structure  should  be  created 
that  would  take  into  consideration  the  size  of  the  facility  and  credits  the  tribe  with 
deductions  for  the  debt  incurred  to  develop  the  enterprise. 

As  previously  stated  in  reference  to  the  House  study  bills,  we  have  no  assurances 
of  tribal  representation  on  the  Commission  which  this  proposed  bill  would  establish 
to  study  gambling. 

We  oppose  this  legislation  as  premature  and  inadequate  without  tribal  represen- 
tation. 

As  always,  we  wish  to  restate  our  position  that  the  existing  law  should  not  be 
amended.  However,  should  Congress  find  it  necessary  to  amend  the  IGRA,  we  hope 
all  of  our  comments  will  be  adhered  to  in  developing  the  final  legislation.  We  re- 
spectfully reserve  the  right  to  oppose  the  final  version  of  the  proposed  amendments. 
We  also  urge  the  Senate  to  hola  additional  hearings  to  afford  tribal  leaders  their 
right  to  participate. 


Prepared  Statement  of  Ray  Halbritter,  Nation  Representative,  Oneida 
Indian  Nation,  New  York 

This  written  statement  addresses  current  legislation  proposed  to  amend  the  In- 
dian Gaming  Regulatory  Act  ("IGRA"),  S.  487.  I  realize  that  a  written  statement  is 
no  substitute  for  appearing  before  the  Committee  on  an  issue  of  this  importance  to 
my  people  and  to  otner  Indian  Nations  and  Tribes.  However,  the  Committee  chose 
to  exclude  any  representative  of  an  Indian  Nation  or  tribe  from  speaking  at  the 
hearing  on  S.  487  to  be  held  today.  I  and  some  50  other  Tribal  leaders  requested 
the  opportunity  to  appear  today.  All  of  our  requests  were  denied.  It  is  our  gaming 
that  is  at  stake;  the  Committee  should  hear  directly  from  Indian  Nations  and 
Tribes. 

I  will  tell  you  that,  for  the  Oneida  Indian  Nation,  IGRA  woriis.  I  will  also  tell  you 
that  enactment  of  S.  487  would  be  a  disaster  for  three  basic  reasons. 

First,  these  proposed  amendments  would  close  all  Indian-run  Bingo  Halls  for  an 
indefinite  period  of  time. 

Second,  the  amendments  make  the  unprecedented  proposal  to  force  the  govern- 
ments of  sovereign  Indian  Nations  to  be  investigated  and  approved  to  obtain  li- 
censes to  game. 

Third,  the  proposed  amendments  would  permit  anti-Indian  gaming  special  inter- 
ests to  write  the  regulations  for  Indian  gaming  and  to  write  them  in  secret. 

S.  487  has  other  serious  problems,  but  they  pale  by  comparison  to  these  three  fun- 
damental flaws. 
I.  IGRA  is  Working. 

IGRA  is  working.  IGRA  is  a  regulatory  scheme  that  preserves  the  right  of  Indian 
Nations  and  Tribes  to  game  while  taking  into  account  the  interests  of  State,  Fed- 
eral, and  Local  governments.  It  provides  for  close  Federal  regulation  of  bingo  and 
bingo-type  gaming  and  for  ti^t  State  regulation  of  casino  gaming.  States  have 
taken  mil  advantage  of  their  right  under  IGRA  to  closely  regulate  casino  gaming, 
often  using  regulatory  models  developed  by  New  Jersey  or  Nevada. 

The  Nation's  Turning  Stone  Casino  is  subject  to  a  comprehensive  gaming  compact 
negotiated  and  entered  with  the  State  of  New  York  and  approved  by  the  Secretary 
of  the  Interior  pursuant  to  IGRA.  The  41  page  compact  has  some  2(X)  pages  of  de- 
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tailed  appendices  of  game  rules,  standards  of  operation  and  management,  account- 
ing requirements,  and  procedures  to  reimburse  the  State  its  regulatory  costs.  Under 
the  compact,  the  State  and  the  Nation  jointly  regulate  gaming  at  the  casino  and  are 
a  constant  presence  there.  Everyone  is  satisfied  that  the  regulatory  system  provided 
by  the  Oneida  compact  assures  the  Nation  and  its  patrons  protection  and  close  over- 
sight of  gaming  activities. 

The  Nation's  Bingo  Hall  has  been  in  continuous  operations  since  1989.  The  Na- 
tional Indian  Gaming  Commission  ("NIGC")  has  approved  the  Nation's  Gaming  Or- 
dinance, which  provides  for  stringent  regulation  of  bingo  and  other  Nation  gaming 
in  accordance  with  IGRA's  standards.  The  NIGC  has  concurrent  regulatory  author- 
ity over  the  Nation's  Bingo  Hall  and  it  has  promulgated  extensive  regulations  to  im- 
plement that  regulatory  authority. 

Gaming  has  given  a  once  proud  but  recently  impoverished  Oneida  Nation  prom- 
ise. The  Nation  has  used  proceeds  from  its  Bingo  Hall  and  Turning  Stone  Casino 
this  past  year  to  complete  thirty  new  homes  for  Nation  members,  all  of  which  are 
now  occupied.  Thanks  to  gaming  revenue  the  Nation  has  been  able  to  repossess  over 
3,000  acres  of  its  ancestral  homeland;  of  this  amount,  over  2,000  acres  has  been  re- 
acquired within  the  past  year.  Gaming  has  allowed  the  Nation  in  the  last  few  years 
to  rebuild  its  Longhouse  and  Cookhouse,  to  repatriate  cultural  antiquities  and 
human  remains  of  our  forefathers,  to  ofien  a  Cultural  Center  to  display  those  antiq- 
uities and  to  teach  our  native  language  and  traditions,  and  to  arrange  proper  burial 
for  our  forefathers.  Gaming  has  also  permitted  us  to  open  an  Oneida  Nation  Health 
Center,  to  pave  roads,  to  improve  sanitation,  to  construct  a  gymnasium  and  athletic 
center  for  our  youth,  to  begin  construction  of  a  Children  and  Elder's  Center,  and 
to  otherwise  provide  food,  education,  shelter  and  progress  for  our  people. 

With  gaming  proceeds  we  are  planning  for  the  seventh  generation  to  come.  Just 
this  past  April  we  proudly  opened  the  Oneida  Indian  Nation  Textile  Printing  Com- 
pany. Last  summer  the  Nation  opened  a  175  site  recreational  vehicle  park.  The  Na- 
tion also  has  re-invested  gaming  proceeds  to  build  a  hotel  next  to  Turning  Stone 
Casino  and  to  engage  in  agriculture.  New  non-gaming  businesses  will  eventually 
help  produce  long-term  economic  security  for  the  Nation.  For  now,  these  and  other 
new  Nation  businesses  depend  on  gaming  revenue  for  support. 

All  of  this  social  and  business  progress  could  be  ruined  for  the  Oneida  Nation  and 
other  Indian  Tribes  were  this  legislation,  S.  487,  to  become  law. 

II.  S.  487  Would  Stop  Gaming  in  Indian  Bingo  Halls. 

S.  487  upon  its  enactment  would  stop  op)eration  of  Bingo  Halls  on  Indian  land. 
Under  Section  11(b)(2)  of  the  bill,  bingo  is  illegal  unless  the  bingo  operation  meets 
or  exceeds  minimum  Federal  standards  for  Indian  gaming  and  unless  all  required 
licenses  and  approvals  for  the  bingo  operation  have  been  obtained  in  accordance 
with  the  new  IGRA. 

Section  10(a)  of  the  bill  requires  many  new  licenses.  Each  and  every  gaming  relat- 
ed-contractor and  gaming  service  industry  connected  to  an  Indian-run  Bingo  Hall, 
and  any  person  who  has  material  control,  either  directly  or  indirectly,  over  a  li- 
censed gaming  operation  (which  would  include  the  Tribal  government),  must  be  li- 
censed in  addition  to  those  persons  now  required  to  be  licensed  under  IGRA.  The 
bill  offers  no  grace  period  during  which  existing  Bingo  Halls  may  continue  to  oper- 
ate while  all  of  these  new  licenses  are  secured. 

Section  13  requires  the  new  Federal  Commission  to  approve  all  gaming-related 
contracts  not  licensed  by  an  Indian  Tribe  consistent  with  the  minimum  Federal 
standards  set  by  the  Commission.  Gaming  related  contracts  are  defined  to  include 
any  contract  over  $50,000  regarding  any  gaming  goods,  services  or  financing.  The 
Commission  is  allowed  at  least  90  days  to  approve  or  disapprove  such  a  contract. 
Again,  there  is  no  transition  period  during  which  time  approvals  could  be  secured 
for  these  gaming-related  contracts  while  existing  Bingo  Halls  continue  to  operate. 

Moreover,  the  minimum  Federal  standards  required  by  the  S.  487  are  to  be  deter- 
mined by  the  Commission.  At  best,  the  Commission  would  not  be  in  a  position  to 
issue  those  standards  for  at  least  a  year.  An  advisory  committee  would  have  6 
months  to  select  the  standards  that  it  would  submit  to  the  Commission;  then  the 
Commission  would  hold  public  hearings  on  them  sometime  thereafter.  F'ollowing 
these  hearings  of  uncertain  duration,  tne  Commission  would  still  have  to  promul- 
gate regulations  establishing  minimum  Federal  standards.  If  the  experience  of  the 
National  Indian  Gaming  Conamission  is  an  accurate  guide,  the  issuance  of  these 
standards  would  take  more  than  4  years. 

Once  the  Bingo  Halls  close,  leaving  unhappy  employees,  vendors,  and  others  to 
whom  the  Indian  Nations  are  indebted,  it  will  be  virtually  impossible  to  begin  gam- 
ing again.  It  is  not  realistic  to  expect  that  any  estabUshed  company  in  the  United 
States  would  survive  if  it  were  shut  down  for  3  months,  6  months,  1  year,  4  years, 


167 

or  longer.  It  will  lose  customers,  employees,  financing,  and  good  will,  at  the  mini- 
mum. 

The  amendments  now  proposed  would  cause  irreparable  harm  to  the  Nation  and 
to  its  progress.  They  would  jeopardize  the  Nation's  ability  to  provide  for  its  people. 
They  would  ruin  governmental  and  business  relationships  that  the  Nation  has  de- 
veloped. They  could  throw  thousands  of  people  out  of  work;  not  just  those  who  work 
for  the  Nation's  Bingo  Hall  but  also  those  who  work  for  businesses  that  are  sup- 
ported by  the  Nation's  gaming  operations,  construction  projects,  and  economic  ex- 
pansion. The  amendments  could  take  from  the  Nation  aU  that  it  has  accomplished 
since  Congress  enacted  IGRA  in  1988. 

III.  S.  487  Would  Require  Federal  Background  Investigations  of  Tribes. 

Section  10  of  S.  487  would  permit  the  Commission  to  conduct  background  inves- 
tigations of  Indian  Nations  and  Tribes  seeking  to  obtain  Federal  licenses  for  their 
f;aming  operations.  Tribes  would  have  to  submit  to  "investigation"  of,  and  "non-pub- 
ic hearings"  about,  their  "qualifications"  to  game.  Furthermore,  Tribes  could  be 
made  to  post  bonds  "for  the  faithful  performance  of  all  recpiirements  imposed  by  this 
Act  (including  regulations  promulgated  under  this  Act.)"  These  demeaning  and  un- 
warranted investigations  and  hearings  could  go  on  forever  because  the  biU  imposes 
no  time  limits.  If  they  ever  concluded;  the  bill  specifically  provides  for  secret  Hear- 
ings to  be  reopened  at  anytime.  The  bill  does  not  require  the  Commission  to  provide 
Tribes  under  investigation  with  access  to  all  of  its  records  about  them.  These  secret 
hearings  could  lead  to  denial  or  revocation  of  licenses  to  an  Indian  Nation  or  Tribe 
without  it  even  knowing  exactly  what  had  occurred. 

With  all  due  respect,  this  process  does  not  respect  the  sovereignty  of  Indian  Na- 
tions and  Tribes,  but  instead  impugns  their  integrity  and  invites  meddling  and  mis- 
chief into  Tribal  affairs.  And  the  waiver  of  licensing  fees  where  the  applicant  is  a 
"governing  body  of  an  Indian  tribe"  is  no  palliative  for  this  unprecedented  invasion 
o?  Tribal  sovereignty. 

The  Oneida  Nation  owns  and  operates  its  gaming  operations.  Turning  Stone  Ca- 
sino and  the  Bingo  Hall  have  no  legal  identity  apart  from  the  Nation.  Thus,  it  is 
my  sovereign  Nation's  government  that  would  apply  to  the  Commission  for  a  gam- 
ing operation  license  and  it  is  my  sovereign  Nation  s  government  that  would  be  in- 
vestigated, subjected  to  non-public  hearings  on  its  "qualifications"  to  engage  in  gam- 
ing, and  required  to  post  a  bond  to  secure  its  compliance  with  Federal  law. 

In  addition  to  the  obviously  objectionable  subjugation  of  Tribal  governments  to 
Federal  license  and  bonds,  the  financing  required  to  post  bond  creates  another  mon- 
umental barrier  to  gaming.  S.  487  reouires  bonds  to  be  paid  in  cash  or  negotiable 
securities,  by  a  surety  bond  guaranteed  b^  a  "satisfactory  guarantor,"  or  by  an  irrev- 
ocable letter  of  credit  issued  by  a  banking  institution  "acceptable  to  the  Commis- 
sion." But  obtaining  financing  of  any  sort  nas  always  been  and  continues  to  be  ex- 
tremely difficult  for  Indian  Nations  and  Tribes. 

There  is  simply  no  justification  for  these  bonds,  and  the  licensing  fees  imposed 
uf»n  all  applicants  other  than  Tribal  governments,  except  to  fund  this  new  Federal 
bureaucracy.  S.  487  provides  that  the  Commission  shall  establish  the  amount  of 
bonds  and  that  the  principal  obtained  from  bonds  "shall  be  placed  without  restric- 
tion at  the  disposal  of  the  Commission."  S.  487  also  encourages  the  Commission  to 
take  some  $25  million  in  gaming  revenues  away  from  Indian  Nations  and  Tribes 
in  so  called  assessments.  S.  487  provides  for  bonds  and  licensing  fees  from  each  key 
employee  of  each  Indian  gaming  operation,  each  management  or  gaming-related 
contractor,  each  gaming  service  industry,  and  each  person  who  has  material  control, 
either  directly  or  indirectly,  over  a  licensed  gaming  operation,  in  the  event  that  the 
Commission  should  take  control  of  an  Indian  gaming  operation  (which  this  bill 
would  allow  the  Commission  to  do).  S.  487  does  not  promote  the  economic  develop- 
ment of  Indian  Nations  and  Tribes  but  instead  endows  the  Commission. 

IV.  S.  487  Would  Create  a  Secret  Non-Indian  Dominated  Committee  to  Set  Indian 
Gaming  Standards. 

We  do  not  regard  Federal  minimum  standards  as  any  more  necessary  to  Indian 
gaming  than  to  gaming  by  States  or  private  casinos.  States  are  as  capable  of  assur- 
ing minimum  standards  for  Indian  gaming  appropriate  for  local  circumstances,  as 
States  are  in  creating  minimum  standards  for  their  own  or  private  casinos.  Beyond 
that,  the  fundamental  problem  with  this  legislation  is  that  Congress  would  not  es- 
tablish Federal  minimum  standards  but  would  instead  leave  the  selection  of  those 
standards  to  a  closed  committee  dominated  by  and  vulnerable  to  anti-Indian  gaming 
interests. 

The  bill  creates  an  advisory  committee  called  the  "Advisory  Committee  on  Mini- 
mum Regulatoiy  Requirements  and  Licensing  Standards"  ("Committee").  Four  of 
the  seven  members  of  this  Committee  must  represent  State  and  Federal  Govern- 
ments, while  only  three  could  be  members  of  Indian  Nations  and  Tribes.  Thus,  the 
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non-Indian  Committee  members  would  control  the  selection  of  all  Federal  standards 
for  Indian  gaming. 

What  is  worse,  this  Committee  dominated  by  non-Indian  representatives  would 
select  Federal  standards  in  total  secrecy.  The  bill  exempts  the  Committee  from  the 
Federal  Advisoiy  Committee  Act,  which  requires  the  membership  of  a  committee  ad- 
vising a  Federal  agency  to  be  balanced  in  points  of  view  represented;  to  avoid  undue 
influence  from  special  interests;  and  to  provide  public  access  to  advisory  committee 
records  and  meetings.  Many  people  would  be  alarmed  about  such  protection  of  spe- 
cial interest  in  matters  concerning  casinos  and  gaming. 

Donald  Trump,  the  Nevada  Resorts  Association,  and  other  anti-Indian  gaming 
special  interests  groups  could  therefore  lobby  the  Committee  and  influence  the  selec- 
tion of  Federal  "minimum"  standards  without  restraint  or  attribution.  Indeed,  anti- 
Indian  gaming  interests  could  provide  the  Committee  with  the  very  standards  that 
the  Committee  selects  and  Indian  Nations  and  Tribes  would  be  at  a  loss  to  avoid 
it. 

If  Congress  insists  upon  Federal  minimum  standards  for  gaming,  the  standards 
should  apply  to  all  gaming.  The  standards  should  be  set  by  Congress  and  not  dele- 
gated to  an  agency,  much  less  an  advisory  committee  dominated  by  special  interests 
and  operating  in  secret.  Moreover,  the  standards  should  in  fact  be  minimum  stand- 
ards. That  is,  they  should  be  minimum  in  number,  detail  and  requirement.  In  this 
era,  it  is  odd  for  Congress  to  encourage  excessive  bureaucracy  and  regulation.  We 
would  hope  that  the  intention  is  not  for  the  Federal  Government  to  take  over  Indian 
gaming  but  rather  simply  to  make  sure  that  certain  base  level  principles  are  fol- 
lowed by  all  those  engaged  in  gaming. 
III.  Conclusion 

Many  Indian  Nations  are  prospering  for  the  first  time  in  hundreds  of  years  due 
to  Indian  gaming.  These  amendments  would  harm  Indian  gaming  and  with  it  the 
great  progress  that  the  Oneida  Nation  and  other  Tribes  and  Nations  have  been  able 
to  make. 


Prepared  Statement  of  Darelynn  Lehto,  Acting  Chairman,  Prairie  Island 

Dakota  Community 

On  behalf  of  the  people  of  the  Prairie  Island  Dakota  Community  (hereinafter 
"Community"),  let  me  take  this  opportunity  to  thank  Chairman  McCain  and  Vice 
Chairman  Inouve  for  accepting  our  testimony  offered  in  response  to  the  various  bills 
pending  in  both  the  House  and  the  Senate  seeking  to  amend  the  Indian  Gaming 
Regulatory  Act  of  1988  (IGRA). 

At  the  outset  we  do  wish  to  respectfully  state  our  objection  to  the  limited  time 
provided  for  the  hearing.  This  time  limitation  effectively  eliminates  our  opportunity 
to  engage  in  a  government  to  government  dialog  with  the  Committee.  We  urge  the 
scheduling  of  field  hearings  to  provide  an  opportunitv  for  this  dialog. 

The  Prairie  Island  Dakota  Community  is  a  federally  recognized  tribe  with  gaming 
facilities  on  tribal  trust  lands  in  Welch,  MN.  These  facilities  offer  both  Class  II  and 
Class  in  gaming  is  conducted  in  accordance  with  a  tribal  gaming  ordinance,  which 
has  been  approved  by  the  National  Indian  Gaming  Commission. 

The  Community  has  effectively  regulated  gaming  within  its  jurisdiction  for  a  pe- 
riod in  excess  of  7  (seven)  years.  Over  those  years  the  Community  has  gained  in- 
valuable experience. 

The  revenue  generated  by  gaming  on  the  Prairie  Island  reservation  has  created 
the  single  opportunity  for  the  development  of  revenues  to  support  activities  of  the 
tribal  government.  Aside  from  the  employment  the  actual  operation  generates,  the 
revenues  have  been  utilized  to  implement  an  aggressive  plan  to  develop  tribal  infra- 
structure. This  means  that  housing,  medical/social  services,  education,  sewer  and 
water,  law  enforcement,  judicial  systems  and  facilities  to  house  all  of  these  are  ei- 
ther being  buUt  at  this  time  or  there  are  plans  to  build  and  strengthen  in  the  fu- 
ture. 

The  employment  picture  is  the  one  that  has  bestowed  many,  many  associate  bene- 
fits to  both  tribal  members  and  our  neighbors  in  the  surrounding  communities.  The 
direct  impact  is  characterized  by  1400  number  of  casino  jobs,  created  by  the  oper- 
ation of  gaming  and  100  number  of  jobs  created  in  government  center  to  support 
the  regulatory  function. 

There  is  also  an  indirect  impact  that  is  very,  very  valuable  and  that  is  the  new 
found  pride  of  tribal  member  gainfully  employed  on  the  reservation.  This  has  re- 
sulted in  a  strengthening  of  the  family  and  extended  families  of  Indian  people.  It 
has  also  renewed  interest  of  tribal  members  in  language,  culture  and  religious  ac- 
tivities of  tribal  members.  It  is  dismantling  the  barriers  between  Indians  and  non- 
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Indians  individually  and  as  communities.  There  is  a  sense  of  mutual  respect  never 
before  seen  in  our  communities. 

All  of  this  is  a  result  of  gaming.  It  is  valuable  and  should  be  protected. 

The  following  bills  that  impact  Indian  gaming  have  been  introduced  in  the  House: 

1.  H.R.  140,  H.R.  1364,  H.R.  1512;  2.  H.R.  462,  H.R.  497;  3.  H.R.  1578. 

The  bills  above  purport  to  amend  the  existing  Indian  Gaming  Regulatory  Act 
(IGRA). 

The  bills  in  the  first  set  seek  to  amend  IGRA  in  such  a  manner  as  to  restrict  or 
eliminate  tribal  gaming  opportunities  by  imposing  state  regulatory  frameworks 
upon  the  tribes.  It  is  our  unequivocal  position  that  these  proposed  amendments  will 
eliminate  Indian  gaming  as  we  know  it  today  and  we  therefore  strenuously  oppose 
the  adoption  of  any  of  these  bills  in  part  or  in  whole. 

The  second  set  of  bills  are  study  bills,  which  upon  introduction  totally 
mischaracterized  the  status  of  Indian  gaming.  The  bills  themselves  are  devoid  of 
recognition  of  tribes  as  sovereign  governments  and  the  historical  Federal/tribal  rela- 
tionship. In  fact,  the  bills  seek  to  study  the  overall  impacts  of  gaming  nationally 
and  do  not  include  representative  of  tribal  governments  in  the  creation  of  the  body 
to  develop  the  study. 

Indian  gaming  is  a  highly  regulated  and  geographically  isolated  component  part 
of  the  gaming  industry  over  the  years,  the  efforts  of  law  enforcement  and  the 
growth  of  the  legal  side  of  the  industry  has  eaten  away  the  market  share  of  the  ille- 
gal component.  If  the  representatives  wish  to  study  something  it  should  be  the  ille- 
gal industry. 

It  is  our  position  that  the  study  proposals  are  ill  conceived,  unnecessary  and  come 
at  a  time  when  Congress  should  be  most  concerned  about  budget  cutting,  not  spend- 
ing! We  therefore  respectfully  oppose  the  adoption  of  these  bills. 

The  third  set  of  one  is  the  bill  proposing  to  amend  the  IGRA  in  such  a  manner 
to  broaden  the  opportunities  afforded  tribes.  At  this  time  our  analysis  is  not  com- 
plete. We  hope  to  provide  additional  testimony  at  the  future  hearings  when  sched- 
uled. However,  we  do  support  the  concept  of  strengthening  and  broadening  the  op- 
portunities. 

Please  accept  our  gratitude  for  the  efforts  of  both  Senator  Inouye  and  McCain  for 
your  unflinching  support  to  tribal  efforts  to  protect  gaming  on  Indian  reservations. 
In  addressing  S.  487.,  we  wish  at  the  outset  to  acknowledge  the  difficulties  in  the 
attempt  to  respond  to  all  the  varied  interests  in  the  area.  We  respectfully  submit 
the  following  comments  in  the  spirit  of  viewing  S.  487  as  a  step  in  the  right  direc- 
tion: 

1.  Scope  of  Gaming.  We  fully  support  the  exclusion  of  the  scope  of  gaming  issue 
from  the  legislation.  The  existing  law  created  the  very  mechanism  to  determine  this 
issue.  There  are  well  over  100  compacts  that  are  proof  that  this  mechanism  works. 
This  mechanism  is  what  the  states  negotiated  in  1988.  The  states  should  not  be  re- 
warded for  walking  away  form  this  compromise.  The  proven  and  successful  way  to 
achieve  a  definition  of  the  scope  of  gaming  is  to  NEGOTIATE. 

2.  Tribal  Regulatory  Authority.  A  fundamental  concept  that  is  absolutely  nec- 
essary to  protect  in  emy  amendments  to  the  IGRA  is  that  the  local  tribal  regulatory 
responsibilities  must  be  recognized  and  they  must  unambiguously  state  that  the 
tribal  authority  is  the  first-line  primary  authority.  The  role  of  the  state,  if  any,  has 
been  defined  in  the  tribal/state  compacts  as  it  pertains  to  Class  III  and  should  also 
be  recognized.  The  proposed  legislation  in  the  congressional  finding  attacks  this  con- 
cept by  amending  tne  language  of  existing  laws  which  state  that  the  tribes  have  the 
"exclusive  right  to  regulate  gaming  activity  on  Indian  lands.  .  .  ",  and  replaces  it 
with  language  the  diminishes  and  appears  to  split  the  authority  between  the  tribes 
and  the  Federal  Government.  See  Section  2(4).  This  is  an  unacceptable  diminish- 
ment  of  primary  tribal  regulatory  authority.  It  is  our  view  that  the  Federal  Govern- 
ment's proper  role  is  to  provide  technical  assistance,  supportive  law  enforcement  ef- 
forts to  tribes  enforcing  tribal  law  and  in  an  advisory  capacity  to  assist  in  develop- 
ing strategies  to  protect  the  integrity  of  the  games.  We  propose  the  following  lan- 
guage: 

"(4)  Indian  tribes  have  the  right  to  regulate  the  operation  of  gaming  activities  on 
Indian  lands  and  the  primary  responsibility  for  regulation  of  gaming  activities  on 
Indian  lands  is  such  gaming  activities  are: 

(A)  not  specifically  prohibited  by  Federal  law;  and 

(B)  conducted  in  a  state  that  as  a  matter  of  public  policy  permits  such  gaming 
activities, 

Congress  and  the  tribes  have  the  authority  to  regulate  the  privilege  of  doing  busi- 
ness with  Indian  tribes  in  Indian  Country  through  the  creation  of  minimum  licens- 
ing standards  which  are  enforced  by  the  tribe  though  tribal  law. 
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It  is  our  strong  belief  that  this  language  is  more  consistent  with  the  findings  pro- 
moting strong  tribal  government.  The  best  results  will  emerge  fix)m  allowing  the 
local  governments  to  govern. 

3.  Federal  Minimum  Standards.  First,  we  must  respectfully  take  issue  with  re- 
gard to  the  introductory  statement  of  Senator  McCain  which  suggests  that  the 
premise  justifying  the  need  for  Federal  minimum  standards  arises  irom  a  concern 
that  a  "void"  will  "become  more  and  more  attractive  to  criminal  elements.  .  .  ".  This 
premise  does  not  accurately  portray  the  status  of  tribal  regulatory  efforts  and  capa- 
oilities  in  Minnesota.  We,  in  Minnesota,  have  decided  tremendous  resources  to  pro- 
tecting the  integrity  of  our  gaming.  We  have  sophisticated  state-of-the-art  internal 
control  systems,  surveillance  and  security  systems  and  have  developed  formal  and 
informal  enforcement  networks  between  the  tribes,  state,  local  and  Federal  enforce- 
ment agencies  for  the  exchange  of  intelligence.  It  is  very  unfortunate  that  some  ref- 
erence to  these  facts  were  ignored  by  the  statement.  It  may  very  well  be  that  there 
are  tribes  who  are  at  various  levels  of  developing  such  standards  and  capabilities 
and  that  this  fact  presents  a  danger,  but  we  leel  strongly  that  our  industry  is  too 
often  painted  with  a  negative  broad  brush  when  it  comes  to  the  issue  of  integrity 
of  our  games. 

We  do  support  the  concept  of  creating  Federal  minimum  standards  with  the  condi- 
tion that  the  standards  be  flexible  in  their  scope  of  application,  that  the  standards 
not  create  expensive  Federal  mandates,  that  the  standards  are  implemented  and  en- 
forced at  the  local  level  with  primary  enforcement  responsibility  left  to  the  tribes, 
and  that  the  standards  be  developed  with  tribal  input  with  the  fundamental  role 
of  the  Federal  Government  being  advisory  in  nature  with  capability  to  ascertain  and 
provide  technical  assistance  to  tribes  not  in  compliance  with  the  standards. 

We  respectftjlly  urge  the  following: 

3.1  Composition  of  the  advisory  conrmiittee  include  a  majority  of  tribal  representa- 
tives. 

3.2  Enforcement  of  minimum  standards  remain  with  tribal  authorities  or  as  pro- 
vided in  a  duly  approved  tribal/state  compact. 

4.  Federal  Licensing.  The  proposal  legislation  carries  forward  from  S.  2230  the  re- 
quirement that  Federal  licensing  is  required  of  five  classes  of  persons  or  entities  re- 
lating to  the  tribes  gaming  enterprise.  These  are  all  found  in  Section  10  of  the  pro- 
posed legislation. 

This  section  fails  to  state  who  has  the  authority  to  issue  the  license. 

This  section  imposes  a  contract  approval  process  that  if  not  implemented  exclu- 
sively by  the  tribal,  lays  the  potential  foundation  for  implementation  by  the  Federal 
agency  who  currently  has  an  unambiguous  record  of  non-performance  in  an  area 
they  currently  have  responsibility  over.  We  object  strenuously  to  concurring  with  a 
formula  for  disaster.  Today,  tribes  are  not  enjoying  the  full  benefits  of  IGRA  because 
the  National  Indian  Gaming  Commission  (NIGC)  has  totally  failed  in  its  timely  re- 
view of  management  contracts.  It  now  takes  in  excess  of  14  months  for  this  agency 
to  complete  its  only  existing  responsibility. 

For  us  to  agree  that  the  NIGC  or  any  other  Federal  agency  located  in  Washing- 
ton, DC  should  have  this  responsibility  will  diminish  tribal  regulatory  authority  and 
bring  the  industry  to  a  grinding  halt.  It  is  not  in  our  interest  to  insert  into  our  cur- 
rent effective  process  the  potential  for  inside  the  belt  line  grid  lock  of  our  enter- 
prises. 

We  oppose  this  obvious  attempt  to  build  another  bloated  inefficient  and  destruc- 
tive Federal  agency.  In  today's  Washington  environment  we  see  skeletons  created 
by  Federal  regulatory  mechanisms  that  have  drained  the  life  blood  from  many  in- 
dustries. As  this  trend  is  reversing  for  those  industries,  banks,  the  FCC  and  others 
why  must  it  march  forward  against  tribal  gaming. 

5.  Self- Regulation.  The  existing  law  provides  for  the  tribes  to  be  provided  the  op- 
portunity for  self- regulation  of  its  gaming  activities.  The  law  was  passed  in  1988. 
Why  do  we  not  have  regulations  proposed,  adopted,  and  implemented?  There  cur- 
rently exist  many,  many  tribes  who  have  superior  records  of  self-regulation.  The 
proposal  in  S.  2230  eliminated  the  provision.  The  proposal  in  S.  487  maintains  the 
provision  but  is  inadequate.  The  proposed  certification  for  self-regulation  found  in 
Section  10(c)  of  S.  487  needs  to  be  less  subjective.  T^e  vague  language  in  this  sec- 
tion clearly  undermines  the  right  of  tribes  to  regulate  these  activities  in  contraven- 
tion to  the  Act's  purpose  of  promoting  strong  tribal  government.  There  should  be 
an  objective  set  ol  requirements  that  are  clearly  defined,  there  should  be  time  cer- 
tain dates  and  opportunities  for  tribes  to  pursue  a  course  of  due  piDcess  that  would 
be  consistent  witn  promoting  strong  tribal  government. 

6.  Annual  Fees.  The  proposed  fees  are  excessive.  A  fee  structure  should  be  created 
that  would  take  into  consideration  the  size  of  the  facility  and  credits  the  tribe  with 
deductions  for  the  debt  incurred  to  develop  the  enterpriseAs  previously  stated  in 
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reference  to  the  House  study  bills,  we  have  no  assurances  of  tribal  representation 
on  the  Commission  which  this  proposed  bill  would  establish  to  study  gambling. 

We  oppose  this  legislation  as  premature  and  inadequate  without  tribal  represen- 
tation. 

As  always,  we  wish  to  restate  our  position  that  the  existing  law  should  not  be 
amended.  However,  should  Congress  find  it  necessary  to  amend  the  IGRA,  we  hope 
all  of  our  comments  wiU  be  adhered  to  in  developing  the  final  legislation.  We  re- 
spectfully reserve  the  right  to  onnose  the  final  version  of  the  proposed  amendments. 
We  also  urge  the  Senate  to  hola  additional  hearings  to  afford  tribal  leaders  their 
right  to  participate. 


Prepared  Statement  of  Joseph  P.  Mazurek,  Attorney  General,  Montana 

Please  record  these  comments  on  behalf  of  the  Attorney  General  of  Montana  as 
a  part  of  the  record  of  the  hearing  on  your  bill  S.  487,  the  Indian  Gaming  Regu- 
latory Act  Amendments  Act  (IGRA)  of  1995.  I  have  participated  in  the  formulation 
of  the  comments  submitted  by  the  Conference  of  Western  Attorneys  General  and 
concur  therein.  The  following  are  our  particular  comments  on  behalf  of  the  State 
of  Montana. 

First,  we  appreciate  your  attention  to  this  issue  of  growing  importance  both  to  In- 
dian tribes  and  to  the  States  in  which  the  gaming  occurs.  We  are  seriously  dis- 
appointed, however,  with  the  bill's  failure  to  meaningfully  address  issues  which  fre- 
?uently  arise  in  FederalAribal/state  disputes  relating  to  gaming  on  Indian  lands, 
his  issue  has  two  components,  one  being  the  scope  of  the  gaming  issue  and  the 
other  being  the  question  of  gaming  on  after-acquired  trust  lands.  With  respect  to 
the  first  issue,  because  your  bill  refers  to  the  Cabazon  decision  in  section  3,  we  be- 
lieve it  reinjects  uncertainty  in  the  scope  of  gaming  debate  after  that  issue  has  been 
relatively  settled  by  the  Rumsey,  Coeur  d'Aiene,  and  Cheyenne  River  cases.  For  the 
States,  this  raises  the  very  real  possibility  of  protracted,  expensive,  and  disruptive 
relitigation  of  an  issue  that  was  resolved  to  Montana's  satisfaction  by  case  law.  We 
consider  this,  therefore,  a  significant  step  backwards,  and  request  that  it  be  amend- 
ed to  delete  the  words  "consistent  with  the  decision  of  the  Supreme  Court  in  Califor- 
nia et  al.  v.  Cabazon  Band  of  Mission  Indians  et  al.,"  and  replace  them  with,  "to 
the  extent  allowed  by  the  laws  and  regulations  of  the  State  in  which  the  Indian 
lands  where  the  gaming  occurs  tire  located."  (P.  4,  11.  12-16  of  the  bUl.) 

We  are  reminded  of  your  visit  to  the  Flathead  Reservation  of  the  Confederated 
Salish  and  Kootenai  Tribes  in  Montana.  In  meetings  there  with  Senator  Conrad 
Bums,  you  agreed  with  the  State's  contention  that  the  IGRA  definition  of  Indian 
lands  was  not  intended  to  grant  tribal  jurisdiction  over  non-Indians  conducting 
State-licensed  gaming  on  non-Indian  lands  within  the  exterior  boundaries  of  a  res- 
ervation. As  you  recall,  the  extensive  non-Indian  ownership  of  lands  within  the  Flat- 
head Reservation  presents  an  ongoing  jurisdictional  problem,  both  for  the  tribes  and 
for  the  State.  S.  487  does  nothing  to  clarify  this  issue.  Your  definition  of  Indian 
Lands  appears  to  include  non-TribaUy  owned  lands  within  the  exterior  boundaries 
of  a  reservation,  something  you  have  indicated  was  not  intended  by  IGRA.  This 
issue  continues  to  be  of  paramount  importance  to  the  non-Tribal  member  citizens 
living  on  or  around  the  Flathead  Reservation. 

I  urge  Congress  in  the  strongest  terms  to  clarify  that  it  is  not  intending  to  break 
with  longstanding  rules  of  Indian  law  and  grant  the  tribes  jurisdiction  over 
nonmembers  on  their  lands  within  the  reservation.  Such  a  result  is  inconsistent 
with  the  well-established  law  stemming  from  Montana  v.  United  States,  reaffirmed 
recently  in  South  Dakota  v.  Bourland.  Clarification  of  this  issue  will  benefit  all  in- 
terests in  Indian  gaming  as  it  would  provide  the  certainty  needed  to  allow  economic 
investment  on  boui  Indian-owned  lands  and  on  privately  owned  fee  lands  within  a 
reservation.  The  clarification  could  be  best  accomplished  by  simply  amending  the 
current  IGRA  language  in  25  U.S.C.  sec.  2703(4XA)  to  read  as  follows:  "(A)  all  lands 
within  the  limits  of  any  Indian  reservation,  except  lands  owned  in  fee  by  persons 
who  are  not  enrolled  members  of  the  resident  tribe  or  tribes;  and  .  .  .  ." 

Second,  your  bill  materially  changes  the  Governor's  role  in  the  decisionmaking 
process  applicable  to  proposals  for  gaming  on  Indian  lands  newly  taken  into  trust. 
We  request  no  change  be  made  to  tne  existing  provisions  of  IGRA  or,  in  the  alter- 
native, support  for  the  changes  suggested  in  the  letter  from  the  Conference  of  West- 
em  Attorneys  General.  That  language  simply  excludes  from  the  definition  of  Indian 
lands  newly  acquired  trust  lands  not  within  the  exterior  boundaries  of  any  reserva- 
tion unless  the  Governor  and  legislature  of  the  State  in  which  the  gaming  is  to  be 
conducted  concur.  The  possible  constitutional  infirmity  of  a  state  omcial  vetoing  a 
Federal  decision  to  take  lands  into  trust  is  thus  avoided,  but  Congress  defers  to  the 
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primary  interested  party,  i.e.,  the  State,  on  whether  such  gaming  will  be  allowed 
on  those  lands.  We  oelieve  your  approach  is  inconsistent  with  the  current  majority 
view^that  the  United  States  should  be  returning  power  to  the  States  where  the 
better  informed  decisions  can  be  made. 

Third,  the  truncated  time  period  allowed  for  negotiations  effectively  removes  the 
State  from  the  compacting  process.  Our  experience  in  negotiating  with  tribes  teach- 
es us  that  your  120  days  makes  the  State  a  mere  inconvenience  along  the  way  to 
obtaining  permission  to  game  on  terms  set  by  the  Secretary  of  the  Interior.  It  is  a 
significant  shift  in  responsibility  to  the  Federal  Government,  and  practicsdly  cuts 
the  States  out  of  a  process  potentially  resulting  in  massive  changes  in  the  surround- 
ing state  economy,  demography,  need  for  provision  of  state  government  infrastruc- 
ture and  services.  This  is  an  unwarranted  unposition  on  the  States. 

Fourth,  we  oppose  the  creation  of  another  Federal  bureaucracy.  While  Federal  en- 
forcement must  be  improved,  the  creation  of  an  agency  very  likely  to  be  beholden 
to  the  industry  funding  it  is  an  ominous  sign.  There  are  no  checks  and  balances  on 
the  agency,  and  because  it  is  set  up  to  become  self-supporting  from  fees  and  fines 
levied  on  the  industry,  it  will  become  immune  to  the  most  effective  means  of  citizen 
control — the  control  of  the  purse  strings. 

Fifth,  the  extension  of  jurisdiction  to  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia  is  a  violation  of  the  Eleventh  Amendment  sovereignty  of  the 
States.  The  current  statute  at  least  tailors  the  jurisdictional  grant  to  the  specific 
Congressional  requirement  of  the  States,  namely  to  bargain  in  good  faith  with  the 
tribes.  Whether  that  more  narrow  jurisdictional  grant  violates  the  States'  sovereign 
immunity  remains  to  be  decided  in  Seminole.  Regardless  of  that  decision,  eviscerat- 
ing the  States'  sovereign  immunity  as  to  compact  enforcement  and  requiring  such 
cases  be  brought  in  the  District  of  Columbia  is  the  height  of  Federal  hubris.  This 
provision  is  simply  unacceptable. 

IGRA  contains  many  pitfalls  for  the  States  as  well  as  for  the  tribes.  S.  487  makes 
a  difficult  situation  worse.  We  are  constrained  to  offer  amendments.  To  be  an  ac- 
ceptable compromise,  the  bill  would  have  to  be  so  amended  as  to  be  unrecognizable. 
We,  therefore,  urge  that  S.  487  be  abandoned.  We  offer  to  continue  to  work  as  a 
State  and  as  a  member  of  CWAG  to  seek  legislative  amendments  which  will  better 
serve  the  interests  of  all  concerned  in  the  area  of  Indian  gaming. 


Prepared  Statement  of  Les  Minthorn,  Chairman,  Gaming  Commission  of  the 
Confederated  Tribes  of  the  Umatilla  Indian  Reservation 

Good  morning,  Chairman  McCain,  Vice  Chairman  Inouye,  and  Committee  mem- 
bers. My  name  is  Les  Minthorn.  I  am  Chairman  of  the  Gaming  Commission  of  the 
Confederated  Tribes  of  the  Umatilla  Indian  Reservation.  I  am  grateful  for  the  oppor- 
tunity to  present  the  views  of  the  Gaming  Commission  concerning  S.  487,  the  Indian 
Gammg  Regulatory  Amendments  Act. 

We  support  S.  487.  The  experiences  of  the  Gaming  Commission  demonstrate  that, 
under  IGRA,  tribes  and  states  can  work  together  to  successfully  regulate  Indian 
gaming  for  the  benefit  of  all.  S.  487  maintains  the  spirit  of  IGRA,  which  fosters  such 
cooperation  between  tribes  and  states  while  recognizing  that  tribes  have  the  author- 
ity and  capacity  to  operate  and  regulate  gaming  conducted  on  Indian  lands. 

The  Umatilla  Indian  Reservation  is  located  in  northeastern  Oregon.  Gaming  is 
relatively  new  to  our  community.  The  Tribes'  negotiations  with  the  State  of  Oregon 
produced  a  tribal-state  compact  in  November,  1993.  The  Board  of  Trustees,  the  gov- 
erning body  of  the  Tribes,  enacted  the  Tribal  Gaming  Ordinance  which  authorized 
and  provided  for  the  regulation  of  Class  II  and  Class  III  gaming  on  the  Reservation 
in  February  1994.  The  Wildhorse  Gaming  Resort  op>ened  just  last  November. 

The  Commission  is  comprised  of  five  members  and  an  alternate  who  must  have 
knowledge  or  experience  with  the  commercial  gaming  industry,  the  Indian  Gaming 
Regulatory  Act,  law  enforcement,  or  administration.  The  members  must  also  be  of 
good  character,  honesty  and  integrity  and  may  not  have  any  interest  that  may  con- 
nict  with  the  gaming  operation.  The  Commission  has  appointed  a  gaming  inspector 
to  conduct  all  inspections  of  the  facility  and  all  records  of  the  gaming  oiseration,  to 
implement  all  policies  and  actions  of  the  Commission,  to  enforce  all  regulations,  and 
to  report  to  the  Commission  on  all  relevant  matters. 

Under  the  Tribal  Gaming  Ordinance  the  Commission  has  broad  authority  to  ad- 
iminister  all  provisions  of  the  Ordinance,  including  promulgating  regulations,  licens- 
ing, inspecting  and  overseeing  all  gaming  activities  conducted  on  Indian  lands,  and 
prosecuting  violations  of  the  Ordinance  or  regulations. 

The  Commission's  ^atest  task  is  licensing.  The  Tribal  Gaming  Ordinance  re- 
quires all  employees,  including  primary  management  officials,  all  Class  II  and  Class 
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III  gaming  contractors,  most  other  vendors,  and  the  facility  to  be  licensed.  To  date, 
the  Commission  has  processed  over  340  license  applications.  In  conjunction  with 
tribal  and  state  police,  the  Commission  conducts  a  background  investigation  on  each 
applicant,  which  involves  in-depth  investigations  into  the  applicant's  criminal,  em- 
ployment, and  personal  history  and  associations. 

The  Commission  has  developed  a  good  working  relationship  with  state  agencies, 
particularly  the  Oregon  State  Police.  The  Commission  regularly  meets  with  state  po- 
lice officials  to  discuss  background  investigations  and  other  matters  related  to  the 
regulation  of  the  gaming  facUity.  We  have  come  to  regard  each  other  as  valuable 
partners  in  the  enforcement  of  all  applicable  laws  at  the  gaming  facility.  In  a  short 
time  the  Commission  has  demonstrated  its  commitment  to  maintaining  the  honesty 
and  integrity  of  the  gaming  operation  by  carrying  out  its  duties  with  the  highest 
degree  oi  professionalism  and  effectiveness.  More  importantly,  the  Commission  has 
shown  that  it  has  the  resources  and  the  capacity  to  achieve  the  highest  regulatory 
standards. 

The  Commission  has  also  established  a  system  of  internal  controls  for  the  gaming 
facility  that  help  track  and  protect  the  conduct  of  the  games  and  the  flow  of  assets. 
The  Commission  works  closely  with  the  managers  of  the  operation  to  ensure  that 
all  controls  are  in  place  and  consistently  followed.  Moreover,  the  Commission  con- 
stantly monitors  the  operation  in  order  to  identify  any  need  for  additions  or  amend- 
ments to  the  internal  controls. 

The  Commission  is  viewed  by  many  as  a  leader  among  gaming  tribes  in  our  area. 
Frequently  agencies  from  other  gaming  tribes  in  the  region  consult  with  the  Com- 
mission on  how  to  approach  various  regulatory  issues.  This  month  the  Commission 
will  host  a  seminar  on  the  regulation  oi  Indian  gaming  and  the  role  of  tribal  gaming 
regulatory  agencies  for  the  benefit  of  tribal  leaders,  tribal  regulators,  law  enforce- 
ment officials,  and  employees  of  the  Umatilla  gaming  facility. 

The  Gaming  Commission's  role  is  to  protect  the  honesty  and  integrity  of  gaming 
operation  on  the  Umatilla  Indian  Reservation.  The  Board  of  Trustees  and  other 
leaders  in  the  tribal  government  are  also  committed  to  strict  regulation  of  gaming 
and  support  the  efforts  of  the  Gaming  Commission  in  this  regard.  We  are  confident 
that  the  regulatory  system  provided  lor  in  the  Compact  and  the  Tribal  Gaming  Or- 
dinance would  exceed  the  minimum  standards  to  be  established  under  S.  487.  We 
support  the  establishment  of  such  standards  as  a  way  to  address  concerns  about  ef- 
fective regulation  of  Indian  gaming  while  respecting  the  right  and  capacity  of  tribes 
to  authorize  and  regulate  gaming  on  their  lands. 

To  ensure  that  the  Federal  minimum  standards  envisioned  in  S.  487  are  consist- 
ent with  the  sovereign  authority  of  tribal  governments  to  regulate  gaming  on  their 
lands,  tribes  must  play  a  central  role  in  their  development.  Moreover,  because  of 
their  experience  in  regulating  gaming  and  their  commitment  to  effective  regulation, 
tribes  can  make  significant  contributions  to  the  process.  Our  Commission  would  be 
happy  to  work  with  the  FERGC  and  the  Advisory  Committee  on  Minimum  Regu- 
latory Standards  in  this  regard. 

The  Commission  is  aware  that,  under  Senator  McCain  and  Senator  Inouye,  the 
Committee  has  worked  hard  to  provide  needed  leadership  with  regard  to  the  Indian 
Gaming  Regulatory  Act  and  its  amendments.  Your  efforts  have  succeeded  in  strik- 
ing a  workable  balance  when  difficult  issues  are  involved.  S.  487  would  build  on  the 
exjperience  of  the  last  several  years,  and  provide  needed  improvements  to  IGRA  in 
a  fair  and  even-handed  manner.  The  experience  of  the  Commission  and  the  Confed- 
erated Tribes  of  the  Umatilla  Indian  Reservation  with  the  State  of  Oregon  supports 
the  principle  that  where  states  and  tribes  are  willing  to  work  in  partnership,  gam- 
ing can  benefit  us  all.  S.  487 — with  its  provisions  addressing  minimum  regulatory 
standards — would  enhance  our  ability  to  protect  the  working  partnership  we  have 
achieved. 

I  am  grateful  for  the  opportunity  to  share  the  experiences  and  the  views  of  the 
Commission  with  the  Committees.  I  will  be  happy  to  answer  any  questions.  Thank 
you. 


Prepared  STATEME^fT  of  the  National  Governors'  Association 

Tliis  statement  addresses  two  issues  of  critical  importance  to  States  in  S.  487: 
Clarification  of  the  scope  of  gaming  and  preservation  of  a  meaningful  role  for  Gov- 
ernors in  the  acquisition  of  land  in  trust  for  the  purpose  of  gaming. 

The  proliferation  of  resource  intensive  IGRA  litigation  and  inconsistent  court  deci- 
sions prompted  the  Nation's  Governors  to  call  for  legislative  relief.  States  recognize 
that  their  relationships  with  tribal  governments  transcend  gaming  issues  and  that 
the  conflicts  arising  out  of  IGRA  implementation  were  divisive  and  a  drain  on  both 
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tribal  and  State  resources.  Out  of  respect  for  tribal  sovereignty  and  a  commitment 
to  a  govemment-to-govemmen^  resolution  of  conflicts  between  some  States  and 
tribes,  the  Governors  embarked  upon  a  negotiation  process  sponsored  by  the  Senate 
Committee  on  Indian  Affairs.  After  many  months  of  negotiation,  this  process  yielded 
no  consensus  solution  to  the  IGRA  implementation  conflicts. 

The  scope  of  gaming  and  the  Governors'  role  in  the  acquisition  of  trust  land  for 
the  purpose  of  tribal  gaming  have  consistently  been  and  remain  the  Governors'  pri- 
mary concern  with  respect  to  clarification  of  IGRA.  In  coordination  with  State  Attor- 
neys General,  Governors  worked  with  the  Senate  Committee  on  Indian  Affairs  and 
Indian  tribal  governments  to  achieve  a  compromise  solution  to  the  conflict  created 
in  the  implementation  of  this  act.  In  all  of  our  testimony,  meetings,  and  correspond- 
ence, we  nave  never  failed  to  emphasize  that  clarification  of  these  two  issues  was 
of  critical  importance  to  the  States.  Today  we  face  a  third  version  of  McCain-Inouye 
amendnj«jnts  to  IGRA,  and  still  no  attempt  has  been  made  to  address  the  States' 
two  major  issues.  On  the  contrary,  this  proposed  legislation  puts  States  in  a  far 
worse  position  than  the  current  act. 

As  Chairman  McCain  noted  in  his  statement  introducing  S.  487,  the  Scope  of 
Gaming  to  be  negotiated  in  a  compact  has  been  one  of  the  most  controversial  as- 
pects of  IGRA  the  Chairman  also  Stated  that  "the  laws  of  each  State  would  continue 
to  be  the  basis  for  determining  what  gaming  activities  may  be  available  to  an  Indian 
tribe  located  in  that  State."  In  practice,  this  has  not  always  been  the  interpretation 
given  by  the  Federal  courts,  and  no  attempt  has  been  made  in  S.  487  to  clarify  this 
provision  of  the  law.  NGA  policy  clearly  states,  "tribes  can  operate  gaming  of  the 
same  typjes  and  subject  to  the  same  restrictions  that  apply  to  all  other  gaming  in 
the  State."  Governors  are  adamant  that  no  Federal  statute  should  force  a  State  to 
negotiate  outside  the  boundaries  of  State  law.  Amendatory  language  should  state 
in  more  precise  terms  that  the  threshold  of  gaming  activities  eligible  for  compact 
negotiation  are  such  gaming  activities  and  devices  available  to  others  in  the  State. 

Consistent  with  our  policy,  we  agree  with  the  decision  of  the  United  States  Court 
of  Appeals  for  the  Nintn  Circuit  in  Rumsey  Indian  Rancheria  v.  Wilson,  finding  that 
IGRA  cannot  compel  a  State  to  negotiate  for  gaming  activities  or  devices  that  are 
not  legal  in  a  State.  Governors  would  not  support  amendments  to  IGRA  that  would 
erode  the  Rumsey  interpretation  of  the  scope  of  gaming.  Not  all  forms  of  class  III 
gaming  are  the  same,  and  States  have  a  fiindamental  public  policy  interest  in  dis- 
tinguishing between  different  gaming  activities  and  devices,  choosing  to  legalize 
Some  and  prohibit  others.  We  strongly  urge  Congress  to  amend  IGRA  in  order  to 
clarify  the  law  such  that  "a  State  need  only  allow  Indian  tribes  to  operate  games 
that  others  can  operate,  but  need  not  give  tribes  what  others  cannot  have,"  accord- 
ing to  the  Rumsey  holding. 

National  Indian  Lottery.  A  new  development  along  the  lines  of  the  scope  of 
gaming  activity  has  been  raised  with  the  advent  of  the  national  Indian  lottery. 
Clearly,  IGRA  intended  that  the  tribal  gaming  activities  would  be  operated  within 
the  boundaries  of  the  State  with  which  a  compact  was  negotiated.  Governors  urge 
that  IGRA  be  amended  to  clarify  the  meaning  of  the  phrase  "on  Indian  lands"  with 
respect  to  the  operation  of  gaming  activities  in  order  to  avert  more  rounds  of  conten- 
tious and  wasteful  litigation  and  to  prevent  the  act  from  being  expanded  beyond  the 
intent  of  Congress. 

Compacting  Process.  The  law  should  encourage  active  negotiation  between 
State  and  tribal  governments  and  should  not  allow  a  tribe  to  avoid  negotiating  with 
a  willing  State  in  favor  of  conipact  negotiation  with  the  U.S.  Secretary  of  the  Inte- 
rior. In  any  event,  clearly  the  secretary  should  never  have  the  authority  to  compact 
with  a  tribe-without  the  agreement  of  the  affected  State — for  gambling  devices  oth- 
erwise illegal  in  that  State. 

Governors'  Role  in  Acquisition  of  Trust  Land  for  the  Purpose  of  Gaming. 
Governors  insist  upon  the  preservation  of  a  meaningful  role  for  governors  in  the 
U.S.  Secretary  of  the  Interior's  decision  to  acquire  land  in  trust  for  a  tribe  for  the 
purpose  of  gaming.  Under  S.  487,  the  Governors'  role  would  be  reduced  to  mere  con- 
sultation, thus  allowing  for  an  unacceptable  Federal  Intrusion  into  a  State  public 
policy  development  at  its  most  fundamental  level. 

Governors  are  responsible  for  acting  in  the  best  interests  of  all  the  citizens  of  the 
State  and  believe  that  the  determination  of  State  public  policy  with  respect  to  gam- 
ing is  inherently  a  State,  not  a  Federal,  prerogative.  While  Governors  may  be  will- 
ing to  support  some  of  the  provisions  contained  in  S.  487,  such  as  minimum  stand- 
ards and  regulatory  oversight.  Governors  actively  will  oppose  legislation  that  puts 
States  in  a  worse  position  th*Mj  they  are  in  under  current  law. 

Governors  will  oppose  S.  487  in  its  current  form  and  as  loiig  as  it  fails  to  address 
our  key  concerns.  The  National  Governors'  Association  appreciates  your  consider- 
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ation  of  this  statement  and  ofTers  to  continue  working  with  Congress  toward  a  reso- 
lution of  this  complex  and  contentious  issue. 


Hon.  John  McCain, 
Hon.  Daniel  K.  Inouye, 
U.S.  Senate 


National  Governors  Association, 

June  19,  1995. 


Dear  Chairman  McCain  and  Vice  Chairman  Inouye:  This  letter  is  in  response  to 
your  proposed  amendments  to  the  Indian  Gaming  Regulatory.  Act  of  1988  (IGRA). 
In  all  of  our  prior  correspondence  with  you  and  in  our  testimony  before  this  commit- 
tee, we  consistently  have  stressed  the  significance  of  two  major  issues  for  states:  the 
scope  of  gaming  and  the  preservation  of  Governors'  concurrence  with  respect  to  the 
acquisition  of  land  in  trust  for  a  tribe  for  the  purpose  of  gaming.  Your  current  draft 
amendments  disregard  state  concerns  on  these  two  issues  but  provide  tribal  govern- 
ments with  great  benefits  including  an  expedited  compacting  process.  The  mitional 
Governors'  Association  would  oppose  this  legislation. 

Governors,  Attorneys  General,  and  our  respective  staff  already  have  participated 
in  numerous  discussions  about  the  issues  involved  with  the  often  confusing  and  in- 
consistent implementation  of  IGRA.  As  you  know,  these  efforts  did  not  produce  a 
consensus  resolution  of  the  conflicts  involved.  Governors  would  not  support  further 
"discussion"  using  your  draft  legislation  that  puts  states  in  a  worse  position  than 
the  current  act. 

In  an  August  1994  letter  (attached),  NGA  opposed  your  revised  version  of  the  bill 
because  it  failed  to  address  state  concerns  regarding  the  scope  of  gaming  and  also 
raised  new  Tenth  Amendment  issues,  since  S.  487  appears  to  differ  little  in  sub- 
stance from  your  last  version  of  the  amendments,  except  to  the  detriment  of  states, 
we  believe  it  is  an  inappropriate  starting  point  for  renewed  discussions. 

Furthermore,  S.  487  eliminates  a  meaningful  role  for  Governors  in  the  acquisition 
of  land  in  trust  by  the  Secretary  of  the  Interior  for  the  purposes  of  gaming.  Preser- 
vation of  the  Governors'  concurrence  in  such  land  acquisition  determinations  by  the 
secretary  consistently  has  been  emphasized  in  letters,  meetings,  and  testimony. 

It  is  possible  that  the  courts  will  resolve  many  of  our  concerns  arising  out  of  IGRA 
implementation.  For  instance,  we  agree  with  the  Ninth  Circuit  Court  oT  Appeals'  de- 
cision in  Rumsey  Indian  Rancheria  v.  Wilson,  which  basically  holds  that  the  State 
need  only  allow  Indian  tribes  to  operate  games  that  others  in  the  State  are  per- 
mitted to  operate.  We  would  oppose  any  amendments  to  IGRA  that  would  weaken 
this  interpretation  of  the  act.  Governors  remain  committed  to  resolving  the  conflicts 
arising  out  of  IGRA  implementation. 

We  would  like  to  consider  your  offer  to  introduce  IGRA  amendments  on  our  behalf 
at  a  later  time.  [NGA  policy  on  amending  IGRA  was  reaffirmed  and  is  attached.] 
Thank  you  for  your  continuing  dedication  to  resolving  this  issue. 

Sincerely, 

Governor  Howard  Dean,  M.D., 

Chairman 
Governor  Tommy  G.  Thompson,  Vice 

Chairman 


EC-1.  INDIAN  GAMING 

1.1  Preamble 

The  implementation  of  the  Indian  Gaming  Regulatory  Act  (IGRA)  of  1988  has 
generated  several  issues  of  serious  concern  to  (Jovemors.  These  issues  must  be  sat- 
isfactorily resolved,  or  it  will  be  impossible  to  realize  the  objectives  of  the  act.  Al- 
though the  process  established  by  tne  act  has  yielded  some  successes,  it  also  has 
led  to  conflict  and  litigation  that  are  not  productive  for  either  the  States  or  the 
tribes  and  that  tend  to  threaten  overall  State-tribal  relations. 

Governors  support  the  efforts  of  Native  Americans  to  create  better  and  more  pros- 
perous lives,  and  they  desire  good  relations  with  tribes  located  within  their  states. 
Governors  do  not  seek  to  prevent  Native  Americans  from  pursuing  anv  opportunity 
available  to  other  citizens  of  their  states.  At  present,  however,  some  (jovemors  find 
themselves  in  the  position  of  being  expected  to  negotiate  Indian  gaming  compacts 
that  would  be  in  conflict  with  the  laws  of  their  states  and  beyond  the  requirements 
of  IGRA. 

1.2  Recommendations 
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To  reduce  conflict  between  states  and  tribes,  several  key  issues  arising  from  IGRA 
must  be  resolved.  To  this  end,  the  nation's  Governors  take  the  following  positions. 

It  must  be  made  clear  that  tribes  can  operate  gaming  of  the  same  types  and  sub- 
ject to  the  same  registrations  that  apply  to  all  other  gaming  in  the  state.  In  particu- 
lar, it  should  be  clariiiedr^hat  a  state  is  not  obligated  to  negotiate  a  compact  to  allow 
a  tribe  to  operate  any  and  all  forms  of  class  III  gaming  simply  because  a  state  al- 
lows one  form  of  class  III  gaming.  Only  those  games  expressly  authorized  by  state 
law  should  be  permitted. 

The  meaning  of  "good  faith"  in  the  act  should  be  clarified  and  applied  to  both 
states  and  tribes,  and  the  burden  of  proving  the  allegation  should  rest  with  the 
party  alleging  that  the  other  side  is  not  acting  in  good  faith.  Mere  inability  to  agree 
upon  a  compact  should  not  indicate  bad  faith  by  either  party.  In  particular,  a  state's 
aoherence  to  its  own  laws  and  constitution  should  not  be  regarded  as  bad  faith. 
Clarification  and  expansion  of  the  "good  faith"  standard  would  result  in  both  parties 
having  an  equal  interest  in  satisfactorily  concluding  a  compact,  rather  than  putting 
one  party  at  a  disadvantage. 

There  must  be  clarification  of  the  ability  of  a  state  to  bar  garfirng  on  property 
taken  into  trust  subsequent  to  the  efiective  date  of  the  Indian  Gaming  Regulatory 
Act.  The  U.S.  Department  of  the  Interior  now  has  acknowledged  that  a  Governor's 
concurrence  is  required  before  noncontiguous  land  can  be  acquired  for  gaming  pur- 
poses. The  ability  of  a  Governor  to  give  partial  concurrence  to  a  tribe's  proposal  to 
take  land  into  trust  for  gaming  purposes,  such  as  when  a  Governor  is  willing  to  au- 
thorize the  playing  of  some  types  oi  games  but  not  others,  should  be  recognized.  Ad- 
ditionally, the  Secretary  of  the  Interior  should  establish  procedures  to  permit  the 
views  01  all  affected  Governors  to  be  heard  when  a  gaming  proposal  has  impacts 
across  state  lines. 

Time  limited  (effective  Winter  Meeting  1995-Winter  Meeting  1997). 

Adopted  Winter  Meeting  1993;  reafTirmed  Winter  Meeting  1995. 


National  Governors  Association, 

August  31.  1994. 
Hon.  Daniel  K.  Inouye,  Chairman, 
Hon.  John  McCain,  Vice  Chairman, 
U.S.  Senate 

Dear  Chairman  Inouve  and  Vice  Chairman  McCain:  The  nation's  Governors  are 
disappointed  that  you  have  radically  altered  the  scope  of  gaming  and  process  por- 
tions of  your  bill  to  amend  the  Indian  Gaming  Regulatory  Act.  As  you  know,  clari- 
fication of  the  scope  of  gaming  has  been  and  remains  the  Governors'  primary  objec- 
tive with  respect  to  amending  IGRA. 

By  this  action  vou  appear  to  have  departed  from  your  own  process,  one  which, 
though  arduous,  had  moved  the  discussion  in  a  positive  manner.  State  and  tribal 
governments  spent  several  months  in  good  faith  negotiations  over  the  clarification 
of  IGRA,  and  now,  in  your  revised  bill,  you  completely  discard  the  product  of  those 
discussions.  Your  bill  almost  entirely  reverts  back  to  the  scope  of  gaming  language 
contained  in  the  original  IGRA,  and  clearly  provides  the  trices  with  a  fast-track" 
compacting  process.  I  will  recommend  that  the  Governors  vigorously  oppose  this  leg- 
islation. 

Your  letter  exaggerates  the  level  of  the  states'  dissatisfaction  with  the  scope  of 
gaming  language  contained  in  your  original  S.  2230.  As  I  thought  I  made  quite  clear 
in  my  testimony  July  19,  I  believed  the  Inouye-McCain  amendments  captured  the 
essence  of  the  compromise  evolving  out  of  hours  of  negotiation  over  clarification  of 
IGRA.  Further,  I  indicated  that  relatively  minor  changes  were  needed  to  make  your 
scope  of  gaming  proposal  acceptable  to  tJne  Governors.  Never  did  the  states  request 
that  you  withdraw  tne  entire  scope  of  gaming  or  process  language  contained  in  your 
original  bill.  To  the  contrary,  we  applauded  your  efforts  to  construct  a  compromise 
and  expressed  a  willingness  to  work  with  you  within  the  context  of  your  framework. 

Your  current  draft  grants  the  states  no  relief  with  resjject  to  the  scope  of  gaming 
and  provides  tribes  with  a  first-paced  compacting  process  that  is  riddled  with  Tenth 
Amendment  concerns  for  states.  This  scenario  contains  no  hint  of  compromise.  It 
certainly  was  not  our  intension  to  have  spent  these  many  months  at  the  negotiation 
table  to  produce  a  law  that  is  worse  than  the  original. 

Although  Governors  remain  committed  to  resolving  this  complex  issue,  they  would 
not  support  returning  to  the  negotiating  table  using  your  revised  scope  of  gaming 
language  as  a  starting  point. 

As  I  nave  said  it  many  times,  the  framework  for  a  compromise  exists.  The  states 
have  moved  a  great  deal  in  the  direction  of  consensus,  expressing  a  willingness  to 
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concede  Tenth  and  Eleventh  Amendment  defenses  and  provide  tribal  governments 
with  an  expedited  compacting  process.  However,  support  for  such  concessions  al- 
ways was  inejdricably  finked  to  the  development  of  a  scope  of  gaming  framework 
based  on  state  law  and  containing  bright-line  distinctions  between  different  gaming 
activities  and  devices. 

We  all  have  worked  hard  to  make  this  process  work,  and  needless  to  say,  my  view 
is  that  the  sudden  departure  from  the  original  S.  2230  signals  a  failure  in  that  proc- 
ess. 

Sincerely, 

Mike  Sullivan,  Governor 


Prepared  Statement  of  Clara  Nomee,  Chairman,  Crow  Tribe,  Montana 

My  name  is  Clara  Nomee  and  I  am  the  Madam  Chairman  of  the  Crow  Indian 
Tribe  of  Montana.  I  am  pleased  to  present  my  written  comments  concerning  S.  487, 
the  proposed  Indian  Gaming  Regulatory  Act  Amendments  of  1995.  The  stated  pur- 

f)ose  of  the  Act  is  to  provide  for  minimum  Federal  standards  in  the  regulation  and 
icensing  of  Class  II  and  Class  III  Indian  gaming.  The  bill  would  also  provide  a  new 
process  for  the  negotiation  of  Class  III  gaming  compacts  under  which  the.  Secretary 
of  Interior  is  empowered  to  negotiate  compacts  with  Indian  tribes  in  those  instances 
where  a  state  chcoses  not  to  participate  m  negotiations  or  where  a  tribe  and  state 
cannot  reach  an  agreement  on  a  compact.  The  bill  remains  consistent  with  the  Su- 
preme Court's  1987  decision  in  California  v.  Cabazon  Band  of  Mission  Indians.  The 
bill's  sponsors  assure  that  the  bill  neither  expands  nor  restricts  the  scope  of  Indian 
gaming  under  the  Cabazon  analysis. 

S.  487  is  a  substantial  improvement  from  previous  le^slation  introduced  in  the 
Senate  in  1994  .  I  commend  the  bill's  sponsors  for  working  with  the  tribal  gaming 
interests  to  come  up  with  a  gaming  bill  which  provides  adeguate  minimum  stand- 
ards for  Indian  gaming  but  at  the  same  time  would  not  further  restrict  Indian 
tribes'  ability  to  utilize  Indian  gaming  as  a  means  of  generating  needed  tribal  reve- 
nue and  employment,  since  belore  the  enactment  of  the  Indian  Gaming  Regulatory 
ACt  in  1988,  Indian  tribes  have  utilized  gaming  as  an  important  mechanism  to  gen- 
erate revenue  to  fund  their  needed  social,  economic  and  governmental  programs  and 
to  create  employment  for  their  people.  I  am  sure  the  Congress  realizes  the  mag- 
nitude of  the  generally  poor  economic  conditions  in  Indian  country.  High  unemploy- 
ment, the  lack  of  economic  development  and  the  taX  base  created  therefrom,  and 
the  history  of  paternalism  and  failed  Federal  control  has  contributed  to  making 
many  Indian  reservations  among  the  poorest  areas  in  the  nation.  As  a  result,  gam- 
ing has  been  embraced  by  many  Indian  tribes,  the  Crow  Tribe  included,  as  an  alter- 
native means  of  generating  important  governmental  revenue  and  tribal  employment 
opportunities.  As  you  know,  Indian  gaming  now  generates  billions  of  dollars  a  year 
for  the  participating  tribes  and  generates  thousands  of  jobs  for  tribal  members.  The 
revenue  generated  has  helped  many  tribes  on  their  way  to  self-sufficiency  and 
stronger  tribal  governments. 

Unfortunately,  many  state  politicians  and  some  gaming  interests  have  engaged  in 
an  unwarranted  and  undocumented  attack  on  Indian  gaming.  The  common  charge 
is  that  such  gaming  is  unregulated  and  invites  infiltration  by  organized  crime.  As 
you  are  aware,  the  opponents  of  Indian  gaming  have  never  substantiated  these  alle- 
gations, and  the  FBI  has  consistently  stated  that  there  is  no  significant  evidence 
of  organized  crime  in  Indian  gaming.  Furthermore,  the  opponents  have  ignored  the 
social  and  economic  benefits  Which  tribes  have  realized  from  gaming  revenue.  Un- 
like the  private  gaming  interests  in  Nevada,  New  Jersey  and  elsewhere  where  gam- 
ing benefits  individual  businesses,  Indian  gaming  generates  revenue  for  tribal  gov- 
ernments to  be  used  for  social  and  economic  programs  aimed  at  promoting  the  com- 
mon good  and  at  helping  Indian  tribes  achieve  stronger  tribal  governments  and  self- 
sufficiency.  That  is  the  common  component  of  Indian  gaming  of  which  Congress 
must  never  lose  sight,  despite  the  r+ietoric  which  comes  from  state  politicians  who 
have  never  had  the  best  interests  of  Indian  tribes  at  heart,  and  some  gaming  inter- 
ests who  are  interested  only  in  protecting  their  businesses  from  the  competition  in- 
jected by  Indian  gaming. 

Remember,  too,  that  Indian  tribes  are  sovereign  nations,  enjoying  a  unique  gov- 
emment-to-govemment  relationship  with  the  United  States.  As  separate  sovereigns 
whose  existence  predates  the  existence  of  this  country,  Indian  tribes  have  the  inher- 
ent right  to  license  and  regulate  gaming  in  their  territory,  subject  only  to  the  over- 
riding authority  of  the  United  States  Congress.  State  governments  have  no  such  au- 
thority in  Indian  country.  The  Indian  Gaming  Regulatory  Act  of  1988  is  an  infringe- 
ment on  the  sovereignty  of  Indian  tribes  to  regulate  gaming,  one  which  Congress 
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has  never  imposed  on  the  states,  leaving  Nevada,  New  Jersey  and  other  states  free 
to  authorize  broad  arrays  of  gaming  as  tney  see  fit.  To  that  end,  limitations  imposed 
on  Indian  gaming  by  Congress  are  objectionable,  because  there  is  no  good  reason 
why  Indian  tribes  themselves  cannot  authorize  gaming  as  broad  as  that  currently 
authorized  in  Nevada  and  New  Jersey,  as  long  as  such  gaming  is  sufficiently  regu- 
lated to  ensure  against  corruption  ana  infiltration  by  organizecT crime.  Nevertheless, 
I  recognize  that  the  Indian  Gaming  Regulatory  Act  of  1988  and  S.  487  are  essen- 
tially a  compromise  between  tribal  and  state  interests. 

I  would  strongly  object  to  any  bill  which  would  restrict  Indian  gaming  beyond  the 
infringements  under  the  1988  Act.  The  primary  regulatory  authority  in  Indian  coun- 
try rests  with  the  tribal  governments,  and  the  licensing  and  regulation  of  Indian 
gaming  should  be  no  exception.  While  I  recognize  that  Congress  has  an  interest  in 
setting  minimum  standards  on  Indian  gaming,  primary  enforcement  authority  for 
those  minimum  standards  should  be,  first  and  foremost,  the  Indian  tribes  within 
whose  territories  such  gaming  takes  place,  contrary  to  the  rhetoric  put  forward  by 
the  opponents  of  Indian  gaming,  Indian  tribes  are  well-equipped  to  regulate  gaming, 
and  have  shown  the  ability  to  do  so  on  a  consistent  basis. 

Any  bill  passed,  consistent  with  Congress'  overriding  objective  of  promoting  tribal 
self-govertiment,  should  provide  for  maximum  flexibility  to  enable  Indian  tribal  gov- 
ernments to  establish,  implement  and  enforce  strong  regulatory  standards  in  Indian 
gaming  subject  only  to  the  broad  oversight  of  the  Federal  Indian  Gaming  Regulatory 
commission.  Only  in  those  instances  where  Indian  tribes  are  unable  to  establish  and 
enforce  consistent  minimum  Federal  regulatory  standards  should  the  Federal  Indian 
Gaming  Regulatory  commission  step  in.  S.  487  supports  this  approach,  and  I  ap- 
plaud it.  I  would  oppose  any  bill  which  would  authorize  a  further  Federal  intrusion 
on  tribal  sovereignty.  In  short,  while  I  recognize  the  need  for  minimum  Federal 
standards  to  assure  that  Indian  gaming  remains  free  of  organized  crime  and  other 
corpipting  influences,  the  enforcement  authority  in  implementing  these  Federal 
standards  must  remain  first  and  foremost  with  the  tribal  government  itself,  not  an- 
other Federal  agency,  and  this  should  be  the  primary  consideration  in  any  bill 
passed  by  Congress. 

In  my  view,  the  bill  adequately  addresses  one  of  the  primary  shortcomings  of  the 
1988  Act,  and  that  is  the  problem  created  when  states  invoke  their  Eleventh 
Amendment  immunity-curing  compact  negotiations.  For  some  reason,  the  fact  that 
Congress  chose  the  compacting  process  as  the  mechanism  to  allow  Indian  tribes  to 
engage  in  Class  III  gaming  led  many  Governors  to  believe  that  they  had  authority 
to  dictate  the  types  of  games  tribes  could  engage  in  and  led  many  states  to  refuse 
to  negotiate  acceptable  compacts  in  good  faith.  As  a  result  of  the  Eleventh  Amend- 
ment defense,  many  tribes  had  to  choose  between  an  unsatisfactory  compact  or  no 
compact  at  all  in  those  districts  where  the  Federal  courts  accepted  the  Eleventh 
Amendment  immunity  defense.  The  bill  would  fix  this  problem  by  placing  the  final 
authority  for  authorizing  a  Class  III  gaming  compact  with  the  Secretary  of  the  Inte- 
rior. In  my  view,  this  would  eliminate  the  problems  which  many  Indians  tribes  have 
had  in  negotiating  acceptable  compacts  with  uncooperative  state  governments.  It 
would  also  eliminate  the  Eleventh  immunity  defense,  and  ensure  that  state  govern- 
ments will  come  to  the  table  to  negotiate  in  good  faith.  Making  t»he  Secretary  of  the 
Interior  the  final  arbiter  of  the  scope  of  gaming  under  a  tribal-state  compact  is  a 
reasonable  and  long  overdue  alternative. 

I  note,  however,  that  many  tribes  were,  as  a  result  of  the  states'  invocation  of 
their  Eleventh  Amendment  immunity  defense,  forced  to  either  forego  a  Class  III 
gaming.compact  altogether,  or  agree  to  a  gaming  compact  which  was  more  restric- 
tive than  that  authorized  under  the  Cabazon  decision.  Furthermore,  some  tribes,  in- 
cluding the  Crow  Tribe,  are  currently  engaged  in  litigation  with  the  states  over 
scope  of  permissible  gaming  under  their  existing  compacts.  I  strongly  urge  the  Com- 
mittee to  adopt  an  amendment  which  would  clarify  that  these  tribes  can  renegotiate 
their  existing  compacts  within  the  parameters  of  the  proposed  bill.  Allowing  existing 
compacted  tribes  to  renegotiate  under  the  1995  bill  would  benefit  those  tribes  which 
are  dissatisfied  with  the  compacts  they  were  forced  to  enter  into  as  a  result  of  the 
assertion  of  the  Eleventh  Amendment  immunity  defense  by  the  state.  Furthermore, 
allowing  tribes  to  renegotiate  could  end  the  need  for  continued  litigation  over  a  dis- 
puted provision  in  existing  compacts.  With  that  caveat,  I  support  the  provisions  of 
the  bill  which  would  authorize  tne  Secretary  to  act  as  a  final  decisionmaker  on  the 
scope  of  permissible  Class  III  gaming  under  a  compact. 

The  biggest  obstacle  under  the  1988  Indian  Gaming  Regulatory  Act,  and  the  one 
that  has  generated  the  most  litigation,  is  the  scope  of  permissible  Class  III  gaming 
under  the  analysis  employed  in  the  Cabazon  case.  In  the  recent  case  o{  Rumsey  In- 
dian Rancheria  of  Winlun  Indians  v.  Wilson,  which  is  now  pending  on  rehearing, 
the  original  panel  of  the  Ninth  Circuit  went  so  far  as  to  reject  the  Cabazon  analysis 
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for  determining  the  scope  of  Class  III  gaming  activities,  even  though  Congress  clear- 
ly intended  that  analysis  to  apply.  The  original  decision  of  the  Ninth  Circuit  panel 
conflicts  with  the  decisions  of  other  Federalcourts.  As  concerns  the  scope  of  permis- 
sible gaming,  courts  have  employed  different  interpretations  of  the  language  em- 
ployed under  IGRA,  some  very  restrictive,  others  more  liberal.  The  bill  introduced 
should  make  clear  that  the  scope  of  permissible  Class  III  gaming  continues  to  be 
governed  by  the  analysis  employed  by  the  Supreme  court  in  the  Cabazon  case,  and 
that  this  analysis  must,  consistent  with  the  Federal  trust  responsibility  and  the 
long-standing  canons  of  construction  employed  by  courts  in  Indian  legislation,  be  in- 
terpreted liberally  to  the  tribes'  benefit.  For  example,  if  a  .state  permits  the  oper- 
ation of  one  form  of  gambling  device  for  any  purpose  by  any  person  (be  it  commer- 
cial, charitable,  or  promotional),  regardless  of  whether  crinunal  sanctions  are  appli- 
cable to  those  persons  employing  another  type  of  gambling  device  beyond  the  stric- 
tures of  state  law,  then  any  gambling  device  may  be  made  the  subject  of  a  tribal- 
state  compact.  In  other  words,  states  should  not  be  permitted  to  characterize  their 
public  poucy,  alternatively,  on  a  game-by-game  or  device-by-device  basis.  That  is 
something  which  many  states,  including  Montana,  have  failed  to  grasp,  and  which 
has  resulted  in  great  expense  and  harm  to  Indian  tribes  in  attempting  to  enforce 
the  provisions  of  the  Act. 

The  ultimate  test  as  to  what  Class  HI  gaming  may  be  made  the  subject  of  a  com- 
pact is  whether  or  not  such  gaming  violates  the  public  policy  of  the  state.  Many  Fed- 
eral district  courts  and  at  least  one  U.S.  Court  of  Appeals  have  adopted  an  overly 
restrictive  analysis  of  this  issue.  Other  courts,  led  by  the  Second  Circuit's  analysis 
in  Mashantucket  Pequot  Tribe  v.  Connecticut.  913  F.2d  1024  (2d  cir.  1990),  cert,  de- 
nied, 499  U.S.  975,  have  taken  a  more  reasonable  approach  to  the  public  policy 
question.  The  bill  should  clarify,  preferably  in  its  text  or,  if  not,  in  its  legislative 
history,  that  the  analysis  employed  in  Cabazon  and  in  Mashantucket  Pequot  Tribe 
controls  this  issue  of  permissible  Class  III  gaming  under  a  compact.  Such  a  clarifica- 
tion would  go  a  long  ways  toward  eliminating  confusion,  uncertainty  and  litigation 
and  enable  the  tribes  to  negotiate  Class  III  gaming  compacts  on  a  firmer  footing 
with  state  governments. 

Before  summarizing,  I  briefiy  express  my  objections  to  H.R.  1512.  The  most  objec- 
tionable provisions  in  the  proposea  bill  are  those  aimed  at  prohibiting  Indian  gam- 
ing except  when  conductea  in  conformity  with  the  laws  of  the  state  in  Which  each 
tribe  is  located.  I  consider  these  provisions  to  be  a  blatant  violation  of  the  trust  re- 
sponsibility owed  this  country's  Indian  tribes  by  the  Congress  of  the  United  States. 
I  expect  this  type  of  effort  from  state  governments.  I  would  never  expect  such  an 
efibrt  from  the  Congress  of  the  United  States.  The  United  States  Government  and 
the  many  Indian  tnbes  in  this  country  have  existed  historically  on  a  govemment- 
to-govemment  basis,  and  the  Federal  Government  has  always  taken  its  obligation 
of  trust  to  this  country's  native  people  very  seriously.  H.R.  1512  not  only  would  vio- 
late this  long  existing  trust  obligation,  it  would  totally  undermine  the  very  policies 
which  Congress  has  promoted  since  the  1970's,  those  being  tribal  self-government, 
self-sufficiency,  and  economic  development  in  Indian  country.  The  Crow  Tribe,  like 
other  tribes,  has  made  a  substantial  investment  in  the  development  of  a  casino  on 
the  Reservation.  H.R.  1512  would  completely  undermine  the  basis  upon  which  these 
investments  have  been  and  are  being  made,  and  would  destroy  the  legitimate  expec- 
tations shared  by  the  Crow  Tribe  and  others  in  our  position.  We  need  consistency 
from  Congress.  It  would  be  devastating  for  Congress  to  change  the  rules  under 
which  Indian  tribes  and  third  parties  have  invested  hundreds  of  millions  of  doUars 
to  generate  revenue  and  jobs  for  tribal  members. 

In  summary,  I  commend  the  Committee,  in  particular  Senators  Inouye  and 
McCain,  on  their  work  on  this  bill.  I  applaud  your  continued  support  for  the  welfare 
of  Indian  people  and  the  continued  strength  of  tribal  sovereignty. 


Prepared  Statement  of  Robert  Peacock,  Chairman,  Fond  du  Lac  Band  of 
Lake  Superior  Chippewa 

On  behalf  of  the  people  of  the  Fond  du  Lac  Band  of  Lake  Superior  Chippewa 
(hereinafter  "Band"),  let  me  take  this  opportunity  to  thank  Chairman  McCain  and 
Vice  Chairman  Inouye  for  accepting  our  testimony  offered  in  response  to  the  various 
bills  pending  in  both  the  House  and  the  Senate  seeking  to  amend  the  Indian  Gam- 
ing Regulatory  Act  of  1988  (IGRA). 

At  tne  outset  we  do  wish  to  respectfully  state  our  objection  to  the  limited  time 
provided  for  the  hearing.  This  time  limitation  effectively  eliminates  our  opportunity 
to  engage  in  a  government  to  government  dialog  with  the  Committee.  We  urge  the 
scheduling  of  field  hearings  to  provide  an  opportunity  for  this  dialog. 
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The  Fond  du  Lac  Band  of  I^ke  Superior  Chippewa  ia  a  federally  recognized  tribe 
with  gaming  facilities  on  tribal  trust  lands  in  Duluth  and  Cloquet,  Minnesota.  These 
facilities  offer  both  Class  II  and  Class  III  gaming  to  the  public.  The  Class  III  gam- 
ing is  conducted  in  accordance  will  the  terms  of  a  tribal-state  compact  with  the  state 
of  Minnesota;  and  both  Class  II  and  Class  III  gaming  is  conducted  in  accordance 
with  a  tribal  gaming  ordinance,  which  has  been  approved  by  the  National  Indian 
Gaming  Commission. 

The  Band  has  effectively  regulated  gaming  within  its  jurisdiction  for  a  period  in 
excess  of  ten  (10)  years.  Over  those  years  the  Band  has  gained  invaluable  experi- 
ence. 

The  revenue  generated  by  gaming  on  the  Fond  du  Lac  Reservation  has  created 
the  greatest  single  oppwrtunitv  for  the  development  of  revenues  to  support  activities 
of  the  tribal  government.  Aside  from  the  employment  the  actual  operation  generates 
the  revenues  have  been  utilized  to  implement  an  aggressive  plan  to  develop  tribal 
infrastructure.  This  means  that  housing,  medical/social  services,  education,  sewer 
and  water,  law  enforcement,  judicial  systems  and  facilities  to  house  all  of  these  are 
either  being  built  at  this  time  or  there  are  plans  to  build  and  strengthen  in  the  fu- 
ture. 

The  employment  picture  is  the  one  that  has  bestowed  many,  many  associate  bene- 
fits to  botn  tribal  members  and  our  neighbors  in  the  surrounding  communities.  The 
direct  impact  is  characterized  by  ei^t  hundred  fifty  (850)  jobs  created  by  the  oper- 
ation of  gaming  and  fifty  (50)  jobs  created  in  government  to  support  the  regulatory 
function. 

There  is  also  an  indirect  impact  that  is  very,  very  valuable  and  that  is  the  new 
found  pride  of  tribal  members  gainfully  employed  on  the  reservation.  This  has  re- 
sulted in  a  strengthening  of  the  family  and  extended  families  of  Indian  people.  It 
has  also  renewed  interest  of  tribal  members  in  language,  culture  and  religious  ac- 
tivities of  tribal  members.  It  is  dismantling  the  barriers  between  Indians  and  non- 
Indians  individually  and  as  communities.  There  is  a  sense  of  mutual  respect  never 
before  seen  in  our  communities. 

All  of  this  is  a  result  of  gaming.  It  is  valuable  and  should  be  protected. 

The  following  bills  that  impact  Indian  gaming  have  been  introduced  in  the  House: 

A.  H.R.  140,  H.R.  1364,  H.R.  1512  B.  H.R.  462,  H.R.  497  C.  H.R.  1578. 

The  bills  above  purport  to  amend  the  existing  Indian  Gaming  Regulatory  Act 
(IGRA). 

The  bills  in  the  first  set  seek  to  amend  IGRA  in  such  a  manner  as  to  restrict  or 
eliminate  tribal  gaming  opportunities  by  imposing  state  regulatory  frameworks 
upon  the  tribes.  It  is  our  unequivocal  position  that  these  proposed  amendments  will 
ehminate  Indian  gaming  as  we  know  it  today  and  we  therefore  strenuously  oppose 
the  adoption  of  any  of  these  bills  in  part  or  in  whole. 

The  second  set  of  bills  are  study  bills,  which  upon  introduction  totally 
mischaracterized  the  status  of  Indian  gaming.  The  bills  themselves  are  devoid  of 
recognition  of  tribes  as  sovereign  governments  and  the  historical  Federal/tribal  rela- 
tion^iip.  In  fact,  the  bills  seek  to  study  the  overall  impacts  of  gaming  nationally 
and  do  not  include  representatives  of  tribal  governments  in  the  creation  of  the  body 
to  develop  the  study. 

Indian  gaming  is  a  highly  regulated  and  geographically  isolated  component  part 
of  the  gaming  industry.  Over  the  years,  the  efforts  of  law  enforcement  and  the 
growth  of  the  legal  side  of  the  industry  has  eaten  away  the  market  share  of  the  ille- 
gal component.  If  the  representatives  wish  to  study  something  it  should  be  the  ille- 
gal industry. 

It  is  our  position  that  the  study  proposals  are  ill  conceived,  unnecessary  and  come 
at  a  time  when  Congress  should  be  most  concerned  about  budget  cutting  not  spend- 
ing. We  therefore  respectfully  oppose  the  adoption  of  these  bills. 

The  third  set  of  one  is  the  bill  proposing  to  amend  the  IGRA  in  such  a  manner 
to  broaden  the  opportunities  afforded  tribes.  At  this  time  our  analysis  is  not  com- 
plete. We  hope  to  provide  additional  testimony  at  the  future  hearings  when  sched- 
uled. However,  we  do  support  the  concept  of  strengthening  and  broadening  the  op- 
portunities. 

Please  accept  our  gratitude  for  the  efforts  of  both  Senator  Inouye  and  McCain  for 
your  unfiinching  support  of  tribal  efforts  to  protect  gaming  on  Indian  reservations. 
In  addressing  S.  487,  we  wish  at  the  outset  to  acknowledge  the  difficulties'  in  the 
attempt  to  respond  to  all  the  varied  interests  in  the  area,  we  respectfully  submit 
the  following  comments  in  the  spirit  of  viewing  S.  487  as  a  step  in  the  right  direc- 
tion: 

1.  Scope  of  Gaming.  We  fiilly  support  the  exclusion  of  the  scope  of  gaming  issue 
from  the  legislation.  The  existing  law  created  the  very  mechanism  to  determine  this 
issue.  There  are  well  over  100  compacts  that  are  proof  that  this  mechanism  works. 
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This  mechanism  is  what  the  states  negotiated  in  1988.  The  states  should  not  be  re- 
warded for  walking  away  from  this  compromise.  The  proven  and  successful  way  to 
achieve  a  definition  of  the  scope  of  gaming  is  to  NEGOTIATE. 

2.  Tribal  Regulatory  Authority.  A  fundamental  concept  that  is  absolutely  nec- 
essary to  protect  in  any  amendments  to  the  IGRA  iS  that  the  local  tribal  regulatory 
responsibilities  must  be  recognized  and  they  must  unambiguously  state  tnat  the 
tribal  authority  is  the  first-line  primary  authority.  The  role  of  the  state,  if  any,  has 
been  defined  in  the  tribal/state  compacts  as  it  pertains  to  Class  III  and  should  also 
be  recognized.  The  proposed  legislation  in  the  congressional  finding  attacks  this  con- 
cept by  amending  tne  language  of  existing  laws  which  state  that  tne  tribes  have  the 
"exclusive  right  to  regulate  gaming  activity  on  Indian  lands.  .  .  "  and  replaces  it 
with  language  that  diminishes  and  appears  to  split  the  authority  between  the  tribes 
and  the  Federal  Government.  See  Section  2(4).  This  is  an  unacceptable  diminish- 
ment  of  primary  tribal  regulatory  authority.  It  is  our  view  that  the  Federal  Govern- 
ment's proper  role  is  to  provide  technical  assistance,  supportive  law  enforcement  ef- 
forts to  tribes  enforcing  tribal  law  and  in  an  advisory  capacity  to  assist  in  develop- 
ing strategies  to  protect  the  integrity  of  the  games.  We  propose  the  following  lan- 
guage: 

"(4)  Indian  tribes  have  the  right  to  regulate  the  operation  of  gaming  activities  on 
Indian  lands  and  the  primary  responsibility  for  regulation  of  gaming  activities  on 
Indian  lands  if  such  gaming  activities  are: 

(A)  not  specifically  prohibited  by  Federal  law',  and 

(B)  conducted  in  a  state  that  as  a  matter  of  public  policy  permits  such  gaming 
activities. 

Congress  and  the  tribes  have  the  authority  to  regulate  the  privilege  of  doing  busi- 
ness with  Indian  tribes  in  Indian  country  through  the  creation  of  minimum  licens- 
ing standards  which  are  enforced  by  the  tribe  though  tribal  law." 

It  is  our  strong  belief  that  this  language  is  more  consistent  with  the  findings  pro- 
moting strong  tribal  government.  The  best  results  will  emerge  from  allowing  the 
local  governments  to  govern. 

3.  Federal  Minimum  Standards.  First,  we  must  respectfiilly  take  issue  with  re- 
gard to  the  introductory  statement  of  Senator  McCain  which  suggests  that  the 
premise  justifying  the  need  for  Federal  minimum  standards  arises  from  a  concern 
that  a  "void"  exists  in  the  current  tribal  regulatory  efforts  and  that  is  "void"  will 
"become  more  and  more  attractive  to  criminal  elements.  .  .  "  This  premise  does  not 
accurately  portray  the  status  of  tribal  regulatory  efforts  and  capabilities  in  Min- 
nesota, we  in  Minnesota  have  dedicated  tremendous  resources  to  protecting  the  in- 
tegrity of  our  gaming.  We  have  sophisticated  state-of-the-art  internal  control  sys- 
tems, surveillance  and  security  systems  and  have  developed  formal  and  informal  en- 
forcement networks  between  the  tribes,  state,  local  and  Federal  enforcement  agen- 
cies for  the  exchange  of  intelligence.  It  is  very  unfortunate  that  some  reference  to 
these  facts  were  ignored  by  the  statement.  It  may  very  well  be  that-there  are  tribes 
who  are  at  various  levels  of  developing  such  standards  and  capabilities  and  that  this 
fact  presents  a  danger,  but  we  feel  strongly  that  our  industry  is  too  often  painted 
with  a  negative  broad  brush  when  it  comes  to  the  issue  of  integrity  of  our  games. 

We  do  support  the  concept  of  creating  Federal  minimum  standards  with  the  condi- 
tion that  the  standards  be  flexible  in  their  scope  of  application,  that  the  standards 
not  create  expensive  Federal  mandates,  that  the  standards  are  implemented  and  en- 
forced at  the  local  level  with  primary  enforcement  responsibility  left  to  the  tribes, 
and  that  the  standards  be  develop)ed  With  tribal  input  with  the  fundamental  role 
of  the  Federal  Government  being  advisory  in  nature  with  capability  to  ascertain  and 
provide  technical  assistance  to  tribes  not  in  compliance  with  the  standards  . 

We  respectfully  urge  the  following: 

3.1.  Composition  of  the  advisory  committee  include  a  majority  of  tribal  representa- 
tives; 

3.2.  Enforcement  of  minimum  standards  remain  with  tribal  authorities  or  as  pro- 
vided in  a  duly  approved  tribal/state  compact. 

4.  Federal  Licensing.  The  proposed  legislation  carries  forward  from  8.  2230  the 
requirement  that  Feoeral  licensing  is  required  of  five  classes  of  persons  or  entities 
relating  to  the  tribes  gaming  enterprise.  These  are  all  found  in  Section  10  of  the 
proposed  legislation. 

This  section  fails  to  state  who  has  the  authority  to  issue  the  licenses. 

This  section  imfX)ses  a  contract  approval  process  that  if  not  implemented  exclu- 
sively by  the  tribe,  lays  the  potential  foundation  for  implementation  by  the  Federal 
agency  who  currently  has  an  unambiguous  record  of  non-performance  in  an  area 
they  currently  have  responsibility  over.  We  object  strenuously  to  concurring  with  a 
formula  for  disaster.  Today,  tribes  are  not  enjoying  the  fijll  benefits  of  the  IGRA  be- 
cause the  National  Indian  Gaming  Commission  (NIGC)  has  totally  failed  in  its  time- 
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ly  review  of  management  contracts.  It  now  takes  in  excess  of  14  months  for  this 
agency  to  complete  its  only  existing  responsibility. 

For  us  to  agree  that  the  NIGC  or  any  other  Federal  agency  located  in  Washing- 
ton, DC  should  have  this  responsibility  will  diminish  tribal  regulatory  authority  and 
bring  the  industry  to  a  grinding  halt.  It  is  not  in  our  interest  to  insert  into  our  cur- 
rent effective  process  the  potential  for  inside  the  belt  line  grid  lock  of  our  enter- 
prises. 

We  oppose  this  obvious  attempt  to  build  another  bloated  inefficient  and  destruc- 
tive Feaeral  agency.  In  todays  Washington  environment  we  see  skeletons  created  by 
Federal  regulatory  mechanisms  that  have  drained  the  life  blood  from  many  indus- 
tries. AS  this  trend  is  reversing  for  those  industries,  banks,  the  FCC  and  others  why 
must  it  march  forward  against  tribal  gaming. 

5.  Self- Regulation.  The  existing  law  provides  for  the  tribes  to  be  provided  the  op- 
portunity for  self-regulation  of  its  gaming  activities.  The  law  was  passed  in  1988. 
why  do  we  not  have  regulations  proposed,  adopted,  and  implemented?  There  cur- 
rently exist  many,  many  tribes  wno  have  superior  records  of  self-regulation.  The 
proposal  in  S.  2230  eliminated  this  provision.  The  proposal  in  S.  487  maintains  the 
provision  but  is  inadequate.  The  proposed  certification  for  self-regulation  found  in 
Section  10(c)  of  S.  487  needs  to  be  less  subjective.  The  vague  language  in  this  sec- 
tion clearly  undermines  the  right  of  tribes  to  regulate  these  activities  in  contraven- 
tion to  the  Act's  purpose  of  promoting  strong  tribal  government.  There  should  be 
an  objective  set  oi  requirements  that  are  clearly  defined,  there  should  be  time  cer- 
tain dates  and  opportunities  for  tribes  to  pursue  a  course  of  due  process  that  would 
be  consistent  with  promoting  strong  tribal  government. 

6.  Annual  Fees.  The  proposed  fees  are  excessive.  A  fee  structure  should  be  created 
that  would  take  into  consideration  the  size  of  the  facility  and  credits  the  tribe  with 
deductions  for  the  debt  incurred  to  develop  the  enterprise. 

As  previously  stated  in  reference  to  the  House  study  bills,  we  have  no  assurances 
of  tribal  representation  on  the  Commission  which  this  proposed  bill  would  establish 
to  study  gambling. 

We  oppose  this  legislation  as  premature  and  inadequate  without  tribal  represen- 
tation. 

As  always,  we  wish  to  restate  our  position  that  the  existing  law  should  not  be 
amended.  However,  should  Congress  find  it  necessary  to  amend  the  IGRA,  we  hope 
all  of  our  comments  will  be  adhered  to  in  developing  the  final  legislation.  We  re- 
spectfully reserve  the  right  to  oppose  the  final  version  of  the  proposed  amendments. 
We  also  urge  the  Senate  to  hold  additional  hearings  to  afford  tribal  leaders  their 
right  to  participate. 


Prepared  Statement  of  Dallas  Ross,  Chairman,  Upper  Sioux  Board  of 
Trustees,  Upper  Sioltc  Dakota  Community,  Granite  Falls,  MN 

Indian  people  have  suffered  a  long  history  of  betrayal  and  devastation  that  began 
with  the  arrival  of  Europeans  to  America.  Before  any  explorers  "DISCOVERED"  the 
continent,  the  first  Americans  lived  peacefully  off  the  land  for  many  centuries  by 
hunting  buffalo,  gathering  foods  and  otherwise  subsidizing  their  lives  and  cultures 
with  the  bountiftil  country.  Their  life-style  changed  quickly  as  more  and  more  set- 
tlers arrived.  Only  recently,  through  gaming,  have  tribes  been  able  to  make  ad- 
vances toward  repairing  their  social  systems  and  building  strong  economies.  Now, 
there  are  those  who  would  like  to  take  action  toward  stripping  away  gains  made 
by  tribal  governments. 

The  Upper  Sioux  Dakota  people  have  lived  in  Southwestern  Minnesota  for  cen- 
turies. Like  most  tribes,  we  have  suffered  humiliation,  witnessed  broken  promises 
and  faced  near  extinction.  But,  we  have  survived.  When  the  Indian  Gaming  Regu- 
latory Act  (IGRA)  was  passed,  our  tribe,  like  other  tribes  in  Minnesota,  were  among 
the  first  in  the  Nation  to  compact  with  the  state  to  conduct  gaming  on  our  reserva- 
tion. This  was  our  first  step  toward  social  and  economic  self-sufficiency  since  the 
arrival  of  the  Europeans. 

Not  long  ago  few  iobs  existed  on  our  reservation  and  many  people  were  forced  to 
live  on  welfare  with  incomes  falling  far  below  the  poverty  level.  Moreover,  edu- 
cational opportunities  were  limited,  nousing  was  sub-standard  and  health  services 
were  inadequate.  Because  we  are  a  small  reservation,  state  and  Federal  funds  re- 
quired to  support  normal  human  needs  were  almost  non-existent.  For  us,  a  HUD 
housing  program  would  mean  one  house.  Basic  services  such  as  community  water, 
sewer,  and  police  and  fire  protection  never  reached  our  area. 

The  advent  of  tribal  gaming  changed  all  of  this.  Today,  we  are  the  second  largest 
employer  in  Yellow  Medicine  County.  Every  member  of  our  tribe  who  wants  a  job 
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can  find  meaningful  employment  either  at  our  tribal  owned  and  operated  casino  or 
at  one  of  the  many  tribal  programs  now  subsidized  by  casino  revenues.  Instead  of 
leaving  our  community,  people  are  returning  home  and  now  have  the  opportunity 
to  be  nappy  and  productive  citizens.  Currently,  our  tribe  is  involved  in  a  vigorous 
land  re-purchase  program  which  will  give  every  member  of  the  reservation  the  op- 
portunity to  live  in  aiTordable,  modem  housing.  In  addition,  many  of  our  programs 
in  the  areas  of  health  care,  education  and  family  services  are  either  made  possible 
or  partially  subsidized  with  casino  revenues.  The  Upper  Sioux  Dakota  Community 
can  now  enjoy  the  same  type  of  lifestyle  afforded  to  most  middle-income  Americans. 

Over  200  years  ago.  Tribes  were  declared  to  be  SOVEREIGN  so  the  Federal  Gov- 
ernment could  secure  the  transfer  of  land  ownership  from  Indian  people.  As  part 
of  that  process,  the  Federal  Government  decided  that  treaty-making  would  become 
the  basis  for  all  legal  and  political  relationships,  since  treaties  can  only  be  made 
between  separate  nations,  tne  tribes  were  thought  of  as  sovereign  and  were  dealt 
with  on  a  government  to  government  basis.  The  policy  still  stands  today.  As  sepa- 
rate nations,  the  internal  civil  affairs  of  tribes  are  within  their  own  respionsibility. 
Therefore,  tribal  nations  are  similar  to  state  governments  as  self  regulating  bodies 
under  the  protection  of  the  Federal  Government. 

Under  the  rationale  of  the  Supreme  Court  in  the  1987  Cabazon  case,  an  Indian 
tribe,  as  a  matter  of  its  inherent  tribal  sovereignty,  had  a  right  to  license  and  regu- 
late, or  to  engage  in  any  gaming,  permitted  by  a  state  as  a  matter  of  its  public  pol- 
icy free  of  any  state  regulation  or  control.  Had  IGRA,  with  its  class  III  compacting 
provision,  not  been  enacted  into  law,  tribes  could  have  gone  forward  with  sucn  gam- 
ing activities  until  state  law  was  changed  to  prohibit  such  activity  as  a  matter  of 
its  criminal  law  and  public  policy.  The  states  would  have  retained  their  ultimate 
control  of  Indian  gaming  by  controlling  state  law  and,  thereby  state  public  policy. 

However,  the  states,  in  combination  with  various  segments  of  the  non-Indian 
gaming  industry,  demanded  that,  notwithstanding  the  tribal  rights  determined  in 
the  Cabazon  case,  a  Federal  law  be  passed  (IGRA)  giving  them  some  control  over 
Indian  class  III  gaming  where  their  own  laws  permitted  that  activity.  Congress  did 
so,  imposing  upon  the  tribes  the  requirement  that  they  negotiate  a  compact  with 
the  states  for  class  III  gaming.  The  tribes  were  forced  to  accept  this  "compact"  com- 
promise. 

It  is  our  belief  that  the  IGRA  is  generally  working  the  way  the  Congress  intended 
it  to  work  and  no  amendments  are  necessary.  We  feel  strongly  that  changes  in  the 
law  will,  in  all  likelihood,  result  in  the  further  erosion  of  our  tribal  sovereignty.  We 
also  understand  that  there  are  many  members  of  Congress  who  are  supporters  of 
tribal  rights  and  defenders  of  tribal  sovereignty  but  believe  that  the  act  must  be 
amended  in  order  to  hold  off  anti-Indian  opposition.  To  that  end  we  support  S.  487 
and  make  the  following  comments: 

The  only  amendment  necessary  is  one  to  stop  the  states  from  using  10th  and  11th 
Constitutional  amendments  to  avoid  compacting. 

We  will  support  provisions  on  minimum  standards  if  tribes  are  involved  in  devel- 
oping such  standards  and  if  the  bill  ensures  that  the  responsibility  for  meeting 
those  standards  remains  with  the  tribes. 

We  would  also  reserve  the  right  to  oppose  the  bill  if  it  were  amended  in  a  way 
that  compromises  tribal  sovereignty  or  further  infringes  up  on  our  rights  as  recog- 
nized in  the  Cabazon  decision. 

The  licensing  and  regulatory  authority  for  class  III  tribal  gaming  must  be  dealt 
with  in  the  tribal-state  compacting  process,  and  licensing  and  enforcement  must  re- 
main at  the  tribal  level. 

The  scof)e  of  gaming  should  remain  unchanged.  When  a  state's  public  policy  per- 
mits gaming,  the  state's  regulatory  system  should  not  be  applicable,  including  regu- 
lations that  determine  bets,  hours  of  play,  and  the  number  of  machines  or  tables. 

The  "grandfathering"  clause  in  section  12  must  stay  in  place  in  order  to  protect 
our  compacts,  the  investment  that  we  have  made  in  this  business,  and  to  assure 
protection  from  state  encroachment  on  both  our  compacts  and  sovereignty. 

It  is  important  that  Congress  not  allow  history  to  repeat  itself.  As  a  tribal  govern- 
ment we  realize  that  casino  gaming  is  not  an  end  in  itself.  It  is  a  means  to  achieve 
what  no  other  Federal  economic  development  program  has  been  able  to  do  in  more 
than  200  years — foster  the  return  of  self-respect  and  economic  self  sufTiciency  to  In- 
dian people.  We  are  a  small  reservation  located  in  a  rural  isolated  area  of  the  state. 
Our  gaming  enterprise,  by  most  standards,  is  a  small  and  modest  business.  Still, 
our  tribe  is  starting*  to  pull  itself  up  by  its  bootstraps.  However,  we  first  needed 
boots.  Here,  on  the  Upper  Sioux  Reservation,  the  progress  that  has  been  made  is 
only  a  start  in  the  reparation  of  over  500  years  of  damage  that  began  with  the  first 
European  explorers.  While  we  are  experiencing  dramatic  improvement  in  our  social 
and  economic  situation,  it  will  take  generations  to  repair  the  devastation  to  the  so- 
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cial  structure  of  our  community.  Casino  gaming  needs  to  remain  a  sovereign  right 
of  tribal  governments  because  it  is  our  strongest  chance  for  a  new  beginning. 

Indian  gaming  is  fulfilling  the  promise  envisioned  by  Congress  when  it  enacted 
IGRA  in  1988.  We  strongly  urge  yoU  and  the  members  of  Committees  to  help  us 
protect  and  preserve  our  New  Bufralo,  and  not  let  it  be  destroyed  the  way  the  old 
Duffalo  was. 
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STATEMENT  OF  SENATOR  CONRAD  BURNS 

TO  JOINT  COMMITTEE  HEARING  ON 

S.427 

BILL  TO  AMEND  THE  INDIAN  GAMING  REGULATORY  ACT 

JUNE  22,  1995 


I  would  like  to  thank  the  Chairmen  of  these  Committees  for 
the  opportunity  to  have  this  statement  placed  into  the  record. 
In  addition  I  would  ask  that  a  statement  from  the  Governor  of 
Montana,  Marc  Racicot,  and  a  group  of  local  citizens  be 
placed  in  the  record  as  well.   This  is  a  law  that  has  had,  and 
will  continue  to  have  a  great  impact  on  my  state  of  Montana,  and 
the  citizens  attempting  to  do  business  in  the  state. 

In  several  areas  throughout  Montana  the  state  government  and 
the  tribal  government  have  yet  to  reach  an  agreement  on  a  compact 
that  will  allow  gaming  on  the  reservations.  A  crucial  element  of 
the  enactment  of  IGRA  in  the  state.  These  are  areas  that,  unlike 
the  Chairmans  state,  are  considered  open  reservations. 
Tribal  areas  where  a  major  portion  of  the  land  within  the 
reservation  are  owned  by  non-tribal  members . 

I  am  in  favor  of  changing  the  Indian  Gambling  Regulatory 
Act,  but  I  do  not  believe  that  this  bill  answers  many  of  the 
questions  that  have  occurred  in  my  state  of  Montana.   I  don't  see 
where  this  bill  addresses  or  clarifies  the  intent  of  the  act  as 
it  pertains  to  the  non-indian  owned  land  within  the  boundaries  of 
the  reservation .   This  has  occurred  in  more  than  one  occasion  in 
Montana.   This  failure  to  address  and  define  the  term  "Indian 
lands"  will  continue  to  thwart  efforts  in  Montana,  and  other 
states,  to  come  to  some  sort  of  working  agreement  between  the 
state  governments  and  tribes .   I  believe  it  is  necessary  for  the 
Congress  to  define  the  terminology  that  will  remove  non-tribal 
lands  and  ownership  from  being  subject  to  IGRA  and  be  made 
subject  to  state  law. 

Another  of  the  issues  that  this  bill  will  not  address  is 
that  of  the  state  governments  authority  over  the  issue  of 
gambling  in  their  states.   In  Montana,  th*^  state  provides  for 
gambling  on  a  limited  basis .   This  provides  for  numerous 
opportunities  for  employment  and  cash  flow  within  the  state.   In 
a  state  like  Montana,  where  we  are  dependent  upon  our  natural 
resources  and  agricultural  communities  for  the  majority  of  our 
economy.   It  is  additionally  important  that  we  provide  the  state 
the  ability  to  increase  the  economic  base  of  tourism  through  the 
addition  of  offering  gaming  to  tourists.   Tourists  that  either 
are  visiting  our  state,  or  just  passing  through.   Yet  the 
language  of  this  act  does  not  expressly  give  the  states  authority 
to  provide  for  the  laws  that  will  directly  effect  their  ability 
to  govern  themselves.   In  Montana,  the  state  has  provided  for 
small  stakes  gaming,  they  are  not  prepared  to  accept  the  full 
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casino  gaming  thatirthese  provisons  would  allow  to  tribes  within 
the  state. 

Added  to  the  above  determination  of  the  problems  that  face 
each  state  with  a  reservation  within  their  boundaries,  is  the 
authority  that  this  bill  will  provide  to  the  Secretary  of  the 
Interior.   Under  the  provisons  of  this  amendments'  language,  the 
Secretary  of  the  Interior,  in  certain  circumstances  can  approve 
compacts  that  have  yet  to  be  agreed  to.   Agreements  that  are 
being  negotiated  between  the  tribal  and  state  governments . 
Again,  in  Montana,  the  compacts  that  are  presently  in  negotiation 
can  be  complex  and  have  numerous  provisons  attached  to  them. 
However,  with  this  language,  the  Secretary  will  have  the 
authority  to  come  to  the  table  and  enact  the  compact.   If  proper 
guidance  were  given  to  the  governments  of  the  parties  involved 
the  Secretary  and  his  authority  would  not  be  necessary  to  provide 
for  mitigation  between  these  two  governments . 

I  do  not  believe  that  the  people  of  Montana,  and  this  nation 
voted  to  remove  authority  from  the  state  governors  this  past 
fall.   It  is  my  belief  that  instead  they  voted  to  have  less 
federal  government  in  their  lives,  and  more  local  authority 
given  to  the  states  for  dealing  with  the  issues  that  they  face. 
This  language  opposes  this  process.   The  bill  as  drafted  will 
remove  much  of  the  authority  of  state  governors  and  grant  it  to 
the  federal  government  through  the  Secretary  of  the  Interior.   We 
need  to  address  this  issue  before  we  can  move  forward  with  this 
type  of  legislation. 

Overall,  Mr.  Chairman,  I  am  in  agreement  with  your  efforts 
to  provide  for  the  future  of  the  Indians  and  tribal  members 
within  our  states .   I  have  worked  very  hard  to  provide 
opportunities  for  the  tribal  members  within  my  state.   I  have 
worked  to  develop  language  that  will  offer  new  opportunities  to 
the  tribes  in  my  state,  to  give  the  youth  the  chance  to  move 
forward.   I  will  continue  to  do  this,  yet  I  must  also  respect  the 
rights  of  the  remainder  of  the  state  of  Montana  and  allow  them 
opportunities  for  their  futures  as  well. 

Mr.  Chairman,  I  join  with  Governor  Marc  Racicot  of  Montana, 
and  ask  that  you  incorporate  language  that  has  been  developed  in 
H.R.  1512.   It  is  much  more  responsive  to  the  needs  of  all 
involved  in  this  very  troublesome  issue. 

I  would  like  to  have  placed  in  the  record  the  statement  of 
Governor  Racicot  and  also  a  group  of  concerned  citizens  who  are 
directly  impacted  by  the  Indian  Gaming  Regulatory  Act.   I  thank 
the  Chairman  for  allowing  me  to  provide  this  statement  for  the 
record  and  to  offer  the  statements  of  my  fellow  Montanans . 
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June  19.  1995 


Senator  Conrad  Burns 
Senate  Dirltsen  Building  183 
Washington.  D.C.  20510 

Dear  Senator  Bums: 

Enclosed  herewith  is  a  Memorandum  and  Statement  of  Position  which  we  have  prepared 
on  behalf  of  a  number  of  business  owners  doing  business  on  the  Flathead  Reservation 
in  Montana  therein  refen'ed  to  as  the  l-ake  County  Business  Group.  The  Memorandum 
and  Statement  of  Position  which  we  prepared  outlines  certain  objections  which  our 
clients  have  to  the  Indian  Gaming  Regulatory  Act  (IGRA)  and  those  amendments 
proposed  by  S.487  incident  to  the  definition  of  "Indian  Lands*.  As  noted  In  the 
Memorandum,  more  than  ninety  percent  of  the  25,000  Lake  County  residents  are  not 
members  of  the  Salish  Kootenai  Indian  Tribe,  but  reskle  on  their  own  privately  owned 
property  in  Lake  County  on  an  "open  reservaflon".  For  the  reasons  given  in  the 
Memorandum  and  Statement  of  Position,  we  would  urge  that  the  definition  of  "Indian 
Lands"  in  IGRA  be  modified  to  exclude  gaming  -business  operations  conducted  on 
privately  owned  lands  by  non-Indians.  To  do  otherwise  would  not  only  defeat  the  dear 
intent  of  IGRA  as  it  was  initially  enacted,  but  seriously  discriminate  against  non-Indian 
landowners  by  imposing  inequitable  restrictions  on  the  use  of  their  privately  owned  land. 

We  would  hope  that  you  would  make  our  Memorandum  and  Statement  of  Position  a  part 
of  the  record  during  the  forthcoming  June  22,  1995  hearings  incident  to  proposed 
Amendments  to  IGRA,  and  to  give  your  support  to  the  position  which  our  clients  take. 

Thanking  you  in  advance  for  your  consideration,  I  am, 

Yours  truly. 

MULRONEY,  DELANEY  &  SCOTT 


DLD/wo 


93-810  -  95  -  7 
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MEMORANDUM  AND  STATEMENT  OF  POSITION 

DATE:  June  19.  1995 

TO:  THE  HONORABLE  JOHN  McCAIN.  CHAIRMAN.  AND  MEMBERS  OF  THE 

SEN/TE  COMMITTEE  ON  INDIAN  AFFAIRS  AND  THE  HONORABLE 
ELTON  GALLEGLY.  CHAJRMAN  OF  THE  HOUSE  SUBCOMMITTEE  ON 
NATIVE  AMERICAN  AND  INSULAR  AFFAIRS 

FROM:  PRIVATE    FEE    PROPERTY   AND    BUSINESS    OWNERS    ON    THE 

FLATHEAD  RESERVATION,  MONTANA  (LAKE  COUNTY  BUSINESS 
GROUP)  AND  DEXTER  L  OELANEY.  THEIR  ATTORNEY 

RE:  IGRA;  PROPOSED  AMENDMENTS  TO  IGRA;  AND  JUNE  22.  1995 

HEARING  ON  S.  487 


A.  Pumose  of  Mamorandum 

The  purpose  of  this  Memorandum  is  to  provide  the  members  of  the  Senate 
Committee  on  Indian  Affeirs  and  the  House  Subcommittee  on  Native  American  and 
Insular  Affairs  with  a  brief  history  of  the  existenoe  of  the  Flathead  Reservation,  Montana, 
as  relates  to  IGRA  and  its  impact  on  the  non-tndlan  owners  of  private  fee  property;  to 
discuss  resulting  Inequities;  to  discuss  the  amendments  proposed  by  S.  487;  and  to  set 
forth  the  position  of  non-tribal  owners  of  businesses  and  private  fee  properties  and 
proposed  amendments. 

B.  Brief  History.  In  Montana,  certabi  limited  forms  of  gaming  activity  have  been 
statutorily  allowed  since  1985.  Since  its  Inception,  allowable  video  gaming  has  provided 
a  substantial  source  of  income  to  the  State  through  taxation,  a  source  of  employment 
In  an  otherwise  depressed  State  economy,  and  has  provided  businesses  where  video 
gaming  has  been  conducted  with  an  augmented  source  of  Income,  oft-times  just  enough 
for  many  business  owners  to  keep  their  doors  open.    That  situation  existed  on  the 
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Flathead  Reservation  until  Federal  officials  elected  to  enforce  the  Johnson  Act  (15  USC 
Section  1175.  et.  seq.),  which  proscribed  gaming  and  gaming  related  activities  In  "Indian 
country". 

As  the  result  of  the  enforcement  of  the  Johnson  Act,  a  number  of  inequities  arose 
as  related  to  gaming  on  Indian  Reservations  because  Indian  tn'bes  were  deprived  of  the 
right  to  conduct  gaming  operations,  while  other  dtlzens  of  the  State  could  do  so  freely. 
The  same  situation  existed  in  other  states  under  similar  circumstances. 

Largely  in  part  due  to  those  inequities,  the  Indian  Gaming  Regulatoiy  Act  (IGRA) 
was  enacted.  As  the  Committees  are  well  aware,  IGRA  allows  the  type  of  video  gaming 
previously  in  place  on  the  Flathead  Reservation  to  be  conducted  |f  a  Tribal  -  State 
gaming  compact  is  negotiated  and  signed.  Unless  a  compact  is  entered  into,  such 
gaming  is  proscribed  on  "Indian  lands",  as  defined  by  IGRA.  To  date,  the  State  of 
Montana  and  the  Salish  and  Kootenai  Tribes  of  the  Flathead  Nation  have  been  unable 
to  successfully  negotiate  a  Tribal  -  State  compact,  and  a  morass  of  litigation  has  er^ued. 

The  stated  purpose  of  IGRA,  both  presently  (and  prospectively,  should  S.  487  be 
adopted  in  its  present  form)  is  to  provide  a  statutory  basis  for  the  operation  of  gaming 
by  Indian  tribes  as  a  means  of  promoting  Tribal  economic  development,  self  sufficiency, 
and  strong  Tribal  Govemment;  to  provide  a  statutory  basis  for  regulation  so  as  to  shield 
Indian  gaming  from  organized  crime;  to  promote  ^ir  and  honest  gaming;  and  to  provide 
for  Federal  regulation  by  a  National  Indian  Gaming  Commission.  25  USC  §  2702. 

Under  IGRA,  \he  term  "Indian  lands"  means  all  lands  which  are  witiiln  the 
tioundary  of  any  Indian  reservation,  and  any  lands  to  which  titie  is  held  In  trust  by  the 
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United  States  for  the  benefit  of  any  Indian  tribe.  §  2703(4).  Thus.  IGRA  does  not 
exclude  from  its  definition  of  the  lands  controlled  under  Its  provisions  private  fee  property 
owned  by  non-Indians  who  live  v/ithin  the  txwndaries  of  an  Indian  reservation. 

The  Flathead  Reservation  ,  an  'open  reservation',  is  almost  exclusively  located 
in  Lake  County,  Montana.  Fewer  than  ten  percent  of  the  in  excess  of  25,000  Lake 
County  residents  are  enrolled  members  of  the  Salish/Kootenai  Tribes.  The  non-Indians 
residing  in  l^l(e  County  own  substantial  real  estate  tn  the  County,  on  which  many 
businesses  are  located.  These  properties  are  owned  by  non-Indians  without  restriction 
and  In  fee.  The  Salish/Kootenai  Tribes  make  absolutely  no  claim  of  ownership  or  quasi 
ownership  interests  in  such  properties  or  businesses. 

Historically,  the  Flathead  Reservation  is  an  "open  reservation'',  l.e.,  one  where 
many  years  ago  the  Tribes  sold  off  substantial  real  estate  holdings  to  non-Indians  in  fto 
who  have  since  used  what  Is  now  indisputably  their  own  private  fee  property  for  a  variety 
of  purposes  In  which  the  Tribes  have  no  proprietary  or  otiier  interest  of  any  nature 
whatsoever.  The  Over  22,000  Lake  County  residents  who  are  non-Indians,  among  them 
the  Lake  County  Business  Group,  are  to  various  degrees  affected  by  the  IGI^ 
legislation,  which  Is  dearly  designed  to  affect  j2Dly  the  interests  of  Indians  on  Indian 
owned  land  or  land  held  for  their  trust. 

At  present,  the  State  of  Montana  and  the  SaRsh  and  Kootenai  Tribes  are  at  an 
Impasse  In  terms  of  negotiating  a  compact,  with  no  foreseeable  end  in  sigfit.  Litigation 
has  be&n  initiated  by  the  Tribes  as  against  the  State  challenging  the  State's  'good  feith" 
in  attempting  to  negotiate  a  compact  That  action  may  be  pending  for  months  or  even 
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years.  Non-Indian  residents  of  Lake  County  owning  business  properties  where  gaming 
was  previously  allowed  and  tlieir  employees  have  and  will  continue  to  suffer  tremendous 
econonriic  losses,  entirely  in  disparity  with  all  business  people  owning  fee  properties 
elsewhere  In  the  State  of  Montana.  The  State,  with  serious  fiscal  problems,  continues 
Id  lose  revenue,  many  Montanans  remain  unemployed,  and  business  owners  have 
suffered  substantial  losses  sometimes  having  been  forced  to  "shut  their  doors"  or  forced 
Into  bankruptcy. 

C.  Position. 

1.  Tribal  Economic  Salf-Suffidencv  and  Soveretgnfy. 
The  Business  Group  does  not  taice  Issue  with  the  concepts  of  Tribal 
sovereignty,  the  right  to  self-determination,  or  the  need  for  Tribal  economic 
development  Those  are  legitimate  areas  of  public  concern,  and  valid  areas 
which  should  be  the  subject  of  Federal  legislation.  However,  as  presently  enacted 
and  as  S.  487  is  presently  drafted,  legitimate  concerns  arise  lest  non-Indian 
citizens  such  as  those  comprising  the  Business  Group,  and  untold  others  similarly 
situated,  will  be  treated  inequitably  and  un^irly.  IGRA  can  be  amended  and 
structured  in  such  a  fashion  so  as  to  promote  Indian  related  public  policy  goals 
while  at  the  same  time  accommodating  the  legal  rights  and  needs  of  non-Indians 
doing  business  on  their  own  private  property.  Without  such  modification,  a 
serious  public  policy  concern  is  thwarted  -  relations  between  Indian  Tribes  and 
non-Indians  (and  between  Indian  tribes  and  the  states  within  whibh  Indian 
reservations  are  located)  are  dramatically  deteriorated,  and  in  fact,  sometimes 
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hostile.  Other  public  policy  goate  are  at  stake  as  well,  as  are  discussed  below. 

2.   Position  of  Non-Indian  Business  Owners. 

Montana  business  owners  operating  businesses  on  their  own  private 
property  stiould  not  be  inequitably  regulated  by  Federal  legislation.  The 
individuals  comprising  Business  Group  and  many  others  are  being  unfairly  and 
unlawfully  treated  and  discriminated  against  because  of  the  fashion  In  which 
"Indian  lands"  is  defined  in  both  present  and  the  pending  IGRA  legislation.  Due 
to  the  present  (and  proposed)  definitbn  of  "Indian  lands",  further  discrimination 
exists  because  there  remains  an  impasse  bettveen  the  State  of  Montana  and  the 
Salish  and  Kootenai  Tribes  in  negotiating  a  Trbal  -  State  compact 

IGRA  was  passed  to  allow  Indian  interests  to  become  involved  in  gaming 
activities  on  "Indian  lands".  The  indi^duals  comprising  the  Business  Group  are 
not  Indian  Interests,  but  rather,  private  business  people  operating  lawful 
businesses  on  private  fee  property  on  an  open  reservation,  where  ninety  percent 
(or  more)  of  the  population  of  which  is  non-Indian.  The  Business  Group  should 
be  allowed  to  conduct  lawful  gaming  activities  in  the  same  manner  as  other  non- 
Indian  private  property  owners  throughout  the  State  of  Montana. 

When  IGRA  was  drafted  and  enacted.  Congress  ^led  to  consider  the 
rights  of  non-Indians  doing  business  on  privately  owned  fee  property  within  an 
open  reservation,  and  hence  "Indian  lands"  were  and  continue  to  be  defined  as 
"all  lands  within  the  limits  of  any  Indian  reservation".  It  is  the  understanding  of  the 
Business  Group  that  It  was  not  the  intent  of  Congress  in  enacting  IGRA  to 
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regulate  non-Indian  privately  owned  fee  property.  Rather,  as  stated  at  §  2702  of 
the  present  legislation,  the  intention  of  the  IGRA  legislation  was  to  "provide  a 
statutory  basis  for  the  operation  of  gaming  by  Indian  Tribes"  on  Indian  owned 
land.  As  noted  below,  that  legislative  intent  is  clear,  and  therefore  S.  487  should 
be  amended  in  Committee  so  as  to  modify  the  definition  of  "Indian  lands"  to 
accommodate  the  lawful  goals  of  individuals  such  as  those  in  the  Business  Group. 
The  implementation  of  the  overall  public  policy  oriented  purposes  of  IGRA  will  not 
be  detrimentally  impacted  by  modifying  IGRA  to  anive  at  Its'  original  legislative 
purpose. 

3.   Legislative  Intent. 

Various  individuals  in  the  Business  Group  have  had  conversations  with 
Chainnan  iVIcCain  with  regard  to  Congress's  intent  In  enacting  lORA.  it  has  been 
made  clear  that  IGRA  was  not  enacted  to  regulate  non-Indian  businesses 
conducted  on  privately  owned  property  located  within  the  boundaries  of  an  Indian 
reservation.  Entries  in  United  States  Code  Congressional  and  Administrative 
News  (USCCAN)  clearly  Indicate  that  it  was  not  Congress's  Intent  to  regulate  and 
control  non-Indian  privately  owned  fee  property,  but  rather  that  IGRA  was 
intended  only  to  apply  to  what  are  truly  and  in  a  literal  sense  "Indian  lands". 

In  this  regard,  privately  owned  fee  lands  existing  within  the  boundaries  of 

the  reservation  were  not  considered  to  be  Tribal  lands".   The  USCCAN  report 

recognizes  this  distinction  where  It  is  stated: 

"...  The  Committee  has  developed  a  framework  for  the  regulation  of 
gaming  activities  on  Indian  lands  which  provides  that  in  the  exercise  of  its 
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sovereign  rights,  unless  a  tribe  affirmatively  elects  to  have  State  law  and 
State  jurisdiction  extend  to  Tribal  lands,  the  Congress  will  not  unilaterally 
impose  or  allow  State  jurisdiction  on  Indian  lands  for  the  regulation  of 
Indian  gaming  activities.   USCCAN,  page  3075. 

In  several  other  instances,  the  USCCAN  Report  recognizes  the  same 

distinction,  evidencing  Congress'  clear  legislative  Intent.   For  example: 

a.  The  most  dear  Instance  of  Congressional  intent  is  found  on 
pages  3082  through  3083  of  the  Report.  There  it  is  noted  that  "it  is  the 
Committee's  Intent  that  ad  gamirig  other  than  Tribally  owned  gaming  on 
Indian  lands  be  operated  under  State  law".  It  is  further  noted  that  "Swhilo 
a  Tribe  should  Coense  such  enterprises  as  part  of  Its  Govemmental 
function,  the  Committee  has  determined  that  State  law  should  apply  to 
such  enterprises."  If  gaming  operations  on  non-Indian  fee  lands  located 
within  the  boundaries  of  an  Indian  resen/ation  were,  to  be  operated  "under 
State  law",  it  is  clear  that  Congressional  intent  was  that  there  need  not  be 
a  Tribal  -  State  compact  for  the  purpose  of  regulating  such  gaming, 
because  such  regulation  was  to  be  reserved  to  the  State.  Thus  privately 
owned  gaming  operations  on  private  fee  lands  were  not  intended  to  be 
subject  to  IGRA. 

b.  It  Is  noted  on  pages  3077  through  3078  that  a  Tribal  gaming 
ordinance  is  required  for  the  operation  of  a  Class  II  or  Class  III  game;  that 
the  same  must  be  approved  by  the  Commission;  and  the  Tribe  must  be  the 
sole  owner  of  the  gaming  enterprise.  That  language  obviously  only 
contemplated  Tribal  gaming  enterprises  on  tribally  owned  land  or  land  held 

7 


195 


in  trust  for  a  Tribe. 

c.  On  page  3080,  it  is  noted,  with  regard  to  a  one  year  grace  period 
provision  set  fortli  in  IGRA,  that  the  same  applies  to  any  Class  III  machine 
games  "legally  operated  by  Tribes  on  Indian  lands  on  or  before  May  1, 
1988".  With  regard  to  the  grace  period,  it  is  further  stated  that  it  Is  ".  .  . 
simply  intended  to  give  those  tribes  that  are  currently  operating  those 
games  which  will  become  Class  ill  games  upon  enactment  of  this  Bill,  the 
full  spectrum  of  time  envisioned  in  the  compact  process  . .  .".  The  same 
observations  made  above  apply  as  to  this  passage  in  the  report. 
4.   General  Observations. 

That  the  current  definition  of  "Indian  lands",  thrust  on  the  non-Indian 
owners  of  private  property  lands  is  unfair,  unjust,  and  probably  unconstitutional. 
In  many  cases,  the  individuals  comprising  the  Business  Group  and  others  similarly 
situated  have  purchased  real  property  with  the  expectation  of  equal  protection  of 
the  law  in  conducting  gaming  activities  othen/i/ise  and  elsewhere  lawful  in  the 
State  of  IVIontana.  If  those  investments  are  lost  by  Federal  legislation  fiat,  it  is 
very  much  akin  to  a  regulatory  tai<ing  of  property  without  just  compensation  in 
violation  of  the  Fifth  and  Fourteenth  Amendments  to  the  United  States 
Constitution. 

Unless  otherwise  rectified  by  appropriate  legislation  redefining  "Indian 
lands",  the  effect  would  not  only  be  intolerable  discrimination,  but  a  serious 
incursion  of  the  rights  of  non-Indians  to  enjoy  equal  protection  of  the  law. 
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Currently,  the  State  of  Montana  and  the  Salish  and  Kootenai  Tril)es  must 
negotiate  any  gaming  within  reservation  confines  to  be  lawful,  however  the  non- 
Indian  business  owners  have  rw  Independent  standing  to  become  involved  in 
those  negotiations.  Because  "Indian  lands"  remains  Improperly  defined,  they  must 
simply  "wait  on  the  sidelines",  while  In  the  meantime,  they  are  forced  to  endure 
severe  and  totally  unanticipated  economic  hardship,  if  not  bankruptcy. 

5.  Solution- 

S.  487  doss  not  and  cannot  go  far  enough  In  rectifying  problems  Inherent 
in  the  original  IGRA.  The  only  solution  is  to  amend  8.  487 1o  redefine  Indian 
lands  in  such  a  fashion  that  excludes  privately  owned  fee  property  within  the 
boundaries  of  an  Indian  reservation.  No  one  -  not  the  State,  not  the  Tribes,  and 
certainly  not  the  private  property  owners  ever  expected  anything  else,  and  while 
the  same  would  treat  private  property  owners  equitably,  it  would  not  be 
detrimental  to  either  the  State  or  the  Tribes  based  on  past  expectations  or  future 
considerations.  Thus,  the  overall  purposes  of  IGRA  (economic  self-sufFidency, 
etc.)  would  be  fulfilled,  and  at  the  same  Ome.  non-Indian  property  owners  would 
be  able  to  realize  the  true,  unencumbered,  fee  simple  title  for  which  they 
bargained. 
D.   Conclusion 

IGRA  should  be  amended  in  its  definition  of  "Indian  Land"  to  provide:  The 
definitidn  of  "Indian  Land"  does  not  include  lands  owned  in  fee  by  non-tribal  members." 
RESPECTFULLY  SUBMITTED  this   /^^%v  of  June,  1995. 

MULRONEY.  DELANEY  &  SCOTT 
Suite  100,  University  Plaza 
P.O.  Box  8228 
Missoufk,  Montana.  59807 


Attorney  for  t^keif' County 
Business  Owners  Group 
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Office  of  the  Governor 

State  of  Montana 


Marc  Racicot  _    '.;  -j^-'—  -  State  Capitol 

Governor  •       '--.-.--■  Helena.  Montana  59620 -oeoi 


June   9,    1995 


The  Honorable  John  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate 
Washington  D.C.  20510-6450 

Re:   June  22.  1995  Hearing  on  S.  487 

Dear  Senator  McCain  and  Members  of  the  Committee: 

These  comments  are  submitted  to  the  Committee  on  Indian  Affairs  for 
consideration  in  the  discussion  on  S.487,  which  would  amend  the 
Indian  Gaming  Regulatory  Act  of  1988  (IGRA).  I  understand  that  the 
bill  is  identical  to  S.2120,  previously  considered  by  the 
Committee.  Consequently,  I  have  attached  for  the  record  a  copy  of 
the  letter  I  submitted  to  you  on  March  28,  1995. 

A  summary  of  my  objections  to  S.487,  described  in  a  more  detailed 
fashion  in  the  March,  1995,  letter,  are  as  follows: 

•The  bill  fails  to  define  "Indian  lands"  in  a  way  that 
would  clarify  that  IGRA  was  not  intended  to  apply  to 
gaming  on  nonlndian-owned  fee  lands  within  a  Reservation. 
On  some  of  Montana's  Indian  reservations  a  significant 
percentage  of  the  population  is  composed  of  nontribal 
members  who  own  a  significant  amount  of  the  land  within 
the  exterior  boundaries  of  the  reservation. 

•The  bill  does  not  address  the  oft-repeated  concern  of 
the  nation's  governors  about  the  scope  of  the  gaming 
activities  subject  to  compact  negotiations.  Any 
contemplated  legislation  should  make  clear  that  states 
may  limit  compact  negotiations  to  the  specific  forms  of 
and  methods  of  play  for  gaming  activities  expressly 
authorized  by  the  law  of  the  state  including  the  state 
constitution,  statutes,  or  administrative  regulations. 

•The  statement  of  purpose  in  Section  3,  which 
incorporates  the  civil\regulatory\criminal\prohibitory 
distinctions  of  the  Cabazon  decision,  conflicts  with  the 
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Hon.  John  McCain 
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June  9,  1995 

stated  intention  of  the  Montana  Legislature  to  permit 
small-stakes  gambling  in  the  State,  but  not  full-scale 
casino- type  gambling. 

•The  requirements  of  Section  12  that  the  Secretary  of  the 
Interior  approve  a  compact  for  the  state  and  the  tribe 
under  certain  circumstances  is  totally  unrealistic, 
considering  the  amount  of  time  it  has  taken  in  the  past 
to  reach  agreement  on  compacts  that  were  not  particularly 
complex  or  difficult.  Moreover,  if  IGRA  provided  clear 
guidance  on  such  matters  as  the  definition  of  "Indian 
land"  and  the  "scope  of  gaming"  subject  to  a  compact, 
there  would  simply  be  no  need  for  the  Secretary  to  be  in 
a  position  to  dictate  compact  terms  to  the  states  and  the 
tribes. 

•The  role  of  the  governors  Is  significantly  reduced  from 
concurrence  to  consultation  with  respect  to  the  Secretary 
of  Interior's  decision  to  acquire  land  in  trust  for  a 
tribe  for  the  purpose  of  gaming. 

I  urge  the  Committee  to  (examine  the  amendments  contained  in  H.R. 
1512,  a  bill  sponsored  by  Representatives  Solomon  and  Torricelli. 
Although,  like  S.487,  that  bill  does  not  address  the  question  of 
IGRA's  application  to  land  within  a  reservation  that  is  owned  by  a 
non- Indian,  it  is  much  more  responsive  to  the  concerns  repeatedly 
expressed  by  the  National  Governors'  Association. 

Thank  you  for  considering  my  comments. 

Sincerely, 


MARC  RACICOT 
Governor 


Enc. 
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March   28,    1995 


The  Honorable  John  McCain 
Conunlttee  on  Indian  Affairs 
United  States  Senate 
Washington  D.C.  20510-6450 

Dear  Senator  McCain: 

I  have  reviewed  your  recent  amendments  to  the  Indian  Gaming 
Regulatory  Act.  With  all  due  respect,  I  would  like  to  share  with 
you  my  strong  objections  to  these  amendments.  My  comments  are 
based  upon  years  of  personal  gaming  enforcement  experience  as  well 
as  experience  in  negotiating  gaming  compacts  with  several  Montana 
Tribes,  first  as  Attorney  General  and  then  as  Governor. 

At  the  outset  let  me  point  our  what  these  remarks  are  not.  They 
are  not  a  comment  upon  tribal  sovereignty,  or  the  right  to 
self-determination,  or  the  need  for  tribal  economic  development. 
In  Montana  we  have  great  respect  for  Montana's  Indian  Nations  as 
well  as  for  their  sovereignty.  Early  in  my  administration  I  issued 
a  proclamation  requiring  the  agencies  of  state  government  to  deal 
with  the  Tribes  on  a  government-to-government  basis.  Secondly,  I 
recognize  that  expanded  economic  development  and  the  creation  of 
more  jobs  on  the  Reservations  would  clearly  benefit  not  only  the 
Tribes,  but  also  the  State.  For  that  reason,  I  am  pledged  to 
assist  the  Tribes  in  finding  ways  to  enhance  their  economies. 
However,  I  am  very  concerned  about  the  trend  toward  weighted 
reliance  upon  gambling  as  an  answer  to  Reservation  poverty,  and  I 
am  most  firmly  opposed  to  the  amendments  you  have  proposed. 

First  of  all,  the  amendments  fall  to  change  the  definition  of 
"Indian  lands,"  which  under  current  law  extends  to  all  lands  within 
a  Reservation.  In  Montana,  this  definition  has  caused  a  great  deal 
of  difficulty  on  the  Flathead  Reservation,  where  80%  of  the 
population  are  not  tribal  members  who  own  almost  half  of  the  land. 
It  Is  Inappropriate  for  Congress  to  extend  tribal  jurisdiction  over 
nonmember-owned  fee  lands  within  a  Reservation.  Gaming  on  such 
lands  should  instead  be  excluded  from  IGRA  and  made  subject  to 
state  law. 
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Another  area  of  concern  is  with  section  3,  which  sets  forth  as  a 
purpose  of  the  Act  the  incorporation  of  the  civil/regulatory 
criminal/prohibitory  distinctions  drawn  in  the  Cabazon  decision. 
This  purpose  reverses  the  Ninth  Circuit  Court  of  Appeals 
construction  of  the  "such  gaming"  provision  in  section  11(d)(1)  of 
the  present  Act,  and  is  simply  unacceptable  to  a  state  such  as 
Montana,  where  the  Legislature  has  specifically  prohibited  full- 
scale  casino-type  gaming,  but  has  permitted  various  forms  of  Class 
III  gaming. 

I  also  object  to  section  12,  which  provides  that  if  negotiations 
for  a  compact  are  not  completed  within  180  days,  the  Secretary  of 
the  Interior  shall  approve  a  compact  for  the  State  and  Tribe. 
Montana  has  entered  into  compacts  with  four  of  the  seven  federally- 
recognized  Tribes  in  the  state.  If  my  memory  serves  me  correctly, 
all  of  them  took  more  than  180  days  to  complete,  simply  because  of 
the  demands  of  travel,  and  the  time  involved  in  reaching  consensus 
on  what  may  seem  to  be  minor  points,  such  as  how  the  parties  will 
determine  that  a  violation  of  the  compact  has  occurred  and  what  the 
process  for  addressing  the  violation  will  be. 

I  am  strongly  opposed  to  the  Secretary  of  the  Interior  telling  the 
State  and  the  Tribes  what  the  terms  of  their  compacts  will  be.  If 
the  parties  had  clear  guidance  on  the  question  of  scope  of  gaming 
in  the  first  place,  the  compacts  could  be  negotiated  in  much  less 
time  than  it  has  taken  in  the  past. 

Speaking  of  the  issue  of  scope  of  gaming,  I  do  not  understand  why, 
if  Congress  has  entered  the  arena  of  Indian  gaming,  it  cannot 
clearly  address  the  serious  ambiguities  that  have  arisen  on  this 
topic.  Scope  of  gaming  is  the  single  issue  which  prevents  Montana 
and  the  Tribes  from  reaching  accord  on  compacts.  It  has  caused 
three  of  the  Tribes  to  file  suit  against  the  State,  even  though  the 
State  has  been  willing  to  negotiate  a  slightly  higher  number  of 
gambling  machines  and  prize  payouts  than  non-Indians  are  permitted 
under  state  law. 

It  may  be  helpful  to  you  to  understand  the  unique  situation  in 
which  Montana  finds  itself  with  respect  to  the  types  of  gaming  our 
state  law  permits.  Montana's  history  of  gaming  is  a  lengthy  one, 
but  we  have  always  had  constitutional  restrictions  on  open-ended 
gaming.  The  prospect  of  the  courts  legislating  high  stakes 
gambling  for  the  Tribes  seems  unfair,  as  well  as  unnecessary  to 
carry  out  the  intent  of  IGRA  which  was  to  permit  at  least  the  same 
level  of  gambling  on  the  Reservations  as  was  permitted  in  the  rest 
of  the  state. 

Montana's  Constitution  prohibits  all  forms  of  gaming  unless 
authorized  by  statute.  Art.  Ill,  sect.  9,  Mont.  Const.  State 
statutes,  in  turn,  prohibit  all  forms  of  public  gambling  except  as 
specifically  authorized.  S  23-5-151,  MCA.  Presently,  Montana  has 
"limited  stakes"  gambling  throughout  the  entire  state,  but  only 
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with  respect  to  certain  kinds  of  games  that  lend  themselves  to 
strict  enforcement  and,  except  for  the  lottery,  with  reasonably 
small  payoffs  and  a  limit  on  the  number  of  video  machines  per 
premise.  The  State  of  Montana  has  consistently  agreed  to  the  same 
scope  of  gaming  on  the  Reservations,  with  slightly  higher  prize 
limits  and  numbers  of  machines  per  operator. 

If  federal  gaming  law  is  changed  or  interpreted  to  permit  other 
games  with  unlimited  payoffs  and  numbers  of  video  machines  to  be 
played  on  the  Reservations,  then  the  following  will  very  likely 
occur.  During  the  next  state  legislative  session,  there  will  be  an 
effort,  under  the  pressures  and  principles  of  fairness,  to  expand 
off-reservation  gaming,  which  is  prevalent  in  every  one  of 
Montana's  cities  and  towns,  to  permit  the  same  games  and  stakes  as 
federal  law  permits  on  the  Reservations.  If  that  occurred,  the 
culture  and  quality  of  life  in  the  entire  state  would  change  and 
the  narrow  window  of  advantage  available  to  Montana's  Indian 
Nations  would  slam  shut. 

Montana's  Indian  Tribes  will  then  have  to  compete  with  high-stakes 
gaming  in  the  rest  of  the  state,  and  because  all  but  one  of  them 
are  located  in  fairly  isolated  areas,  it  will  be  very  difficult  for 
the  Tribes  to  compete  successfully  with  off-Reservation  gambling. 
Tribes  that  may  have  invested  in  large  gaming  operations  will  find 
themselves  to  be  in  worse  economic  condition  than  before.  A  look 
at  a  map  of  Montana  will  confirm  the  reality  of  this  prediction. 

Of  course  the  linchpin  for  this  potential  economic  disaster  is  the 
Indian  Gaming  Regulatory  Act.  It  is  my  genuine  hope  that  all  of 
those  well-intentioned  members  of  Congress  who  review  the 
amendments  truly  know  what  they're  doing  in  this  arena.  There  are 
no  margins  for  error  with  this  gambling  business.  There  is  no 
question  that  every  Indian  Tribe,  as  a  sovereign  nation,  should 
have  the  option  to  utilize  gaming  as  a  means  of  economic 
development  under  the  same  rules  as  the  state  in  which  the  Tribe  is 
situated.  That  is  what  I  thought  IGRA,  in  its  present  form, 
permits.  Authorizing  and  encouraging  Tribal  gaming  beyond  that 
allowed  off  the  reservation,  however,  is  a  serious  mistake.  It 
will  lead  Inescapably  to  broken  relationships  and  further  economic 
hardship.  The  seductive  power  of  money  and  easy  tax  revenues,  the 
delusion  of  "sugar  plums,"  will  surely  seize  the  imagination  of  the 
states  where  gambling  is  already  permitted.  They  will  inevitably, 
as  night  follows  day,  ratchet  up  their  gaming  activity  to  match 
that  of  the  Tribes.  What  would  prevent  that?  What  threshold  would 
not  have  been  crossed  at  that  point?  And  most  importantly  where 
will  that  leave  the  Tribes? 

Montana  is  proud  of  its  quality  of  life  and  zealously  protective  of 
it.  I  ask  you  to  consider,  before  promoting  the  proposed 
eunendments,  the  impact  they  will  have  on  all  of  the  good  people  of 
Montana  both  on  and  off  Montana's  Indian  Reservations. 

Thank  you  for  your  time  and  consideration. 
Sincerely, 

MARC  RACICOT 
Governor 
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Good  morning  Mr  Chairman  and  members  of  the  committee.  It  is  my  highest 
honor  and  privilege  to  be  with  you  today  and  be  the  only  state  governor  to  testify 

As  a  basis  for  my  testimony,  as  well  as  for  the  negotiation  of  the  Indian  Gaming 
Compacts  in  the  State  of  New  Mexico,  the  committee  should  understand  that  I  fully 
support  the  doctrine  of  tribal  sovereignty  and  the  necessary  development  of  government 
to  government  relationships  The  negotiation  of  compacts,  which  edlow  gaming  on  Indian 
Reservations,  encompasses  a  greater  issue  than  gambling  While  gambling  is  part,  albeit 
a  very  visible  part  of  a  complex  relationship  between  Indian  tribes  and  the  state,  there  are 
many  other  concepts  which  are  touched  by  this  subject  matter  The  New  Mexico  Indian 
Gaming  Compacts  are  an  example  of  the  fundamental  belief  that  sovereignty,  self 
determination  and  self  sufficiency  are  not  merely  words  but  powerful  concepts  The 
negotiation  process  in  New  Mexico  breathed  life  into  these  concepts  and  thereby 
strengthened  government  to  government  relationships  between  the  various  tribes  and  the 
state  It  IS  the  position  of  my  administration  to  live  up  to  the  law  and  that  commitment 
includes  the  recognition  of  tribal  sovereignty  as  set  forth  m  the  law 

There  are  twenty-two  (22)  federally  recognized  Indian  tribes  in  New  Mexico  which 
represent  10%  of  the  state's  population  While  fourteen  (14)  of  these  tribes  have 
negotiated  and  entered  into  compacts  with  the  state,  only  10  of  them  are  presently  gaming 
and  only  8  of  those  are  involved  in  class  III  gaming  However,  all  twenty-two  (22) 
federally  recognized  tribes  have  deep  and  continuous  relationships  with  the  state  Human 
services,  land,  labor,  taxes,  health  care,  and  mineral  extraction  are  among  the  issues  which 
begin  to  form  the  basis  for  tribal  and  state  relations.  Regardless  of  gaming,  these  other 
issues  will  continue.  Both  the  state's  and  tribes'  behavior  in  any  one  area  of  these 
relationships  is  reflected  in  the  other  areas. 
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My  commitment  to  government  to  government  relations  with  the  tribes  comes  not 
through  some  abstract  intellectual  process  but  through  personal  experience  Having  lived 
in  Albuquerque,  New  Mexico,  for  most  of  my  life,  I  have  grown  up  in  a  state  where  the 
Indian  culture  played  and  continues  to  play  a  major  role  in  the  lives  of  every  New 
Mexican  I  have  a  very  deep  respect  and  appreciation  for  their  culture,  traditions  and 
history  In  addition,  my  mother  worked  for  the  Bureau  of  Indian  Affairs  and  my  wife's 
grandfather  was  a  missionary  on  the  Jicarilla  reservation  Indians  are  citizens  of  the 
United  States,  their  tribes,  as  well  as  the  state  of  New  Mexico  As  governor  of  New 
Mexico,  my  obligation  to  Indians  is  premised  on  the  fact  that  they  are  citizens  of  the 
State  Their  citizenship  and  sovereignty  combines  with  the  concepts  of  self-determination 
and  self-sufTiciency  which  guide  all  tribal  and  state  relationships  in  New  Mexico 

This  committee  is  well  aware  that  Indians  are  too  often  on  the  bottom  rung  of  the 
economic  ladder  The  central  philosophy  of  my  administration  is  personal  responsibility 
and  self-sufficiency,  which  I  have  incorporated  into  the  New  Mexico  Indian  Gaming 
Compacts  Indian  gaming  in  New  Mexico  will  provide  an  economic  boost  to  the  tribes 
involved  and  the  economy  of  the  state  of  New  Mexico  This  boost  will  in  turn  empower 
the  Indian  tribes  to  become  more  self-sufficient  and  less  reliant  on  the  state 

Every  tribal  geiming  operation  in  New  Mexico  is  managed  by  the  respective  tribe 
Every  dime  of  profit  goes  to  pay  for  needed  governmental  services,  services  for  which 
the  state  or  the  federal  government  may  otherwise  be  obligated  to  pay  Therefore,  it  is 
clear  that  what  we  are  talking  about  here  today  is  of  a  much  greater  scope  than  gaming 
What  we  are  talking  about  is  an  empowering  of  people  with  the  ability  to  gain  economic 
independence  and  thereby  lessen  their  reliance  on  the  state  What  better  way  to  do  this 
than  allowing  a  form  of  economic  development  which  does  not  violate  the  public  policy 
of  the  state  and  which  the  tribes  themselves  controP 

Those  who  think  that  gambling  is  wrong  and  thereby  attack  Indian  gaming  as  the 
evil  are  attacking  a  strawman  Adopting  compacts  with  the  Indian  tribes  is  not  based  on 
some  philosophical  idea  of  whether  gambling  is  right  or  wrong  Rather,  it  is  the  result 
of  federal  law  which  requires  a  state  that  allows  gaming  to  negotiate  gaming  with  Indian 
tribes  if  such  gaming  is  allowed  All  Indian  gaming  in  New  Mexico  is  consistent  with 
New  Mexico  state  law  sind  public  policy  States  like  Hawaii  cmd  Utah  have  made  a 
conscious  choice  through  legislative  and  executive  policy  decisions  to  ban  all  forms  of 
gaming,  but  that  is  not  the  situation  in  New  Mexico  If  New  Mexico  had  such  a  policy 
of  banning  all  gaming,  I  would  have  of  course  accepted  it  and  proceeded  in  that  light 
In  fact,  if  such  a  policy  had  existed  in  New  Mexico  we  would  not  be  in  a  position  of 
being  required  to  compact  with  the  Indian  tribes  pursuant  to  the  Indian  Gaming 
Regulatory  Act    My  action  in  negotiating  compacts  conformed  with  state  and  federal  law 
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My  life  philosophy  has  not  changed  since  I  was  inaugurated  That  philosophy  has 
been  to  always  tell  the  truth  and  keep  my  word  During  the  gubernatorial  primary 
election,  I  promised,  as  did  7  of  the  8  candidates,  to  negotiate  and  sign  compacts  with 
the  tribes,  so  we  could  end  the  bitter  six  years  of  fighting  over  gaming  In  1988  the 
United  States  Congress  passed  the  Indian  Gaming  Regulatory  Act  to  which  this  hearing 
IS  contemplating  amendments  Since  1988,  the  tribes  in  New  Mexico  have  made  attempts 
to  negotiate  and  arrive  at  gaming  compacts  However,  no  agreement  was  reached  in  that 
six  year  period  In  fact,  lawsuits  and  other  adversarial  conflicts  occurred  which  added 
tension  to  tribal  state  relations  This  fighting  poisoned  every  aspect  of  state  tribal 
relations  policy 

With  that  in  mind,  I  entered  the  negotiations  with  the  following  goals: 

1.  Put  an  end  to  the  6  years  of  bitterness  by  negotiating  and  signing  compacts 
with  all  tribes  and  pueblos  who  wished  to  do  so, 

2.  Allow  the  tribes  to  engage  in  gambling  consistent  with  state  law  and  public 
policy, 

3  Sign  compacts  of  sufficient  duration  to  allow  tribes  time  to  raise  capital  so 
they  need  not  seek  investment  from  non-Indian  parties, 

4  Limit  the  state's  activities  to  accountability  issues  such  as  background,  audit 
procedures,  and  review  of  regulations, 

5  Allow  tribes  the  maximum  leeway  possible  in  the  management  of  their  own 
affairs,  and 

6  Use  the  compacts  as  models  for  future  state  tribal  affairs 

My  second  goal  of  allowing  tribes  to  game  consistent  with  state  law  is  based  on 
the  Indian  Gaming  Regulatory  Act  According  to  this  act,  as  well  as  the  proposed 
amendments,  the  state  must  compact  with  Indian  tribes  for  class  III  gaming  that  is 
permitted  by  the  state  for  any  purpose  by  any  person,  organization,  or  entity  As  seen  in 
the  recitals  of  the  New  Mexico  Indiem  Gaming  Compacts,  which  summarize  state  law  and 
public  policy  at  the  time  of  and  preceding  the  compacts.  New  Mexico  allows  gaming  I 
have  attached  a  compact  and  revenue  sharing  agreement  which  is  identical  to  all  of  the 
Indian  gaming  compacts  and  revenue  sharing  agreements  in  this  state 

My  fourth  and  fifth  goals  of  limiting  the  state's  role  to  issues  of  accountability  and 
allowing  the  tribes  leeway  in  the  management  of  gaming  is  largely  based  on  free  market 
principals  A  foundation  of  these  goals  is  to  allow  tribes  to  compete  thereby  allowing 
market  principles  to  drive  the  management  of  tribal  gaming  operations  At  the  same  time 
the  state  cind  federal  government  through  the  Federal  Indian  Gaming  Commission  plays 
an  oversight  role  to  protect  the  health,  safety  and  welfare  of  all  citizens  This  oversight 
includes  but  is  not  limited  to  keeping  undesirables  from  coming  into  and  destroying 
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Indian  gaming  As  such,  I  believe  that  those  portions  of  Senate  Bill  487  found  in  Section 
7,  that  strengthen  the  Federal  Indian  Gaming  Regulation  Commission's  power  to  impose 
and  enforce  standards  is  useful  and  necessary  Specifically,  1  am  talking  about  page  27, 
line  6  through  page  28  line  7 

This  strengthening  is  important  and  positive  for  all  parties  involved  so  long  as  it 
does  not  involve  unnecessary  expansion  of  government  Let  me  further  clarify  that  I 
support  this  strengthening  if  it  does  not  erode  the  concept  of  sovereignty  Clearly,  my 
goal  is  to  empower  the  Indian  tribes  to  game  with  definable  standards  which  can  be 
attained    It  is  in  the  best  interest  of  all  to  have  these  standards 

Regarding  Indians,  no  one  hjis  a  bigger  interest  than  the  tribes  in  the  success  of 
Indian  gaming  They  are  the  parties  with  the  most  to  lose  and  the  most  to  gain  As  such, 
the  tighter  the  definition  and  more  definite  the  standards  the  more  likely  the  tribes  are  to 
succeed  This  is  because  these  standards  help  put  parameters  on  the  relationship  between 
the  tribes,  the  state  of  New  Mexico  and  the  United  States  In  addition  such  standards  will 
help  to  insure  professionalism  in  the  operation  of  Indian  casinos 

With  regard  to  the  state,  definable  minimum  standards  and  requirements  will  help 
a  state  to  more  readily  recognize  sovereignty  because  these  standards  free  all  states  to 
allow  the  tribes  to  regulate  themselves  Such  standards  permit  the  state  to  maintain  a 
commitment  to  protect  the  health,  safety  and  welfare  of  all  New  Mexico  citizens 

Finally,  the  most  important  goal  was  to  use  the  negotiation  and  compacting  process 
as  a  model  for  future  state  and  tribal  affairs  The  working  relationship  started  with  the 
compacting  process  continues  today  Just  four  weeks  ago  my  administration  had  a  tribal 
summit  at  which  I,  along  with  my  cabinet,  discussed  many  issues  with  both  gaming  and 
non-gaming  Indian  tribes  I  firmly  believe  that  this  initiative  would  not  have  been  as 
successful  had  the  ground  work  of  the  Indian  gaming  compacts  not  occurred 

If  a  state  takes  the  New  Mexico  approach  and  agrees  that  tribes  should  regulate 
themselves  consistent  with  the  compacts  and  applicable  federal  law,  then  having  a  Federal 
Indian  Gaming  Commission  impose  minimum  standards  puts  the  relationships  between 
tribes,  the  state  and  the  United  States  in  proper  perspective  It  provides  to  all  parties  a 
comfort  zone  A  situation  where  all  tribes  realize  that  the  standards  that  they  must  adhere 
to  are  the  same  as  every  other  tribe  The  states  can  also  feel  comfortable  that  standards 
are  being  enforced  by  the  federal  government 

I  believe  that  strengthening  the  Federal  Indian  Gaming  Commission  in  this  respect 
will  result  m  less  friction  between  the  tribes  and  the  state 

Thank  you  Mr  Chairman  and  members  of  the  committee  for  inviting  me  to 
testify     I  am  prepared  to  answer  any  questions    Thank  you 
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THIS  COMPACT  is  made  and  entered  into  this day  of  February,  1 995,  by  and 

between  the  PUEBLO  OF  ACOMA  (hereinafter  referred  to  as  "Tribe")  and  the  STATE  OF 
NEW  MEXICO  (hereinafter  referred  to  as  "State"). 

RECITALS 

WHEREAS,  the  State  is  a  sovereign  State  of  the  United  States  of  America,  having 
been  admitted  to  the  Union  pursuant  to  the  Act  of  June  20,  1910,  36  Statutes  at  Large  557, 
Chapter  310,  and  is  authorized  by  its  constitution  to  enter  into  contracts  and  agreements, 
including  this  Compact,  with  the  Tribe;  and 

WHEREAS,  the  Tribe  is  a  sovereign  federally  recognized  Indian  tribe  and  its 
governing  body  has  authorized  the  officials  of  the  Tribe  to  enter  into  contracts  and 
agreements  of  every  description,  including  this  Compact,  with  the  State;  and 

WHEREAS,  the  Congress  of  the  United  States  has  enacted  the  Indian  Gaming 
Regulatory  Act  of  1988,  25  U.S.C.  §§  2701-2721  (hereinafter  "IGRA"),  which  permits 
Indian  tribes  to  conduct  Class  III  Gaming  on  Indian  Lands  pursuant  to  a  tribal-state  compact 
entered  into  for  that  purpose;  and 

WHEREAS,  the  Tribe  owns  or  controls  Indian  Lands  and  by  Ordinance  has  adopted 
rules  and  regulations  governing  Class  III  games  played  and  related  activities  at  any  Gaming 
Facility;  and 

WHEREAS,  the  State  permits  charitable  organizations  to  conduct  all  forms  of 
gaming  wherein,  for  consideration,  the  participants  are  given  an  opportunity  to  win  a  prize, 
the  award  of  which  is  determined  by  chance,  including  but  not  limited  to  all  forms  of  casino- 
style  games,  and  others,  pursuant  to  §  30-19-6,  NMSA  1978  (1994  Repl.  Pamp.);  and 

WHEREAS,  the  State  also  permits  video  pull-tabs  and  video  bingo  pursuant  to  §§ 
60-2B-1  to -14,  NMSA  1978  (1991  Repl.  Pamp.),  Infinity  Group,  Inc.  v.  Manzagol,  No. 
14,929  (N.M.  Ct.  App.  Sept.  13,  1994);  and 

WHEREAS,  the  State  permits  pari-routuel  wagering  pursuant  to  §  60-1-1  to  -26, 
NMSA  1978  (1991  Repl.  Pamp.)  and  §§  60-2D-1  to  -18,  NMSA  1978  (1991  Repl.  Pamp.); 
and 
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WHEREAS,  such  forms  of  Class  III  Gaming  are,  therefore,  permitted  in  the  State 
within  the  meaning  of  the  IGRA,  25  U.S.C.  §2710(d)(l)(B);  and 

WHEREAS,  the  Joint  Powers  Agreements  Act,  §§  1 1-1-1  to  -7,  NMSA  1978  (1994 
Repl.  Pamp.X  authorizes  any  two  or  more  public  agencies  by  agreement  to  jointly  exercise 
any  power  common  to  the  contracting  parties  (§  1 1-1-3),  and  defmed  "public  agency"  to 
include  Indian  tribes  and  the  State  of  New  Mexico  or  any  department  or  agency  thereof 
(§  11-1 -2(A));  and 

WHEREAS,  the  Mutual  Aid  Act,  §§  29-8-1  to  -3,  NMSA  1978  (1994  Repl.  Pamp.), 
authorizes  the  State  and  any  Indian  tribe  to  enter  into  mutual  aid  agreements  with  respect 
to  law  enforcement;  and 

WHEREAS,  Article  V,  §  4  of  the  Constittition  of  the  State  of  New  Mexico  provides 
that  "The  supreme  executive  power  of  the  state  shall  be  vested  in  the  governor,  who  shall 
take  care  that  the  laws  be  faithfully  executed;"  and 

WHEREAS,  a  Compact  between  the  Tribe  and  the  State  for  the  conduct  of  Class  III 
Gaming  on  Indian  Lands  will  satisfy  the  State's  obligation  to  comply  with  federal  law  and 
fiilfill  the  IGRA  requirement  for  the  lawftil  operation  of  Class  III  Gaming  on  the  Indian 
Lands  in  New  Mexico;  and 

WHEREAS,  the  State  and  the  Tribe,  in  recognition  of  the  sovereign  rights  of  each 
party  and  in  a  spirit  of  cooperation  to  promote  the  best  interests  of  the  citizens  of  the  State 
and  the  members  of  the  Tribe,  have  engaged  in  good  faith  negotiations  recognizing  and 
respecting  the  interests  of  each  party  and  have  agreed  to  this  Compact. 

NOW,  THEREFORE,  the  State  and  the  Tribe  agree  as  follows: 
TERMS  AND  CONDITIONS 
SECTION  1.    Purpose  and  Objectives. 

The  purpose  and  objectives  of  the  State  and  the  Tribe  in  making  this  Compact  are 
as  follows: 

A.  To  evidence  the  good  will  and  cooperative  spirit  between  the  State  and  the 
Tribe; 
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B.  To  continue  the  development  of  an  effective  govemment-to-govemment 
relationship  between  the  State  and  the  Tribe; 

C.  To  provide  for  the  regulation  of  Class  III  Gaming  on  Indian  Lands  as  required 
by  the  IGRA; 

D.  To  fulfill  the  purpose  and  intent  of  the  IGRA  by  providing  for  tribal  gaming 
as  a  means  of  generating  tribal  revenues,  thereby  promoting  tribal  economic  development, 
tribal  self-sufficiency,  and  strong  tribal  government; 

E.  To  provide  revenues  to  fimd  tribal  government  operations  or  programs,  to 
provide  for  the  general  welfare  of  the  tribal  members  and  for  other  purposes  allowed  under 
the  IGRA; 

F.  To  provide  for  the  effective  regulation  of  Class  III  Gaming  in  which  the  Tribe 
shall  have  the  sole  proprietary  interest  and  be  the  primary  beneficiary;  and 

G.  To  address  the  State's  interest  in  the  establishment,  by  the  Tribe,  of  rules  and 
procedures  for  ensuring  that  Class  III  Gaming  is  conducted  fairly  and  honestly  by  the 
owners,  operators,  employees  and  patrons  of  any  Class  III  Gaming  enterprise  on  Indian 
Lands;  and 

SECTION  2.   Definitions. 

For  purposes  of  this  Compact,  the  following  definitions  pertain: 

A.  "Class  III  Gaming"  means  all  forms  of  gaming  as  defined  in  25  U.S.C.  § 
2703(8),  and  25  C.F.R.  §  502.4. 

B.  "Indian  Lands"  means: 

1 .  all  lands  within  the  exterior  boundaries  of  the  Tribe's  reservation  and 
its  confirmed  grants  fix)m  prior  sovereigns; 

2.  any  other  lands  title  to  which  is  either  held  in  trust  by  the  United 
States  for  the  exclusive  benefit  of  the  Tribe  or  a  member  thereof  or  is  held  by  the  Tribe  or 
a  member  thereof  subject  to  restrictions  against  alienation  imposed  by  the  United  States,  and 
over  which  the  Tribe  exercises  jurisdiction  and  governmental  authority. 

C.  "Tribal  Gaming  Agency"  means  the  tribal  governmental  agency  which  will 
be  identified  to  the  State  Gaming  Representative  as  the  agency  responsible  for  actions  of  the 
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Tribe  set  out  in  the  Compact.  It  will  be  the  single  contact  with  the  State  and  may  be  relied 
upon  as  such  by  the  State. 

D.  "State  Gaming  Representative"  means  that  person  designated  by  the  Governor 
of  the  State,  who  will  be  responsible  for  actions  of  the  State  set  out  in  the  Compact.  The 
representative  will  be  the  single  contact  with  the  Tribe  and  may  be  relied  upon  as  such  by 
the  Tribe.  If  the  State  legislature  enacts  legislation  to  establish  an  agency  of  the  State,  such 
agency  may  assume  the  duties  of  the  State  Gaming  Representative. 

E.  "Compact"  means  this  compact  between  the  State  and  the  Tribe. 

F.  "Gaming  Facility"  means  the  buildings  or  structures  in  which  Class  HI 
Gaming  is  conducted  on  Indian  Lands. 

G.  "Management  Contract"  means  a  contract  within  the  meaning  of  25  U.S.C. 
§§  2710(d)(9)  and  2711. 

H.  "Management  Contractor"  means  any  person  or  entity  that  has  entered  into 
a  Management  Contract  with  the  Tribe. 

I.  "Ordinance"  means  the  gaming  ordinance  and  any  amendments  thereto 

adopted  by  the  Tribal  Council  of  the  Tribe. 

J.  "Tribe"   means  the  Pueblo  of  Acoma. 

K.         "State"  means  the  State  of  New  Mexico. 
SECTION  3.   Authorized  Class  III  Gaming. 

The  Tribe  may  conduct,  only  on  Indian  Lands,  subject  to  all  of  the  terms  and 
conditions  of  this  Compact,  any  or  all  Class  III  Gaming,  that,  as  of  the  date  this  Compact 
is  signed  by  the  Governor  of  the  State  is  permitted  within  the  State  for  any  purpose  by  any 
person,  organization  or  entity,  such  as  is  set  forth  in  the  Recitals  to  this  Compact  (which 
Recitals  are  hereby  incorporated  herein  by  reference). 

Subject  to  the  foregoing,  the  Tribe  shall  establish,  in  its  discretion,  by  tribal 
law,  such  limitations  as  it  deems  appropriate  on  the  number  and  type  of  Class  III  Gaming 
conducted,  the  location  of  Class  III  Gaming  on  Indian  Lands,  the  hours  and  days  of 
operation,  and  betting  and  pot  limits,  applicable  to  such  gaming. 
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SECTION  4.    Regulation  of  Class  III  Gaining. 

A  Tribal  Gaming  Agency.    The  Tribal  Gaming  Agency  will  assure  that  the 

Tribe  will: 

-    1 .  operate  all  Class  III  Gaming  pursuant  to  this  Compact,  tribal  law,  the 

IGRA,  and  other  applicable  Federal  law; 

2.  provide  for  th»  physical  safety  of  patrons  in  any  Gaming  Facility; 

3.  provide  for  the  physical  safety  of  personnel  employed  by  the  gaming 
enterprise; 

4.  provide  for  the  physical  safeguarding  of  assets  transported  to  and 
from  the  Gaming  Facility  and  cashier's  cage  department; 

5.  provide  for  the  protection  of  the  property  of  the  patrons  and  the 
gaming  enterprise  from  illegal  activity; 

6.  participate  in  licensing  of  primary  management  officials  and  key 
employees  of  a  Class  III  Gaming  enterprise; 

7.  detain  persons  who  may  be  involved  in  illegal  acts  for  the  purpose  of 
notifying  law  enforcement  authorities;  and 

8.  record  and  investigate  any  and  all  unusual  occurrences  related  to 
Class  III  Gaming  within  the  Gaming  Facility. 

B.         Regulations.    Without  affecting  the  generality  of  the  foregoing,  the  Tribe 
shall  adopt  laws: 

prohibiting  participation  in  any  Class  III  game  by  any  person  under 

the  age  of  eighteen  (18); 

prohibiting  a  key  employee  or  primary  management  official  to  be 

employed  who  is  under  the  age  of  eighteen  (18)  or  who  has  not  been 

licensed  in  accordance  with  Section  5,  hereinafter, 

governing  any  Management  Contract  regarding  its  Class  III  Gaming 

Activity  such  that  they  conform  to  the  requirements  of  tribal  law  and 

the  IGRA,  25  U.S.C.  §  2711. 


1. 
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The  Tribal  Gaming  Agency  will  provide  true  copies  of  all  tribal  laws  and  regulations 
affecting  Class  III  Gaming  conducted  under  the  provisions  of  this  Compact  to  the  State 
Gaming  Representative  within  thirty  (30)  days  after  the  effective  date  of  this  Compact,  and 
will  provide-  true  copies  of  any  amendments  thereto  or  additional  laws  or  regulations 
affecting  gaming  within  thirty  (30)  days  after  their  enactment  (or  approval,  if  any). 

C.  Audit  and  Financial  Statements.  The  Tribal  Gaming  Agency  shall  require 
all  books  and  records  relating  to  Class  III  Gaming  to  be  maintained  in  accordance  with 
generally  accepted  accounting  principles.  All  such  books  and  records  shall  be  retained  for 
a  period  of  at  least  six  (6)  years  from  the  date  of  creation.  Not  less  than  annually,  the  Tribal 
Gaming  Agency  shall  require  an  audit  and  a  certified  financial  statement  covering  all 
financial  activities  of  the  gaming  enterprise  by  an  independent  certified  public  accountant 
licensed  by  the  State.  The  financial  statement  shall  be  prepared  in  accordance  with  generally 
accepted  accounting  principles  and  shall  be  submitted  to  the  Tribal  Gaming  Agency  within 
one  hundred  twenty  (120)  days  of  the  close  of  the  Tribe's  fiscal  year.  The  Tribe  will 
maintain  the  following  records  for  not  less  than  six  (6)  years: 

1.  Revenues,  expenses,  assets,  liabilities  and  equity  for  each  Gaming 
Facility; 

2.  Daily  cash  transactions  for  each  Class  III  Gaming  at  each  Gaming 
Facility,  including  but  not  limited  to  transactions  relating  to  each 
gaming  table  bank,  game  drop  box,  and  gaming  room  bank; 

3.  All  markers,  lOU's,  returned  checks,  hold  check  or  other  similar 
credit  instruments; 

4.  Individual  and  statistical  game  records  (except  card  games)  to  reflect 
statistical  drop  and  statistical  win;  for  electronic,  computer,  or  other 
technologically  assisted  games,  analytic  reports  which  show  the  total 
amount  of  cash  wagered  and  the  total  amount  of  prizes  won; 

5.  Contracts,  correspondence,  and  other  transaction  documents  relating 
to  all  vendors  and  contractors; 

6.  Records  of  all  tribal  gaming  enforcement  activities; 
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7.  Audits  prepared  by  or  on  behalf  of  the  Tribe;  and 

8.  Personnel  information  on  all  Class  III  Gaming  employees  or  agents, 
including  rotation  sheets,  hours  worked,  employee  profiles,  and 
background  checks. 

D.  Vioiations.  The  agents  of  the  Tribal  Gaming  Agency  shall  have  unrestricted 
access  to  the  Gaming  Facility  during  all  hours  of  Class  III  Gaming  activity,  and  shall  have 
immediate  and  unrestricted  access  to  any  and  all  areas  of  the  Gaming  Facility  for  the 
purpose  of  ensuring  compliance  with  the  provisions  of  this  Compact  and  the  Ordinance.  The 
agents  shall  report  immediately  to  the  Tribal  Gaming  Agency  any  suspected  violation  of  this 
Compact,  the  Ordinance,  or  regulations  of  the  Tribal  Gaming  Agency  by  the  gaming 
enterprise,  Management  Contractor,  or  any  person,  whether  or  not  associated  with  Class  III 
Gaming. 

E.  State  Gaming  Representative. 

1 .  Upon  written  request  by  the  State  to  the  Tribe,  the  Tribe  will  provide 
information  on  primary  management  ofRcials,  key  employees,  and 
suppliers,  sufficient  to  allow  the  State  to  conduct  its  own  background 
investigations,  as  it  may  deem  necessary,  so  that  it  may  make  an 
independent  determination  as  to  the  suitability  of  such  individuals, 
consistent  with  the  standards  set  forth  in  Section  5,  hereinafter.  The 
Tribe  shall  consider  any  information  or  recommendations  provided  to 
it  by  the  State  as  to  any  such  person  or  entity,  but  the  Tribe  shall 
have  the  final  say  with  respect  to  the  hiring  or  licensing  of  any  such 
person  or  entity. 

2.  Notwithstanding  that  the  Tribe  has  the  primary  responsibility  to 
administer  and  enforce  the  regulatory  requirements,  the  State  Gaming 
Representative  authorized  in  writing  by  the  Governor  of  the  State  or 
by  legislation  duly  enacted  by  the  State  Legislature  shall  have  the 
right  to  inspect  all  Gaming  Facilities,  Class  III  Gaming  activity,  and 
all  records  relating  to  Class  III  Gaming  (including  those  set  forth  in 
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Section  5,  hereinafter)  of  the  Tribe,  subject  to  the  following 
conditions: 

(a)  With  respect  to  public  areas  of  a  Gaming  Facility,  at  any  time 
without  prior  notice  during  normal  business  hours; 

(b)  With  respect  to  private  areas  of  a  Gaming  Facility  not 
accessible  to  the  public,  at  any  time  during  normal  business 
hours,  with  24  hours  prior  written  notice; 

(c)  With  respect  to  inspection  and  copying  of  all  management 
records  relating  to  Class  III  Gaming,  with  48  hours  prior 
written  notice,  not  including  weekends.  The  reasonable  costs 
of  copying  will  be  borne  by  the  State;  and 

(d)  Whenever  the  State  Gaming  Representative,  or  his  designee, 
enters  the  premises  of  the  Gaming  Facility  for  any  such 
inspection,  such  Representative  or  designee  shall  identify 
himself  to  security  or  supervisory  personnel  of  the  Gaming 
Facility. 

The  Tribe  considers  the  information  provided  to  the  State  pursuant  to 
this  Compact  to  be  proprietary  and  commercial  property  of  the  Tribe. 
To  the  fiillest  extent  allowed  by  State  law,  the  State  agrees  to 
maintain  in  confidence  and  never  to  disclose  to  any  third  party  any 
financial  information,  proprietary  ideas,  plans,  methods,  data, 
development  inventions  or  other  proprietary  information  regarding  the 
gaming  enterprise  of  the  Tribe,  Class  III  Gaming  conducted  by  the 
Tribe,  or  the  operation  thereof,  which  is  provided  to  the  State  by  the 
Tribe  without  the  prior  written  approval  of  a  duly  authorized 
representative  of  the  Tribe.  These  prohibitions  shall  not  be  construed 
to  prohibit: 

(a)  The  ftimishing  of  any  information  to  a  law  enforcement  or 
regulatory  iigency  of  the  Federal  Government; 
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(b)  The  State  from  making  known  the  names  of  persons,  firms,  or 
corporations  conducting  Class  III  Gaming  pursuant  to  the 
terms  of  this  Compact,  locations  at  which  such  activities  are 
conducted,  or  the  dates  on  which  such  activities  are 
conducted; 

(c)  PubHshing  the  terms  of  this  Compact; 

(d)  Disclosing  information  as  necessary  to  audit,  investigate, 
prosecute,  or  arbitrate  violations  of  this  Compact  or  other 
applicable  laws  or  to  defend  suits  against  the  State; 

(e)  Complying  with  subpoenas  or  court  orders  issued  by  courts  of 
competent  jurisdiction. 

To  the  ftillest  extent  allowed  by  State  law,  the  Tribe  shall  have  the 
right  to  inspect  State  records  concerning  all  Class  III  Gaming 
conducted  by  the  Tribe;  the  Tribe  shall  have  the  right  to  copy  such 
State  records,  with  the  Tribe  bearing  the  reasonable  cost  of  copying. 
The  Tribe  shall  reimburse  the  State  for  the  actual  costs  the  State 
incurs  in  carrying  out  any  functions  authorized  by  the  terms  of  this 
Compact,  in  an  amount  not  to  exceed  twenty-five  thousand  dollars 
($25,000.00)  per  armum.  All  calculations  of  amounts  due  shall  be 
based  upon  a  fiscal  year  beginning  October  1,  and  ending  September 
30,  unless  the  parties  select  a  different  fiscal  year.  Payments  due  the 
State  shall  be  made  no  later  than  sixty  (60)  days  after  the  beginning 
of  each  fiscal  year.  Payments  due  the  State  during  any  partial  fiscal 
year  this  Compact  is  in  effect  shall  be  adjusted  to  reflect  only  that 
portion  of  the  fiscal  year.  Within  sixty  (60)  days  after  each  fiscal 
year  in  which  this  Compact  is  in  effect,  the  State  shall  submit  to  the 
Tribe  an  accounting  of  actual  costs  incurred  in  carrying  out  any 
functions  authorized  by  the  terms  of  this  Compact.  Any  amount  of 
said  twenty-five  thousand  dollars  ($25,000.00)  not  expended  by  the 
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State  on  said  actual  costs  shall  be  returned  to  the  Tribe  by  the  State 
within  sixty  (60)  days  after  the  fiscal  year  or  treated  as  a  prepayment 
of  the  Tribe's  obligation  during  the  subsequent  fiscal  year. 
-  6.  In  the  event  the  State  believes  that  the  Tribe  is  not  administering  and 

enforcing  the  regulatory  requirements  set  forth  herein,  it  may  invoke 
the  procedures  set  forth  in  Section  7  of  this  Compact. 
F.         The  Tribe  shall  comply  with  all  applicable  provisions  of  the  Bank  Secrecy 

Act,  P.L.  9 1-508,  October  26,  1970,31  U.S.C.  §§  53 11 -53 14,  and  all  reporting  requirements 

of  the  Internal  Revenue  Service. 

SECTION  5.    Licensing  Requirements. 

A.  License  Required.  The  Gaming  Facility  operator,  (but  not  including  the 
Tribe),  including  its  principals,  primary  management  officials,  and  key  employees,  the 
Management  Contractor  and  its  principals,  primary  management  officials,  and  key  employees 
(if  the  Tribe  hires  a  Management  Contractor),  any  person,  corporation,  or  other  entity  that 
has  supplied  or  proposes  to  supply  any  gaming  device  to  the  Tribe  or  the  Management 
Contractor;  and  any  person,  corporation,  or  other  entity  providing  gaming  services  within 
or  without  a  Gaming  Facility,  shall  apply  for  and  receive  a  license  from  the  Tribal  Gaming 
Agency  before  participating  in  any  way  in  the  operation  or  conduct  of  any  Class  III  Gaming 
on  Indian  Lands. 

B.  License  Application.  Each  applicant  for  a  license  shall  file  with  the  Tribal 
Gaming  Agency  a  written  application  in  the  form  prescribed  by  the  Tribal  Gaming  Agency, 
along  with  the  applicant's  fingerprint  card,  current  photograph,  and  the  fee  required  by  the 
Tribal  Gaming  Agency. 

1 .         The  following  Notice  ("Privacy  Act  Notice")  shall  be  placed  on  the 

application  form   for  a  principal,   key  employee,  or  a  primary 

management  official  before  that  form  is  filled  out  by  an  applicant: 

In  compliance  with  the  Privacy  Act  of  1974, 
the  following  information  is  provided: 
Solicitations  of  the  information  on  this  form  is 
authorized  by  25  U.S.C.  §§  2701-2721.    The 
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purpose  of  the  requested  information  is  to 
determine  the  eligibility  of  individuals  to  be 
employed  in  a  gaming  enterprise.  The 
information  will  be  used  by  members  and  staff 
of  the  Tribal  Gaming  Agency  and  the  National 
Indian  Gaming  Commission  who  have  need  for 
the  information  in  the  performance  of  their 
official  duties.  The  information  may  be 
disclosed  to  appropriate  federal,  tribal,  state, 
local,  or  foreign  law  enforcement  and 
regulatory  agencies  when  relevant  to  civil, 
criminal,  or  regulatory  investigations  or 
prosecutions  or  when,  pursuant  to  a 
requirement  by  a  tribe,  or  the  National  Indian 
Gaming  Commission,  the  information  is 
relevant  to  the  hiring  or  firing  of  an  employee, 
the  issuance  or  revocation  of  a  gaming  license, 
or  investigations  of  activities  while  associated 
with  a  tribe  or  a  gaming  enterprise.  Failure  to 
consent  to  the  disclosures  indicated  in  this 
Notice  will  result  in  a  tribe  being  unable  to 
hire  you  in  a  primary  management  official  or 
key  employee  position  with  a  tribal  gaming 
enterprise. 

The  disclosure  of  your  Social  Security  Number 
(SSN)  is  voluntary.  However,  failure  to 
supply  an  SSN  may  result  in  errors  in 
processing  your  application. 

Existing  principals,  key  employees  and  primary  management  officials 
shall  be  notified,  in  writing,  that  they  shall  either: 

(a)  Complete  a  new  application  form  that  contains  a  Privacy  Act 
notice;  or 

(b)  Sign  a  statement  that  contains  the  Privacy  Act  Notice  and 
consent  to  the  routine  uses  described  in  that  Notice. 

The  following  Notice  ("False  Statement  Notice")  shall  be  placed  on 
the  application  form  for  a  principal,  key  employee  or  a  primary 
management  official  before  that  form  is  filled  out  by  an  applicant: 
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A  false  statement  on  any  part  of  your  application  may 
be  grounds  for  not  hiring  you  or  for  firing  you  after 
you  begin  work.  Also,  you  may  be  punished  by  fine 
or  imprisonment.    See  18  U.S.C.  §  1001. 

The  Tribal  Gaming  Agency  shall  notify,  in  writing,  existing 
principals,  key  employees  and  primary  management  officials  that  they 
shall  either: 

(a)  Complete  a  new  application  form  that  contains  a  False 
Statement  Notice;  or 

(b)  Sign  a  statement  that  contains  the  False  Statement  Notice. 
The  Tribal  Gaming  Agency  shall  request  from  each  applicant,  and 
from  each  principal,  primary  management  official,  and  key  employee 
of  each  applicant,  all  of  the  following  information: 

(a)  Full  name,  other  names  used  (oral  or  written).  Social  Security 
Number(s),  birth  date,  place  of  birth,  citizenship,  gender,  and 
all  languages  spoken  or  written; 

(b)  Currently,  and  for  the  previous  ten  (10)  years,  business  and 
employment  positions  held,  ownership  interests  in  those 
businesses,  business  and  residence  addresses,  and  driver's 
license  numbers;  provided,  that  any  applicant  who  is  a 
principal,  primary  management  official,  key  employee. 
Management  Contractor,  manufacturer  or  supplier  of  gaming 
devices,  and/or  a  person  providing  gaming  services,  must 
provide  such  information  currently,  and  from  the  age  of 
eighteen  (18). 

(c)  The  names  and  current  addresses  of  at  least  three  (3)  personal 
references,  including  one  personal  reference  who  was 
acquainted  with  the  applicant  during  each  period  of  residence 
listed  in  Paragraph  B.5.(b)  of  this  Section; 


12 


219 


(d)  Current  business  and  residence  telephone  numbers; 

(e)  A  description  of  any  existing  and  previous  business 
relationships  with  Indian  tribes,  including  ownership  interests 
in  those  businesses,  and  a  description  of  any  potential  or 
actual  conflict  of  interests  between  such  businesses  and  Indian 
tribes; 

(f)  A  description  of  any  existing  and  previous  business 
relationships  in  the  gaming  industry,  including,  but  not  limited 
to,  ownership  interests  in  those  businesses; 

(g)  The  name  and  address  of  any  licensing  or  regulatory  agency 
with  which  the  applicant  has  filed  an  application  for  a  ficense 
or  permit  related  to  gaming,  whether  or  not  such  license  or 
permit  was  granted; 

(h)  For  each  felony  for  which  there  is  an  ongoing  prosecution,  or 
a  conviction,  the  charge,  the  date  of  the  charge,  the  name  and 
address  of  the  court  involved,  and  the  disposition,  if  any; 

(i)  For  each  misdemeanor  for  which  there  is  an  ongoing 
prosecution  or  conviction  (excluding  minor  traffic  violations), 
the  charge,  the  date  of  the  charge,  the  name  and  address  of  the 
court  involved,  and  the  disposition,  if  any; 

(j)  For  each  criminal  charge  (excluding  minor  traffic  charges), 
whether  or  not  there  is  a  conviction,  if  such  criminal  charge 
is  not  otherwise  listed  pursuant  to  Paragraph  B.5.(h)  or  B.5.(i) 
of  this  Section,  the  criminal  charge,  the  date  of  the  charge,  the 
name  and  address  of  the  court  involved,  and  the  disposition, 
if  any;  — 

(k)  The  name  and  address  of  any  licensing  or  regulatory  agency 
with  which  the  person  has  filed  an  application  for  an 
occupational  license  or  permit,  as  an  applicant,  principal. 
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primary  management  official,  or  key  employee,  and  whether 
or  not  such  license  or  permit  was  granted; 

(1)        A  current  photograph; 

(m)  Fingerprints,  which  shall  be  taken  by  officers  of  the  tribal 
police  department.  Pursuant  to  a  Memorandum  of 
Understanding  between  the  Tribe  and  the  National  Indian 
Gaming  Commission  ("Commission"),  tribal  police  officers 
shall  forward  the  fingerprint  cards  directly  to  the  Commission. 

(n)        The  fee  required  by  the  Tribal  Gaming  Agency;  and 

(o)        Any  other  information  the  Tribal  Gaming  Agency  deems 
relevant. 
Background  Inveatieations. 

1.  Upon  receipt  of  a  completed  application  and  required  fee  for 
licensing,  the  Tribal  Gaming  Agency  shall  conduct  or  cause  to  be 
conducted  a  background  investigation  to  ensure  that  the  applicant  is 
qualified  for  licensing. 

2.  Background  checks  of  applicants  will  be  performed  pursuant  to  the 
following  procedures: 

(a)  The  Tribal  Gaming  Agency  will  provide  applications  to 
potential  applicants  upon  request,  and  shall  collect  and 
maintain  the  applications; 

(b)  Pursuant  to  a  Memorandum  of  Understanding  between  the 
Tribe  and  the  Commission,  tribal  police  officers  will  collect 
fingerprints  fi-om  all  applicants  and  forward  the  fingerprint 
cards  directly  to  the  Commission.  The  Commission  will 
obtain  a  criminal  history  record  fix)m  the  Federal  Bureau  of 
Investigation  on  each  applicant  and  forward  such  information 
to  the  Tribal  Gaming  Agency. 
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(c)  The  Tribal  Gaming  Agency  shall  investigate  the  information 
provided  in  the  applications.  This  investigation  will  include: 

(1)  contacting  persons  or  entities  identified  in  the 
application,  and  verifying  by  written  or  oral 
communication  that  the  information  contained  in  the 
application  is  accurate; 

(2)  interviewing  a  sufficient  number  of  knowledgeable 
people,  such  as  former  employers,  partners,  business 
associates,  and  others  referred  to  in  the  application,  to 
provide  a  basis  for  the  Tribal  Gaming  Agency  to  make 
a  determination  concerning  whether  the  applicant 
meets  applicable  eligibility  requirements; 

(3)  reviewing  relevant  financial  records  of  the  applicant 
for  the  three  (3)  years  preceding  the  application;  and 

(4)  contacting  any  state,  federal,  or  other  government 
agency  that  is  referred  to  in  the  application. 

(d)  The  Tribal  Gaming  Agency  shall  document  any  information 
it  obtains  that  calls  into  question  whether  the  applicant  would 
meet  the  eligibility  requirements  under  the  Ordinance.  The 
Tribal  Gaming  Agency  shall  then  document  in  detail  the 
disposition  of  these  problem  areas,  indicating  the  follow-up 
investigations  performed  on  the  problem  areas  and  the  result 
of  such  investigations. 

(e)  The  Tribal  Gaming  Agency  will  review  the  results  of  the 
investigation.  This  review  will  include  a  determination  as  to 
the  scope  of  the  investigation  and  whether  sufficient 
information  was  obtained  and  verified.  If  such  information  is 
found  not  sufficient,  the  Tribal  Gaming  Agency  will  perform 
additional  investigations. 
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(f)  Once  the  investigation  is  complete,  the  Tribal  Gaming  Agency 
will  decide  whether  the  applicant  meets  the  eligibility  criteria 
under  the  Ordinance. 

3.  In  conducting  a  background  investigation,  the  Tribal  Gaming  Agency 
and  its  agents  shall  keep  confidential  the  identity  of  each  person 
interviewed  in  the  course  of  the  investigation. 

4.  Within  twenty  (20)  days  of  the  receipt  of  a  completed  application  for 
licensing,  and  upon  request  of  an  applicant,  the  Tribal  Gaming 
Agency  may  issue  a  temporary  license  to  the  applicant,  unless  the 
background  investigation  undertaken  discloses  that  the  applicant  has 
a  criminal  history,  or  unless  other  grounds  sufficient  to  disqualify  the 
applicant  are  apparent  on  the  face  of  the  application.  The  temporary 
license  shall  become  void  and  be  of  no  effect  upon  either: 

(a)  the  issuance  of  the  license; 

(b)  the  issuance  of  a  notice  of  denial;  or 

(c)  ninety  (90)  days  after  the  temporary  licensee  is  issued, 
whichever  occurs  earlier. 

5.  The  Tribal  Gaming  Agency  shall  review  a  person's  prior  activities, 
criminal  record,  if  £my,  and  reputation,  habits,  and  associations  to 
make  a  finding  concerning  the  eligibility  or  suitability  of  an  applicant, 
or  a  principal,  key  employee  or  primary  management  official  of  an 
applicant,  for  employment  or  involvement  in  a  gaming  enterprise. 
After  such  consultation,  the  Tribal  Gaming  Agency  shall  either  issue 
a  license  or  deny  the  application.  If  the  Tribal  Gaming  Agency 
determines  that  employment  or  involvement  of  the  applicant  poses  a 
threat  to  the  public  interest,  or  to  the  effective  regulation  of  Class  III 
Gaming  or  creates  or  enhances  dangers  of  unsuitable,  unfair,  or 
illegal  practices,  methods,  or  activities  in  the  conduct  of  Class  III 
Gaming,  the  Tribal  Gaming  Agency  shall  deny  the  application. 
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6.         The  Tribal  Gaming  Agency  shall  retain  the  right  to  conduct  additional 
background  investigations  of  any  person  required  to  be  licensed  at 
any  time  while  the  license  is  valid. 
D.      •   Procedure  for  Forwarding  Applications  and  Reports. 

Procedures  for  forwarding  applications  and  investigative  reports  to  the 
Commission  and  State  Gaming  Representative. 

1 .  When  a  key  employee  or  primary  management  official  begins  work 
at  a  gaming  enterprise  authorized  by  this  Compact,  the  Tribal  Gaming 
Agency  shall  forward  to  the  Commission  and  the  State  Gaming 
Representative  a  completed  application  for  employment. 

2.  The  Tribal  Gaming  Agency  shall  forward  the  report  referred  to  in 
Paragraph  D.4.  of  this  section  to  the  Commission  and  the  State 
Gaming  Representative  within  sixty  (60)  days  after  an  Employee 
begins  work,  or  within  sixty  (60)  days  of  the  approval  of  this 
Compact  by  the  Secretary  of  the  Interior. 

3.  A  key  employee  or  primary  management  official  who  does  not  have 
a  license  shall  not  be  employed  after  ninety  (90)  days. 

4.  The  Tribal  Gaming  Agency  shall  prepare  and  forward  to  the 
Commission  and  the  State  Gaming  Representative  a  report  on  each 
background  investigation  ("Investigative  Report").  An  Investigative 
Report  shall  include  all  of  the  following: 

(a)  steps  taken  in  conducting  the  background  investigation; 

(b)  results  obtained; 

(c)  conclusions  reached;  and 

(d)  the  basis  for  those  conclusions. 

5.  The  Tribal  Gaming  Agency  shall  submit  with  the  Investigative  Report 
a  copy  of  the  eligibility  determination  made  under  Paragraph  C.5.  of 
this  section. 
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6.  If  a  license  is  not  issued  to  an  applicant,  the  Tribal  Gaming  Agency 
shall  notify  the  Commission  and  the  State  Gaming  Representative. 

7.  With  respect  to  principals,  key  employees  and  primary  management 
officials,  the  Tribal  Gaming  Agency  shall  retain  applications  for 
employment  and  Investigative  Reports  (if  any)  for  no  less  than  three 
(3)  years  from  the  date  of  termination  of  employment. 

E.         Granting  a  Gaining  License. 

1 .  If  within  thirty  (30)  days  after  it  receives  an  Investigative  Report, 
neither  the  Commission  nor  the  State  Gaming  Representative  has 
notified  the  Tribal  Gaming  Agency  that  it  has  an  objection  to  the 
issuance  of  a  license  pursuant  to  a  license  application  filed  by  a 
principal,  key  employee  or  a  primary  management  official,  the  Tribal 
Gaming  Agency  may  issue  a  license  to  such  applicant. 

2.  The  Tribal  Gaming  Agency  shall  respond  to  any  request  for  additional 
information  from  the  Commission  or  the  State  Gaming  Representative 
concerning  a  principal,  key  employee  or  primary  management  official 
who  is  the  subject  of  an  Investigative  Report.  Such  a  request  shall 
suspend  the  thirty  (30)  day  period  under  Paragraph  E.l.  of  this 
Section  until  the  Commission  or  the  State  Gaming  Representative 
receives  the  additional  information. 

3.  If,  within  the  thirty  (30)  day  period  described  above,  the  Commission 
or  the  State  Gaming  Representative  provides  the  Tribal  Gaming 
Agency  with  a  statement  itemizing  objections  to  the  issuance  of  a 
license  to  a  principal,  key  employee  or  to  primary  management 
official  for  whom  the  Tribal  Gaming  Agency  has  provided  an 
application  and  Investigative  Report,  the  Tribal  Gaming  Agency  shall 
reconsider  the  application,  taking  into  account  the  objections  itemized 
by  the  Commission  and/or  the  State  Gaming  Representative,  and 
make  a  final  decision  whether  to  issue  a  license  to  such  applicant. 
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Management  Contract. 

1.  If  the  Tribe  chooses  to  enter  into  a  Management  Contract,  the  Tribal 
Gaming  Agency  shall  require  that  all  principals,  primary  management 
officials  and  key  employees  of  the  Management  Contractor  be 
licensed. 

2.  The  Tribe  may  enter  into  a  Management  Contract  only  if  the 
Management  Contract: 

(a)  Provides  that  all  Class  III  Gaming  covered  by  the 
Management  Contract  will  be  conducted  in  accordance  with 
the  IGRA,  the  Ordinance,  and  this  Compact. 

(b)  Enumerates  the  responsibilities  of  each  of  the  parties  for  each 
identifiable  function,  including: 

(1)  Maintaining  and  improving  the  Gaming  Facility; 

(2)  Providing  operating  capital; 

(3)  Establishing  operating  days  and  hours; 

(4)  Hiring,  firing,  training  and  promoting  employees; 

(5)  Maintaining    the    gaming    enterprise's    books    and 
records; 

(6)  Preparing  the  gaming  enterprise's  financial  statements 
and  reports; 

(7)  Paying  for  the  services  of  the  independent  auditor 
engaged  pursuant  to  25  C.F.R.  §  571.12; 

(8)  Hiring  and  supervising  security  personnel; 

(9)  Providing  fire  protection  services; 

(10)  Setting  advertising  budget  and  placing  advertising; 

(11)  Paying  bills  and  expenses; 

(12)  Establishing  and  administering  employment  practices; 
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(13)  Obtaining  and  maintaining  insurance  coverage, 
including  coverage  of  public  liability  and  property  loss 
or  damage; 

(14)  Complying  with  all  applicable  provisions  of  the 
Internal  Revenue  Code; 

(15)  Paying  the  cost  of  public  safety  services;  and 

(16)  If  applicable,  supplying  the  Commission  with  all 
information  necessary  for  the  Commission  to  comply 
with   the  National  Environmental  Policy  Act. 

(c)  Provides  for  the  establishment  and  maintenance  of  satisfactory 
accounting  systems  and  procedures  that  shall,  at  a  minimum: 

(1)  Include  an  adequate  system  of  internal  controls; 

(2)  Permit  the  preparation  of  financial  statements  in 
accordance  with  generally  accepted  accounting 
principles; 

(3)  Be  susceptible  to  audit; 

(4)  Permit  the  calculation  and  payment  of  the 
Management  Contractor's  fee;  and 

(5)  Provide  for  the  allocation  of  operating  expenses  or 
overhead  expenses  among  the  Tribe,  the  Management 
Contractor,  and  any  other  user  of  shared  Gaming 
Facilities  and  services. 

(d)  Requires  the  Management  Contractor  to  provide  the  Tribe,  not 
less  frequently  than  monthly,  verifiable  financial  reports  or  all 
information  necessar.'  to  prepare  such  repxjrts. 

(e)  Requires  the  Management  Contractor  to  provide  immediate 
access  to  the  Gaming  Facility,  including  its  books  and  records, 
by  appropriate  tribal  officials,  who  shall  have: 
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(1)  The  right  to  verify  the  daily  gross  revenues  and 
income  from  the  gaming  enterprise;  and 

(2)  Access  to  any  other  gaming-related  information  the 
Tribe  deems  appropriate. 

(f)  Provides  for  a  minimum  guaranteed  monthly  payment  to  the 
Tribe  in  a  sum  certain  that  has  preference  over  the  retirement 
of  development  and  construction  costs. 

(g)  Provides  an  agreed  upon  maximum  dollar  amount  for  the 
recoupment  of  development  and  construction  costs. 

(h)  Provides  for  a  term  not  to  exceed  the  period  allowed  by  the 
IGRA. 

(i)  Details  the  method  of  compensating  and  reimbursing  the 
Management  Contractor.  If  a  Management  Contract  provides 
for  a  percentage  fee,  such  fee  shall  be  either: 

(1)  Not  more  than  thirty  percent  (30%)  of  the  net 
revenues  of  the  gaming  enterprise  if  the  Chairman  of 
the  Commission  determines  that  such  percentage  is 
reasonable  considering  the  circumstances;  or 

(2)  Not  more  than  forty  percent  (40%)  of  the  net  revenues 
if  the  Chairman  of  the  Commission  is  satisfied  that  the 
capital  investment  required  and  income  projections  for 
the  gaming  enterprise  require  the  additional  fee. 

(j)         Provides  the  grounds  and  mechanisms  for  modifying  or 

terminating  the  Management  Contract, 
(k)        Contains  a  mechanism  to  resolve  disputes  between: 

( 1 )  The  Management  Contractor  and  customers,  consistent 
with  the  procedures  in  the  Ordinance; 

(2)  The  Management  Contractor  and  the  Tribe;  and 
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(3)        The  Management  Contractor  and  the  gaming  enterprise 
employees. 
(1)         Indicates  whether  and  to  what  extent  contract  assignments  and 

subcontracting  are  permissible, 
(m)       Indicates  whether  and  to  what  extent  changes  in  the  ownership 

interest  in  the  Management  Contract  require  advance  approval 

by  the  Tribe, 
(n)        States  that  the  Management  Contract  shall  not  be  effective 

unless  and  until  it  is  approved  by  the  Chairman  of  the 

Commission,  date  of  signature  of  the  parties  notwithstanding. 

3.  The  Tribe  shall  not  enter  into  any  Management  Contract  if  the  Tribal 

Gaming  Agency  determines  that  the  Management  Contractor  or  any 

principal,  primary  management  official  or  key  employee  of  the 

Management  Contractor  is  not  licensed  or  is  ineligible  to  be  licensed. 

SECTION  6.   Providers  of  Class  III  Gaming  Equipment  or  Supplies. 

A.  Within  thirty  (30)  days  after  the  effective  date  of  this  Compact,  if  it  has  not 
already  done  so,  the  Tribal  Gaming  Agency  will  adopt  standards  for  any  and  all  Class  III 
Gaming  equipment,  devices  or  supplies  to  be  purchased,  leased  or  otherwise  acquired  by  the 
Tribe  after  the  effective  date  of  this  Compact  for  use  in  any  Gaming  Facility  which  standards 
shall  be  at  least  as  strict  as  the  comparable  standards  applicable  to  Class  III  Gaming 
equipment,  devices  or  supplies  within  the  State  of  Nevada.  Any  and  all  Class  III  Gaming 
equipment,  devices  or  supplies  acquired  by  the  Tribe  after  the  date  of  this  Compact  shall 
meet  or  exceed  the  standards  thereby  adopted,  and  any  and  all  Class  III  Gaming  equipment, 
devices,  or  supplies  utilized  by  the  Tribe  in  its  Gaming  Facilities  as  of  the  effective  date  of 
this  Compact  shall  be  upgraded  or  replaced,  if  necessary,  so  as  to  comply  with  such 
standards,  by  no  later  than  one  ( 1 )  year  after  the  effective  date  of  this  Compact. 

B.  Prior  to  entering  into  any  future  lease  or  purchase  agreement  for  Class  III 
Gaming  equipment,  the  Tribe  shall  obtain  sufficient  information  and  identification  from  the 
proposed  seller  or  lessor  and  all  persons  holding  any  direct  or  indirect  financial  interest  in 


22 


229 


the  lessor  or  the  lease/purchase  agreement  to  permit  the  Tribe  to  license  those  persons  in 
accordance  with  Section  5,  hereof. 

C.         The  seller,  lessor,  manufacturer,  or  distributor  shall  provide,  assemble  and 
install  all  Class  III  Gaming  equipment,  devices  and  supplies  in  a  manner  approved  and 
licensed  by  the  Tribe. 
SECTION  7.    Dispute  Resolution. 

A.  In  the  event  either  party  believes  that  the  other  party  has  failed  to  comply 
with  or  has  otherwise  breached  any  provision  of  this  Compact,  such  party  may  invoke  the 
following  procedure: 

1 .  The  party  asserting  noncompliance  shall  serve  written  notice  on  the 
other  party.  The  notice  shall  identify  the  specific  Compact  provision 
believed  to  have  been  violated  and  shall  specify  the  factual  and  legal 
basis  for  the  alleged  noncompliance.  The  notice  shall  specifically 
identify  the  date,  time  and  nature  of  the  alleged  noncompliance. 
Representatives  of  the  State  and  Tribe  shall  thereafter  meet  within 
thirty  (30)  days  in  an  effort  to  resolve  the  dispute. 

2.  In  the  event  an  allegation  by  the  complaining  party  is  not  resolved  to 
the  satisfaction  of  such  party  within  ninety  (90)  days  after  service  of 
the  notice  set  forth  in  Paragraph  (A)(1)  of  this  Section,  the 
complaining  party  may  serve  upon  the  other  party  a  notice  to  cease 
conduct  of  the  particular  game(s)  or  activities  alleged  by  the 
complaining  party  to  be  in  noncompliance.  Upon  receipt  of  such 
notice,  the  responding  party  may  elect  to  stop  the  game(s)  or  activities 
specified  in  the  notice  or  invoke  arbitration  and  continue  the  game(s) 
or  activities  pending  the  results  of  arbitration.  The  responding  party 
shall  act  upon  one  of  the  foregoing  options  within  thirty  (30)  days  of 
receipt  of  notice  from  the  complaining  party. 

3.  Arbitration  under  this  authority  shall  be  conducted  under  the 
Commercial     Arbitration     Rules    of    the    American     Arbitration 
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Association,  except  that  the  arbitrators  shall  be  attorneys  who  are 
licensed  members  of  the  State  Bar  of  New  Mexico  or  of  the  bar  of 
another  state,  in  good  standing.  The  State  will  select  one  arbitrator, 
the  Tribe  a  second  arbitrator,  and  the  two  so  chosen  shall  select  a 
third  arbitrator.  If  the  third  arbitrator  is  not  chosen  in  this  manner 
within  ten  (10)  days  after  the  second  arbitrator  is  selected,  the  third 
arbitrator  will  be  chosen  in  accordance  with  the  rules  of  the  American 
Arbitration  Association. 

4.  All  parties  shall  bear  their  own  costs  of  arbitration  and  attorney  fees. 

5.  The  results  of  arbitration  shall  be  enforceable  by  an  action  for 
injunctive  or  mandatory  injunctive  relief  against  the  State  and  the 
Tribe  in  any  court  of  competent  jurisdiction.  For  purposes  of  any 
such  action,  the  State  and  the  Tribe  acknowledge  that  any  action  or 
failure  to  act  on  the  part  of  any  agent  or  employee  of  the  State  or  the 
Tribe,  contrary  to  a  decision  of  the  arbitrators  in  an  arbitration 
proceeding  conducted  under  the  provisions  of  this  Section,  occurring 
after  such  decision,  shall  be  wholly  unauthorized  and  ultra  vires  acts, 
not  protected  by  the  sovereign  immunity  of  the  State  or  the  Tribe. 

B.  Nothing  in  Subsection  7(A)  shall  be  construed  to  waive,  limit  or  restrict  any 
remedy  which  is  otherwise  available  to  either  party  to  enforce  or  resolve  disputes  concerning 
the  provisions  of  this  Compact.  Nothing  in  this  Compact  shall  be  deemed  a  waiver  of  the 
Tribe's  sovereign  immunity.  Nothing  in  this  Compact  shall  be  deemed  a  waiver  of  the 
State's  sovereign  immunity. 
SECTION  8.   Protection  of  Patrons. 

A.  Liabiiitv  to  Patrons.  To  insure  the  personal  safety  and  protection  of  patrons 
and  other  invitees  of  the  Tribe's  Gaming  Facilities  operated  under  the  provisions  of  this 
Compact,  the  Tribe  shall  at  all  times  maintain  in  effect  a  policy  of  public  liability  insurance, 
insuring  the  Tribe,  its  agents  and  employees  against  any  claims,  demands  or  liability  that 
may  arise  as  a  result  of  personal  injury  to  any  person  (other  than  an  employee  of  the  gaming 
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establishment)  occurring  anywhere  on  the  premises  of  any  gaming  establishment  operated 
by  the  Tribe  under  the  provisions  of  this  Compact,  or  as  a  result  of  any  act  or  omission  of 
any  agent  or  employee  of  such  gaming  establishment  while  in  the  course  of  his  or  her 
employment,-  which  policy  shall  provide  personal  injury  coverage  of  no  less  than  One 
Million  Dollars  ($1,000,000)  per  injured  person. 

The  Tribe  agrees  that  in  the  event  of  any  claim  made  against  it  or  its  gaming 
enterprise,  or  any  agent  or  employee  thereof,  arising  out  of  any  personal  injury  as  described 
above,  neither  the  Tribe  nor  its  insurer  will  assert  any  defense  of  immunity  from  suit  as  to 
such  claim  for  compensatory  damages  up  to  the  amount  of  One  Million  Dollars  ($  1 ,000,000) 
per  injured  person,  in  any  action  filed  in  a  court  of  competent  jurisdiction  to  be  tried  to  the 
court;  provided,  however,  that  this  agreement  not  to  assert  such  defense  shall  be  strictly 
limited  as  provided  herein,  and  shall  not  apply  to  any  claim  for  punitive  damages,  or  to  any 
claim  for  which  a  jury  trial  is  demanded,  or  to  any  claim  for  any  loss  or  damage  other  than 
that  arising  from  actual  bodily  injury  or  death,  or  to  any  claim  for  damages  in  excess  of  the 
amount  set  forth  herein.  Nothing  herein  shall  be  construed  as  stating  or  implying  that  the 
Tribe  has  waived  or  agreed  not  to  assert  its  immunity  from  suit  for  any  other  purpose  or  in 
any  other  circumstance  other  than  the  limited  purposes  and  circumstances  expressly  set  forth 
herein,  nor  shall  anything  herein  be  construed  as  an  admission  of  liability  as  to  any  claim 
for  damages  or  as  an  agreement  or  indication  of  willingness  to  pay  any  amount  as  damages 
absent  a  judicial  determination  of  fault,  and  the  Tribe  or  its  insurer,  or  both,  shall  in  every 
instance  have  the  right  to  defend  any  such  claim  fiilly  on  the  merits. 

The  Tribe  shall  provide  to  the  State  Gaming  Representative  annually  a  certificate  of 
insurance  showing  that  its  gaming  enterprise  and  its  agents  and  employees  engaged  therein, 
are  insured  to  the  extent  and  in  the  circumstances  required  by  this  Section,  or  that  it  is  self- 
insured  to  such  extent  and  in  such  circumstances.  If  the  State  Gaming  Representative  so 
requests  in  writing,  the  certificate  of  insurance  may  be  ftimished  directly  to  the  State  Gaming 
Representative  from  the  insurance  carrier  or  the  insuring  agency  for  the  insured  Tribe. 

B.  Public  Health  and  Safety.  The  Tribe  will  establish  for  its  Gaming  Facilities 
health,  safety,  and  construction  standards  that  are  at  least  as  stringent  as  the  current  editions 
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of  the  National  Electrical  Code,  the  Uniform  Building  Code,  the  Uniform  Mechanical  Code, 
the  Uniform  Fire  Code,  and  the  Uniform  Plumbing  Code,  and  any  and  all  gaming  facilities 
or  additions  thereto  constructed  by  the  Tribe  hereafter  shall  be  constructed  and  all  facilities 
shall  be  maintained  so  as  to  comply  with  such  standards.  Inspections  will  be  conducted  with 
respect  to  these  standards  at  least  annually.  If  the  State  Gaming  Representative  requests 
sufficiently  in  advance  of  an  annual  inspection,  the  representative  may  be  present  during 
such  inspection.  The  Tribe  agrees  to  correct  any  deficiencies  noted  in  such  inspections 
within  a  reasonable  period  of  time.  The  Tribal  Gaming  Agency  will  provide  copies  of  such 
inspection  reports  to  the  State  Gaming  Representative,  if  requested  to  do  so  in  writing. 
SECTION  9.    Effective  Date. 

This  Compact  shall  be  effective  immediately  upon  the  occurrence  of  the  last  of  the 
following: 

A.  Execution  by  the  Tribe's  Governor  after  approval  by  the  Tribal  Council; 

B.  Execution  by  the  Governor  of  the  State; 

C.  Approval  of  the  Secretary  of  Finance  and  Administration; 

D.  Approval  by  the  Secretary  of  the  Interior;  and 

E.  Publication  in  the  Federal  Register. 
SECTION  10.    Criminal  Jurisdiction. 

The  Tribe  and  the  State  acknowledge  that  under  the  provisions  of  §  23  of  the  IGRA, 
especially  that  portion  codified  at  18  U.S.C.  §  1 166(d),  jurisdiction  to  prosecute  violations 
of  state  gambling  laws  made  applicable  by  that  section  to  Indian  country  is  vested 
exclusively  within  the  United  States,  unless  the  Tribe  and  the  State  agree  in  a  compact 
entered  into  under  the  IGRA  to  transfer  such  Jurisdiction  to  the  State.  The  Tribe  and  the 
State  hereby  agree  that,  in  the  event  of  any  violation  of  any  state  gambling  law  within  the 
Indian  Lands  by  any  person  who  is  not  a  member  of  the  Tribe,  the  State  shall  have  and  may 
exercise  Jurisdiction,  concurrent  with  that  of  the  United  States,  to  prosecute  such  person, 
under  its  laws  and  in  its  courts,  provided,  however,  that  this  concurrent  Jurisdiction  shall  (1) 
not  take  effect  unless  and  until  the  State,  the  Tribe,  and  the  Office  of  the  United  States 
Attorney  for  the  District  of  New  Mexico  shall  have  entered  into  a  Memorandum  of 
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Understanding  ("MOU")  with  respect  to  the  manner  in  which  State,  federal,  and  tribal  law 
enforcement  agencies  shall  cooperate  in  the  detection  of  violations,  apprehension  and 
detention  of  any  suspected  violator,  and  the  investigation  and  prosecution  of  any  charges 
brought  by  the  State  pursuant  to  this  Section  and  (2)  continue  so  long  as  the  MOU  remains 
in  effect. 
SECTION  11.    Binding  EfTect  and  Duration. 

A.  This  Compact  shall  be  binding  upon  the  State  and  Tribe  for  a  term  of  fifteen 
(15)  years  from  the  date  it  becomes  effective  and  will  automatically  renew  for  additional  five 
(5)  year  periods  unless  modified  or  terminated  by  written  agreement  of  both  parties. 

B.  At  least  one  year  prior  to  the  expiration  of  the  fifteen  (15)  year  period  after 
the  Compact  becomes  effective,  and  thereafter  at  least  one  year  prior  to  the  expiration  of 
each  subsequent  five  (5)  year  period,  either  party  may  serve  written  notice  on  the  other  of 
its  desire  to  renegotiate  this  Compact. 

C.  In  the  event  that  either  party  gives  written  notice  to  the  other  of  its  desire  to 
renegotiate  this  Compact  pursuant  to  Subsection  (B)  of  this  Section,  the  Tribe  may,  pursuant 
to  the  procedures  of  the  IGRA,  request  the  State  to  enter  into  negotiations  for  a  new  compact 
governing  the  conduct  of  Class  III  Gaming.  If  the  parties  are  unable  to  conclude  a  successor 
compact,  this  Compact  shall  remain  in  full  force  and  effect  pending  exhaustion  of  the 
administrative  and  judicial  remedies  set  forth  in  IGRA  and/or  any  other  applicable  federal 
law. 

D.  Notwithstanding  the  foregoing,  at  any  time  while  this  Compact  remains  in 
effect,  either  party  may,  by  written  notice  to  the  other  party,  request  reopening  of 
negotiations  with  respect  to  any  provision  of  this  Compact,  or  with  respect  to  any  issue  not 
addressed  in  the  Compact,  specifying  such  provision  or  issue  in  such  notice.  No  such 
request  shall  be  unreasonably  refused,  but  neither  party  shall  be  required  to  agree  to  any 
change  in  the  Compact,  and  no  agreement  to  supplement  or  amend  this  Compact  in  any 
respect  shall  have  any  validity  until  the  same  shall  have  been  approved  in  writing  by  the 
Tribe,  the  State  and  the  Secretary  of  the  Interior  and  notice  of  such  approval  published  in 
the  Federal  Register. 
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E.         The  Tribe  may  operate  Class  III  Gaming  only  while  this  Compact  or  any 
renegotiated  compact  is  in  effect. 
SECTION  12.    Severability. 

In  the  event  that  any  Section  or  provision  of  this  Compact  is  held  invalid  by  any 
court  of  competent  jurisdiction,  it  is  the  intent  of  the  parties  that  the  remaining  sections  or 
provisions  of  this  Compact,  and  any  amendments  thereto,  shall  continue  in  ftill  force  and 
effect.  This  Compact  is  not  intended  to  bind  the  State  to  terms  that  require  legislative  action 
or  a  delegation  of  legislative  power  but  is  intended  to  provide  a  mechanism  to  the  State  to 
participate  in  the  regulation  of  Class  III  Gaming  as  provided  in  this  Compact  and  it  is  the 
intention  of  the  parties  that  the  provisions  of  this  Compact  be  interpreted  in  accordance  with 
these  principles. 
SECTION  13.   Notice  to  Parties. 

Unless  otherwise  indicated,  all  notices,  payments,  requests,  reports,  information  or 
demand  which  any  party  hereto  may  desire  or  may  be  required  to  give  to  the  other  party 
hereto,  shall  be  in  writing,  and  shall  be  personally  delivered  or  sent  by  first-class  mail  sent 
to  the  other  party  at  its  address  appearing  below  or  such  other  address  as  any  party  shall 
hereinafter  inform  the  other  party  hereto  by  written  notice  given  as  aforesaid: 

Notice  to  the  Tribe  shall  be  sent  to: 

Office  of  the  Governor  Tribal  Gaming  Agency 

Pueblo  of  Acoma  Pueblo  of  Acoma 

P.O.  Box  309  P.O.  Box  309 

Acomita,  N.M.    87034  Acomita,  N.M.    87034 

Notice  to  the  State  shall  be  sent  to: 

Governor's  Office  Office  of  Attorney  General 

State  of  New  Mexico  State  of  New  Mexico 

Santa  Fe,  New  Mexico  Santa  Fe,  New  Mexico 

Every  notice,  payment,  request,  report,  information  or  demand  so  given  shall  be  deemed 
effective  upon  receipt,  or  if  mailed,  upon  receipt  or  the  expiration  of  the  third  day  following 
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the  day  of  mailing,  whichever  occurs  first,  except  that  any  notice  of  change  of  address  shall 
be  effective  only  upon  receipt  by  the  party  to  whom  said  notice  is  addressed. 
SECTION  14.    Entire  Agreement. 

This  Compact  is  the  entire  agreement  between  the  parties  and  supersedes  all  prior 
agreements,  whether  written  or  oral,  with  respect  to  the  subject  matter  hereof  Neither  this 
Compact  nor  any  provision  herein  may  be  changed,  waived,  discharged,  or  terminated  orally, 
but  only  by  an  instrument,  in  writing,  signed  by  the  Tribe  and  the  State,  and  approved  by 
the  Secretary  of  the  Interior. 
SECTION  15.    Filing  of  Compact  with  Secretary  of  State. 

Upon  the  effective  date  of  this  Compact,  a  certified  copy  shall  be  filed  by  the  tribal 
Governor  with  the  New  Mexico  Secretary  of  State  and  a  copy  shall  be  transmitted  to  the 
New  Mexico  Attorney  General.  Any  subsequent  amendment  or  modification  of  this 
Compact  shall  be  filed  with  the  New  Mexico  Secretary  of  State  and  a  copy  shall  be 
transmitted  to  the  New  Mexico  Attorney  General. 

IN  WITNESS  WHEREOF,  the  Governor  acting  for  the  Tribe  and  the  Governor 
acting  for  the  State  have  hereunto  set  their  hands  and  seals. 
PUEBLCLO^-^^COMA 


BY: 

I^orkD.  Shutiva 

Governor 
Dated:       '^X/^/f^ 


STATE  OF  NEW  MEXICO 


BY:  UQ^J-^^  ^^C^L-^-^^P^n^ 

Gary  Johnson  ^ 

Go\^mor  \ 
Dated:     ,>\\^\^5^ 
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APPROVAL  BY  THE  SECRETARY  OF  FINANCE  AND  ADMINISTRATION 

The  foregoing  Compact  between  the  PUEBLO  OF  ACOMA  and  the  STATE  OF 

NEW  MEXICO  is  hereby  approved  this  (^  day  of.  f-^Jsi//,'jy\^ ,  1995,  pursuant 

to  authority  conferred  on  me  by  the  New  Mexico  Joint  Powers  "T^Cgreements  Act,  §§  11-1-1 
to  -7,  NMSA  1978  (1994  Repi.  Pamp.). 


SECRETARY  OF  FINANCE  AND  ADMINISTRATION 
APPROVAL  BY  THE  SECRETARY  OF  THE  INTERIOR 

The  foregoing  Compact  between  the  PUEBLO  OF  ACOMA  and  the  STATE  OF 
NEW  MEXICO  is  hereby  approved  this  .?VM) day  of      ^f^  '  ^  '995.  pursuant  to 

authority  conferred  on  me  by  Section  1 1  of  the  Indian  Gaming  Regulatory  Act,  25  U.S.C. 
§  2710.    I  direct  that  it  be  promptly  submitted  to  the  Federal  Register  for  publication. 


BY: 


AEA  E.  CEER 

ASSISTANT  SECKE1ARY  -  INDIAN  AFFAIRS 
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TRIBAL-STATE 
REVENUE  SHARING  AGREE^ENT 

This  Agreement  made  between  the  State  of  New  Mexico  (hereinafter  referred  to 
as  "State")  and  the  Pueblo  of  Acoma  (hereinafter  referred  to  as  "Tribe"),  parties  to  a 
Compact  between  the  Tribe  and  the  State,  executed  more  or  less  contemporaneously 
with  this  Agreement. 

WITNESSETH 

WHEREAS,  Article  V.  §  4  of  the  Constitution  of  the  State  provides  that  "The 
supreme  executive  power  of  the  state  shall  be  vested  in  the  governor,  who  shall  take 
care  that  the  laws  be  faithfully  executed";  and 

WHEREAS,  the  Joint  Powers  Agreements  Act.  §§  11-1-1  to  -7,  NMSA  1978 
(1994  Repl.  Pamp.),  authorizes  any  two  or  more  public  agencies  by  agreement  to  jointly 
exercise  any  power  common  to  the  contracting  parties  (§  1 1-1-3),  and  defines  "public 
agency"  to  include  both  Indian  tribes  and  pueblos  and  the  State  of  New  Mexico  or  any 
department  or  agency  thereof  (§  11-1 -2(A));  and 

WHEREAS,  the  MuUial  Aid  Act,  §§  29-8-1  to  -3,  NMSA  1978  (1994  Repl. 
Pamp.),  authorizes  the  State  and  any  Indian  tribe  or  pueblo  to  enter  into  mutual  aid 
agreements: 

NOW,  THEREFORE,  the  parties  agree  as  follows: 

I.  Summary.  The  Tribe  agrees  to  contribute  certain  of  its  Class  III  Gaming 
revenues,  as  described  below,  to  the  State  and  Local  Govemment(s),  as  defined  below, 
on  the  terms  and  conditions  contained  in  this  Agreement. 
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2.  Purpose.  The  purpose  of  this  Agreement  is  to  compensate  the  State  and 
Local  Govemment(s)  for  maintaining  market  exclusivity  of  tribal  gaming.  Tribal 
revenue  sharing  will,  therefore,  be  limited  to  the  extent  that  competing  games  are 
conducted  outside  Indian  Lands.  This  Agreement  is  intended  to  recognize  the  existing 
lawful  levels  of  gaming  permitted  under  State  law  and  public  policy.  A  central  purpose 
of  this  .Agreement  is  that  if  such  existing  lawful  levels  of  gaming  are  increased,  except 
as  referred  to  under  Paragraph  5(B),  below,  the  Tribe's  revenue  sharing  obligation 
hereunder  shall  terminate. 

3.  Revenue  to  State  and  Local  Governments.  The  parties  agree  that,  after 
the  effective  date  hereof,  the  Tribe  shall  make  semi-annual  payments  to  the  General 
Fund  of  the  State  ("State  General  Fund")  and  to  any  one  or  more  Local  Governments. 
"Local  Government"  shall  mean  any  political  subdivision  of  the  State  or  any  other  local 
governmental  entity  or  part  thereof  exercising  authority  on  or  near  such  Tribe's  Indian 
Lands  (but  shall  not  mean  another  Indian  Tribe  or  pueblo). 

Th "  Tribe's  governing  body  or  its  designee  shall  determine  which  Local 
Govemment(s)  shall  receive  payments  and  the  amounts  thereof;  provided,  however,  the 
Tribe,  or  its  designee,  may  make  this  determination  based  in  part  upon  compensating 
the  Local  Governments  for  governmental  services  provided  to  the  Tribe.  However,  no 
monies  that  the  Tribe  is  already  required  or  contracted  to  pay  to  the  State  or  its 
subdivision(s)  under  any  other  agreement  may  be  included  in  the  forty  percent  (40%) 
share  to  Local  Governments. 
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The  State  General  Fund  shall  receive  sixty  percent  (60%)  of  the  amount 
calculated  pursuant  to  Paragraph  4.  below,  and  the  Local  Govemment(s)  shall  receive 
an  aggregate  amount  equal  to  forty  percent  (40%)  of  that  amount. 

4.         Calculation  of  Revenue  to  State  and  Local  Governments. 

A.  The  parties  agree  that,  as  used  herein,  "net  win"  is  defined  as  the 
total  amount  wagered  at  each  Gaming  Facility  on  Class  III  games  of  chance  which  are 
protected  by  the  limitations  in  Paragraph  5.  below,  and  elsewhere  herein,  minus  the  total 
amount  paid  as  prizes  (including  non-cash  prizes)  and  winning  wagers  at  said  games, 
and  minus  all  tribal  regulatory  fees  and  expenses,  supported  by  reasonable,  adequate 
documentation,  not  to  exceed  S250,000  per  year  and  minus  federal  and  State  regulatory 
fees  and  expenses,  and  taxes. 

B.  The  total  revenue  the  Tribe  will  pay  to  the  State  and  Local 
Govemment(s)  in  the  aggregate  pursuant  to  Paragraph  3,  above,  shall  be  determined  as 
follows: 

(1)  Three  Percent  (3%)  of  the  first  Four  Million  Dollars 
(S4. 000. 000)  of  net  win  at  each  Gaming  Facility  derived  from  Class  III  games  of  chance 
which  are  protected  by  the  limitations  in  Paragraph  5,  below,  and  elsewhere  herein;  and 

(2)  Five  Percent  (5%)  of  the  net  win  over  the  first  Four  Million 
Dollars  ($4,000,000)  at  each  Gaming  Facility  derived  from  Class  III  games  of  chance 
which  are  protected  by  the  limitations  in  Paragraph  5.  below,  and  elsewhere  herein. 

C.  For  purposes  of  these  payments,  all  calculations  of  amounts  due 
shall  be  based  upon  a  calendar  year  beginning  January  1  and  ending  December  31, 
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unless  the  parties  agree  on  a  different  tlscal  year.  The  semi-annual  payments  due  to  the 
State  and  Local  Govemment(s)  pursuant  to  these  terms  shall  be  paid  no  later  than 
twenty  five  (25)  days  after  December  31  and  June  30  of  each  year  (or  commensurate 
dates  if  the  fiscal  year  agreed  upon  is  different  from  the  calendar  year).  Any  payments 
due  and  owing  from  the  Tribe  in  the  year  the  Compact  is  approved,  or  the  final  year 
the  Compact  is  in  force,  shall  reflect  the  net  win,  but  only  for  the  portion  of  the  year 
the  Compact  is  in  effect. 

5.  Limitations.  The  Tribe's  obligation  to  make  the  payments  provided  for 
in  Paragraphs  3  and  4,  above,  shall  apply  and  continue  only  so  long  as  there  is  a 
binding  Class  III  Compact  in  effect  between  the  Tribe  and  the  State  which  Compact 
provides  for  the  play  of  Class  III  games  of  chance,  but  shall  terminate  in  the  event  of 
any  of  the  following  conditions: 

A.  If  the  State  passes,  amends,  or  repeals  any  law,  or  takes  any  other 
action,  which  would  directly  or  indirectly  attempt  to  restrict,  or  has  the  effect  of 
restr':ting,  the  scope  of  Indian  gaming. 

B.  If  the  State  permits  any  expansion  of  non-tribal  Class  Hi  Gaming 
in  the  State.  Notwithstanding  this  general  prohibition  against  permitted  expansion  of 
gaming  activities,  the  State  may  permit  ( 1 )  the  enactment  of  a  State  lottery,  (2)  any 
fraternal,  veterans  or  other  non-profit  membership  organization  that,  as  of  the  date  on 
which  this  Agreement  is  signed  by  the  Governor  of  the  State,  was  operating  one  or 
more  electronic  gaming  devices  on  such  organization's  premises  for  the  benefit  of  its 
members,  whether  lawfully  or  not.  to  operate  such  devices  lawfully,  but  only  for  the 
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benefit  of  such  organization's  members,  and  only  if  sucli  devices  are  required  to  meet 
the  standards  applicable  to  such  devices  in  the  State  of  Nevada  by  no  later  than  one  year 
after  the  date  of  enactment  of  legislation  making  such  devices  lawful,  and  only  if  such 
organization  is  permitted  to  operate  no  more  than  the  number  of  such  devices  in  place 
and  operating  on  such  organization's  premises  as  of  5:00  p.m..  February  10,  1995,  based 
on  a  certified  state  inventory  that  is  subject  to  audit  and  review  by  the  Tribe;  and  (3) 
any  horseracing  tracks  to  operate  electronic  gaming  devices  on  days  on  which  live 
horseracing  or  simulcast  of  horse  races  occurring  at  horseracing  tracks  elsewhere  within 
New  Mexico  are  conducted  at  such  tracks,  provided,  however,  that  for  any  day  on 
which  electronic  gaming  devices  are  permitted  to  be  operated  under  this  provision  at 
any  horseracing  track  located  within  150  miles  of  a  Gaming  Facility  owned  by  the 
Tribe,  one-half  of  the  net  vvin  derived  from  electronic  gaming  devices  at  such  Gaming 
Facility  for  such  day  would  be  exempt  from  any  revenue  sharing  obligation  under  the 
provisions  of  this  Agreement  (except  that  if  electronic  gaming  devices  are  operated  at 
such  horseracing  track  for  more  than  12  hours  on  any  such  day,  all  of  the  Tribe's 
revenues  from  electronic  gaming  devices  on  such  day  shall  be  exempt  from  any  revenue 
sharing  obligation  under  the  provisions  of  this  Agreement);  and  provided  further  that 
there  will  be  no  exemption  from  State  taxes  imposed  on  gross  receipts  of  such 
electronic  gaming  devices  at  horseracing  tracks.  Notwithstanding  the  reference  to 
permined  live  horseracing  dates,  any  increase  in  the  number  of  permitted  live 
horseracing  dates  on  which  electronic  gaming  devices  are  permitted  to  be  operated  shall 
constitute  an  unpermitted  expansion  of  gaming. 
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6.  Effect  of  Variance. 

A.  In  the  event  the  acts  or  omissions  of  the  State  cause  the  Tribe's 
obligation  to  matce  payments  under  Paragraph  4  of  this  Agreement  to  terminate  under 
the  provisions  of  Paragraph  5.  such  cessation  of  obligation  to  pay  will  not  adversely 
affect  the  validity  of  the  Compact,  but  the  maximum  amount  that  the  Tribe  agrees  to 
reimburse  the  State  for  actual  documented  regulatory  costs  under  Section  4(E)(5)  of  the 
Compact  shall  automatically  increase  to  One  Hundred  Thousand  Dollars  (SI 00,000)  per 
year. 

B.  In  the  event  a  Tribe's  revenue  sharing  payment  to  the  State  is  less 
than  5100,000  per  year,  the  maximum  amount  that  the  Tribe  agrees  to  reimburse  the 
State  for  actual  documented  regulatory  costs  under  Section  (4)(E)(5)  of  the  Compact 
shall  automatically  increase  to  $100,000  per  year  less  the  amount  of  the  revenue  sharing 
payment. 

7.  Interpretation.  This  Agreement  shall  be  broadly  construed  to  accomplish 
its  purpose. 

8.  Dispute  Resolution.  In  the  event  either  party  fails  to  comply  with  or 
otherwise  breaches  any  provision  of  this  Agreement,  the  aggrieved  party  may  invoke 
the  dispute  resolution  procedure  set  out  in  the  Compact. 

9.  Effective  Date.  This  .Agreement  shall  become  effective  on  the  date  that 
the  Compact  between  the  State  and  the  Tribe  becomes  effective. 
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10.  Amendments.  Any  amendment  to  this  Agreement  shall  be  in  writing  and 
signed  by  both  parties.  The  terms  and  conditions  of  this  Agreement  shall  remain  in 
effect  until  amended,  modified  or  terminated,  by  agreement  of  the  parties. 

1 1 .  Third  Partv  Beneficiaries.  This  Agreement  is  not  intended  to  create  any 
third-party  beneficiaries  and  is  entered  into  solely  for  the  benefit  of  the  Tribe  and  the 
State. 

12.  Definitions.  Unless  otherwise  provided  herein,  terms  in  this  Agreement 
shall  have  the  same  meanings  as  such  terms  are  given  in  Section  2  of  the  Compact. 

13.  Equal  Treatment.  If  during  the  term  of  this  Agreement,  any  tribe  or 
pueblo  in  the  State  of  New  Mexico  enters  into  a  comparable  agreement  pertaining  to 
sharing  of  Class  III  Gaming  revenues  with  the  State,  containing  any  terms  or  conditions 
more  favorable  to  that  tribe  or  pueblo  than  those  contained  in  this  Agreement,  without 
the  written  consent  of  the  Tribe,  then  the  Tribe  shall  be  entitled  to  operate  under  the 
more  favorable  terms  without  amending  this  Agreement  or  the  Compact. 

IN  WITNESS  WHEREOF,  the  parties  have  executed  this  Agreement  on  this 

dav  of  Februarv,  1995. 


PUEBLO  OF  ACOMA 


STATE  OF  NEW  MEXICO 


T-.r.;r:-rT 


Ron  D.  Shutiva 
Governor 


Dated: 


^■—  /.-■  ^r- 


Bv:>^r^'^  ?V-Ko~,\0^>X, 


Gary  Johnson 
Governor 


Dated:Jl\j3\3J:i 
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APPROVAL  BY  THE  SECRETARY  OF  FINANCE  AND  ADMINISTRATION 

The  foregoing  Agreement  bemeen  the  PUEBLO  OF  ACOMA  and  the  STATE 

OF  NEW  MEXICO  is  hereby  approved  this  /J>-    day  oi  ^^Jg^j^y^^ .  1995. 

pursuant  to  authority  conferred  on  me  by  the  New  Mexico  Joint  Poiters  Agreements 
Act.  §§  1 1-1-1  to  -7.  NMSA  1978  (1994  Repl.  Pamp.). 

BY:  t\^^/i/,^t^  Ay^^iic^^^ 

Secretary  of  finance 
and  Administration 


5-klk^clJents>rev-shre.AC0 
02/11/95  12:08pm 
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TESTIMONY  OF 

HAROLD  A.  MONTEAU 

CHAIRMAN,  NATIONAL  INDIAN  GAMING  COMMISSION 

BEFORE 

THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

JUNE  22,  1995 

Mr.  Chairman,  Members  of  the  Committee,  thank  you  for  the 
opportunity  to  appear  before  you  and  offer  testimony  on  S.487. 
My  name  is  Harold  Monteau.   I  am  Chairman  of  the  National  Indian 
Gaming  Commission.   With  me  today  is  Associate  Commissioner  Jana 
McKeag. 

If  enacted,  S.  487  would  supersede  Public  Law  100-497,  The 
Indian  Gaming  Regulatory  Act  of  1988.   This  Act  established  the 
National  Indian  Gaming  Commission,   The  primary  mission  of  the 
Commission  is  to  monitor  and  oversee  the  regulation  of  Class  II 
gaming  such  as  bingo  and  pull-tabs  conducted  on  Indian  lands. 
The  Commission  reviews  and  approves  Class  II  and  III  tribal 
gaming  ordinances  and  management  contracts.   In  addition,  it  has 
the  authority  to  impose  civil  penalties  or  to  close  a  gaming 
establishment  for  substantial  violations  of  the  1988  Act, 
regulations  promulgated  by  the  Commission,  or  tribal  gaming 
ordinances. 

The  Commission  is  also  responsible  for  conducting  background 
investigations  of  entities  and  of  individuals  with  a  financial 
interest  in,  or  management  responsibility  for  Class  II  management 
contracts, unless  the  contracts  combines  Class  II  and  Class  III 
activities.   The  Commission  does  not  have  the  authority  to 
conduct  background  investigations  with  respect  to  Class  III 
management  contracts.   The  regulation  of  Class  III  gaming  is 
primarily  the  responsibility  of  the  tribes  and  the  states  as  set 
forth  in  the  compacts  negotiated  between  those  parties. 

The  amendments  as  proposed  in  S.  487  provide  for:   the 
establishment  of  a  new  Federal  Indian  Regulatory  Gaming 
Commission  (FIRGC) ,  the  regulation  of  gaming  activities  by 
tribes,  the  establishment  of  Federal  minimum  standards,  the 
compacting  of  Class  III  gaming,  regulatory  oversight  by  the  new 
Commission  along  with  licensing  of  contractors,  penalty 
assessment,  and  funding. 

These  proposed  amendments  continue  Congress'  approach  of 
recognizing  that  Indian  tribes  have  the  fundamental 
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responsibility  for  regulating  Class  II  gaining  activities  over 
Indian  lands.   The  Commission  supports  this  overall  approach. 
The  amendments  also  enhance  and  strengthen  the  Federal,  tribal 
and  state  involvement  in  the  overall  gaming  regulatory  process. 
The  Commission's  role  would  be  that  of  oversight  and  general 
monitoring  so  as  to  assure  that  Federal  minimum  standards  are 
complied  with.   This  approach  is  consistent  with  the  government- 
to-government  relationship  the  United  States  has  with  Indian 
tribes.   It  is  respectful  of  Tribal  sovereignty. 

The  compacting  provisions  for  Class  III  gaming,  likewise, 
would  provide  a  non-compulsory  mechanism  for  tribes  and  states  to 
establish  procedures  for  the  conduct  of  such  gaming  activities. 
The  amendments  do  this  by  not  imposing  requirements  on  the  states 
to  negotiate  with  tribes.   Elimination  of  the  compulsory  aspects 
of  the  1988  Act,  effectively  removes  the  10th  and  11th  Amendments 
issues  raised  by  the  states.   These  have  been  contentious  issues 
for  the  tribes  and  the  states,  and  have  delayed  the  benefits  of 
tribal  economic  development  envisioned  in  the  1988  Act,  through 
gaming. 

S.  487  proposes  to  change  the  way  Commissioners  are 
appointed.   It  also  sets  the  terms  of  the  Commissioners  and  sets 
certain  qualifications  for  Commissioners.   The  number  of 
Commissioners  remains  as  under  current  law,  three.   The 
amendments  designate  that  the  Chairperson  of  the  Commission  as 
the  chief  executive  officer  of  the  Commission.   Certain  powers 
that  were  conferred  under  the  1988  Act  on  the  Chairman  would  be 
exercised  by  the  full  Commission  with  the  enactment  of  these 
amendments . 

The  fundamental  nature  of  the  operation  and  scope  of 
authority  of  the  Commission  remains  that  of  an  independent 
regulatory  authority.   New  Federal  minimum  standards  are  to  be 
developed  and  promulgated  as  regulations  of  the  Commission. 
During  the  interim,  that  is  before  the  new  Commissioners  are 
appointed  and  the  minimum  standards  are  established,  the  existing 
regulatory  framework  is  to  be  followed.   Also,  the  existing 
Commissioners  serve  until  they  are  replaced  or  nominated  through 
the  new  process. 

Along  with  certain  tribal  and  political  qualifications,  the 
amendments  call  for  additional  requirements  of  candidates  for  the 
Commission.   While  the  Commission  does  not  object  that  certain 
professional  qualifications  for  Commissioners,  the  Executive 
branch  should  not  be  constrained  by  specific  limitations  by  law 
to  select  and  establish  professional  qualifications  of 
candidates.   Lengthening  of  the  terms  of  the  Commissioners  to 
five  years  is  viewed  favorably;  it  provides  the  opportunity  for 
greater  experience  on  the  Commission.   Moreover,  with  the 
treatment  of  the  Commission  as  an  independent  regulatory  agency 
these  five-year  terms  strengthen  the  independent  status  of  the 
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Commission. 

The  amendments  do  not  adequately  deal  with  the  transition  of 
the  Commissioners.   At  the  least,  the  present  Associate 
Commissioners  terms  should  be  completed  prior  to  the  appointment 
of  the  new  Commissioners.   This  would  assure  continuity  in  the 
administration  of  the  existing  provisions  of  the  1988  Act  and  the 
implementation  of  the  new  ones. 

S.  487  provides  a  mechanism  for  establishing  Federal  minimum 
standards.   The  Commission  supports  the  setting  of  minimum 
standards.   The  overall  concept  behind  passage  of  the  1988  Act 
was  to  assist  tribes  in  the  establishment  of  gaming  as  an 
economic  opportunity  for  tribes  and  to  protect  the  integrity  of 
gaming  for  the  tribes  and  the  public.  The  setting  of  uniform 
minimum  standards  will  assist  in  meeting  Congressional  intent. 

The  minimum  standards  fall  into  two  broad  general 
categories:  operational  and  regulatory.   The  operational  aspects 
are  concerned  with  such  functions  as  internal  controls, 
surveillance,  security  and  auditing.   The  regulatory  area  is 
concerned  with  establishing  procedures  to  assure  that  the 
operational  standards  are  being  complied  with  and  that 
background  investigations  and  licensing  requirements  are  being 
met. 

Although  the  Commission  welcomes  and  solicits  the  input  of 
the  tribes  and  the  states  in  formulating  those  standards,  the 
methodology  set  out  in  S.  487  is  not  condusive  to  prompt 
appointments  of  the  Advisory  Committee  members.   The  process  of 
appointments  could  be  fairly  lengthy  and  result  in  delays  in  the 
development  and  implementation  of  the  Federal  minimum  standards. 
Essentially,  the  setting  of  minimum  standards  is  that  of  creating 
operational  and  regulatory  standards  and  procedures  which  serve 
to  protect  the  integrity  of  gaming  conducted  by  the  tribes.   If  a 
method  could  be  established  for  the  prompt  selection  of  an 
Advisory  Committee  and  mandatory  deadlines  set,  the  concept  could 
be  made  to  work.   However,  the  Advisory  Committee  would  need  to 
include  some  expertise  by  way  of  individuals  with  gaming 
regulatory  and  operational  expertise. 

The  appointment  of  the  new  Commissioners  and  promulgation  of 
the  regulations  for  the  Federal  minimum  standards  under  the 
process  set  out  in  S.  487  could  take  several  years  to  accomplish. 
The  Commission  recommends  that  this  new  framework  be  instituted 
during  the  transition  period,  even  while  the  new  Commissioners 
are  being  appointed  and  confirmed. 

The  approach  of  recognizing  tribal  regulatory  responsibility 
of  gaming  activities  at  the  operational  level  in  these  amendments 
serves  to  assist  in  strenghtening  tribal  government.   Moreover, 
placing  the  Commission  in  the  position  of  providing  a  backup  role 
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where  minimum  standards  are  not  being  followed  is  consonant  with 
this  overall  concept.   It  also  assures  that  safeguards  exist  to 
protect  the  integrity  of  gaming  and  protect  the  interests  of  the 
tribes  and  the  general  public.   The  Commission  supports  this 
general  conceptual  approach. 

S.  4  87  provides  broader  enforcement  authority  to  the 
Commission.   Where  the  Federal  minimum  standards  are  not  being 
met  with  respect  to  both  Class  II  and  Class  III  gaming  activities 
the  Commission  is  given  the  authority  to  directly  regulate  these 
activities. 

To  be  able  to  carry  out  these  particular  functions  and  the 
others  vested  in  the  Commission,  these  amendments  authorize  the 
Commission  to  impose  fees  on  Class  III  gaming.   Existing  law  only 
authorizes  the  Commission  to  assess  Class  II  gaming.   Given  the 
growth  in  gaming  the  Commission  believes  that  such  authorization 
is  necessary  and  prudent.   The  amendments,  however,  provide  for 
the  assessment  to  be  made  against  net  revenues  as  opposed  to 
gross  revenues,  as  provided  for  in  the  current  law.   The 
Commission  recommends  that  the  assessment  be  on  the  gross 
revenues.   The  cost  of  regulation  should  be  allocated  across  the 
regulated  industry  on  the  volume  of  activity,  not  the 
profitability  of  individual  operations. 

The  efficacy  of  the  self-regulation  provisions  should  be  re- 
evaluated.  The  overall  concept  of  the  amendments  and  that  of  the 
1988  Act  was  and  is  for  tribes  to  be  responsible  for  regulation. 
The  role  of  the  Commission  is  oversight  and  monitoring  of  tribal 
regulatory  implementation.   The  amendments  in  S.  4  87  only 
authorize  direct  Commission  regulatory  action  where  Federal 
minimum  standards  are  not  being  followed.   Therefore,  the  self- 
regulation  provisions  appear  to  be  redundant. 

As  under  existing  law,  the  Commission  by  these  amendments 
will  continue  to  exercise  the  responsibility  of  reviewing  and 
approving  management  contracts  between  Indian  tribes  and  other 
entities.   This  particular  function  places  the  Commission  in  the 
position  of  examining  the  economic  terms  of  the  management 
contract  negotiated  by  the  tribes.   This  particular  role  is  not 
one  traditionally  vested  in  a  regulatory-type  agency.   Whether 
the  Commission  should  continue  to  function  in  this  capacity 
should  be  reconsidered.   The  Commission  recommends  that  rather 
than  second-guessing  tribal  business  and  economic  decisions,  the 
Commission  could  establish  limits  on  the  various  components  of 
management  fees,  including  (1)  management,  (2)  risk  assumption, 
and  (3)  return  on  or  of  any  capital  investment. 

In  summary  the  Commission  supports  many  of  the  concepts  in 
S.  487  and  is  preparing  amendatory  language  changes  for 
submission  to  the  Committee.   The  Commission  looks  forward  to 
working  with  the  Committee  on  this  bill. 
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1ST  CASE  of  Level  1  printed  in  FULL  format. 

WESTERN  TELCON,  INC.,  et  al.,  Plaintiffs  and  Appellants,  v. 

CALIFORNIA  STATE  LOTTERY  COMMISSION,  Defendant  and 

Respondent;  CALIFORNIA-NEVEDA  INDIAN  GAMING  ASSOCIATION, 

Intervener  and  Respondent. 

Western  Telcon,  Inc.  v.  California  State  Lottery  Com. 

No.  B080603. 

COURT  OF  APPEAL  OF  CALIFORNIA,  SECOND  APPELLATE  DISTRICT 
DISTRICT,  DIVISION  FIVE 

33  Cal.  App.  4th  223;  1995  Cal.  App.  LEXIS  250;  39  Cal. 

Rptr.  2d  273;  95  Cal.  Daily  Op.  Service  2036;  95  Daily 

Journal  DAR  344  5 

March  17,  1995,  Decided 

NOTICE:     [**1]    THE  LEXIS  PAGINATION  OF  THIS  DOCUMENT  IS  SUBJECT  TO  CHANGE 
PENDING  RELEASE  OF  THE  FINAL  PUBLISHED  VERSION. 

SUBSEQUENT  HISTORY:  As  Corrected  March  17,  1995.  Rehearing  Granted  April  13, 
1995. 

PRIOR  HISTORY:  Superior  Court  of  Los  Angeles  County,  Nos .  BC71209  consolidated 
with  BC71229,  Eric  E.  Younger,  Judge. 

DISPOSITION:  The  judgment  is  affirmed.  The  California  State  Lottery  and  the 
California-Nevada  Indian  Gaming  Association  shall  each  recover  their  costs  on 
appeal  jointly  and  severally  from  Western  Telcon,  Inc.,  and  the  California 
Horsemen's  Benevolent  &  Protective  Association,  Inc. 

COUNSEL: 

Gibson,  Dunn  &  Crutcher,  Shauna  Weeks,  Robert  Forgnone,  Seyfarth,  Shaw, 
Fairweather  &  Geraldson,  Jerry  M.  Hill  and  Alexander  H.  Pope  for  Plaintiffs  and 
Appellants. 

Daniel  E.  Lungren,  Attorney  General,  Floyd  Shimomura,  Assistant  Attorney 
General,  Linda  Cabatic,  Cathy  Christian  and  Manuel  M.  Medeiros,  Deputy  Attorneys 
General,  for  Defendant  and  Respondent. 

Levine  &  Associates,  Jerome  L.  Levine  and  Frank  R.  Lawrence  for  Intervener  and 
Respondent. 

Nielsen,  Merksamer,  Parrinello,  Mueller  &  Naylor,  Paul  H.  Dobson  and  John  E. 
Mueller  as  Amici  Curiae  on  behalf  of  Intervener  and  Respondent. 

JUDGES:  Opinion  by  Turner,  P.  J.,  with  Grignon  and  Godoy  Perez,  JJ. ,    [**2] 
concurring. 

OPINIONBY:  TURNER,  P.  J. 

OPINION:     [*226] 
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PAGE     3 
33  Cal.  App.  4th  223,  *226;  1995  Cal.  App.  LEXIS  250,  **2; 
39  Cal.  Rptr.  2d  273;  95  Cal.  Daily  Op.  Service  2036 

I.  INTRODUCTION 

The  present  case  involves  a  dispute  among  California's  gambling  interests. 
Plaintiffs,  Western  Telcon,  Inc.,  and  California  Horsemen's  Benevolent  & 
Protective  Association  (collectively  hereafter  referred  to  as  the  Benevolent 
Association),  appeal  from  a  summary  judgment  in  favor  of  defendant,    [*227] 
California  State  Lottery,  and  intervener,  California-Nevada  Indian  Gaming 
Association.  The  trial  court  entered  summary  judgment  nl  determining  that  the 
California  State  Lottery  could  lawfully  operate  a  form  of  gambling  entitled 
"keno."  For  the  reasons  expressed  in  this  opinion,  we  affirm  the  judgment 
because  keno  as  operated  by  the  California  State  Lottery  fully  complies  with  the 
provisions  of  Government  Code  n2  sections  8880.12  and  8880.28  which  were  adopted 
by  the  voters  in  1984  as  part  of  Proposition  37.   n3 


-Footnotes- 


nl  The  issues  discussed  in  the  present  case  were  raised  in  cross-summary 
judgment  motions.  Because  we  conclude  the  state's  motion  was  correctly  granted, 
implicit  in  our  decision  is  the  determination  the  Benevolent  Association's 
summary  judgment  request  was  correctly  denied. 

n2  Unless  otherwise  indicated,  all  future  statutory  references  are  to  the 
Government  Code. 

n3  Our  conclusions  are  premised  solely  on  the  grounds  discussed  in  this  opinion. 
We  do  not  address  nor  do  we  decide  other  questions  including,  but  not  limited 
to:  (1)  the  effect  of  Proposition  37  on  the  rights  of  gambling  operators  on 
"Indian  lands"  within  the  provisions  of  25  United  States  Code  section  2701  et 
seq. ;  (2)  the  extent  to  which  the  Legislature  may  expand  the  provisions  of 
Proposition  37;  or  (3)  whether  the  proscription  against  gambling  casinos  in  the 
initiative  may  render  keno  invalid  if  utilized  in  conjunction  with  other  forms 
of  gambling  at  a  single  location. 


-End  Footnotes- 


II.  FACTUAL  AND  PROCEDURAL  BACKGROUND 

In  1984,  the  voters  adopted  Proposition  37  which  legalized  various  forms  of 
gambling  and  was  entitled,  "[T]he  California  State  Lottery  Act  of  1984."  (@ 
8880.)  The  gambling  liberalization  initiative  created  the  California  State 
Lottery  Commission  (the  commission) .  Pursuant  to  its  statutorily  mandated  duty 
to  adopt  rules  specifying  the  types  of  "lottery  games  to  be  conducted"  by  the 
state  (@  8880.28,  subd.  (a)),  the  commission  adopted  "Keno  Regulations"  on 
October  14,  1992. 

Keno,  a  form  of  gambling,  was  described  in  the  regulations  as  follows,  "This 
on-line  game  shall  be  known  as  Keno,  a  number (s)  match  game."  The  objective  of 
the  game  is  described  in  the  regulations  as  follows:  "The  objective  of  a  Keno 
draw  is  to  randomly  select  twenty  (20)  unique  winning  numbers  from  a  field  of 
eighty  (80)  numbers  (one  (1)  through  eighty  (80)  inclusive)  via  computerized 
draw  equipment.  These  twenty  (20)  numbers  shall  constitute  the  set  of  winning 
numbers  for  that  draw."  The  "on-line"  nature  of  keno  relates  to  the  use  of 
computers  and  video  monitors.  Gamblers  play  keno  throughout  the  state  at 
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places  where  computer  terminals  and  video  monitors  are  operated   [**4]    by  a 
person  or  organization  described  in  the  regulations  as  a  "  'Retailer'  or 
'Lottery  Game  Retailer.'  "  At  the  time  of  the  summary  judgment  motions  hearing, 
there  were  nearly  5,800  locations  with  the  computer  terminals  and  video  monitors 
in  California  where  gamblers  could  play  keno. 

The  selection  of  the  numbers  and  placing  of  wagers  occurs  as  follows.  The 
retailer  provides  the  gambler  with  a  "playslip"  with  80  numbers  on  it.  The 
[*228]    numbers  are  in  rows  of  10  on  the  playslip.  The  keno  gambler  selects 
between  1  and  10  numbers  from  the  80  on  the  playslip.  The  gambler  then  places 
the  playslip  in  the  computer  terminal.  Also,  the  bettor  can  have  an  employee  of 
the  retailer  place  the  playslip  in  the  computer  terminal.  After  the  gambler  pays 
what  is  referred  to  in  the  regulations  as  a  "wager"  of  "$  1,  $2,  $  3,  $  4,  $  5, 
$  10,  or  S  20,"  the  playslip  is  placed  in  the  computer  and  a  ticket  is  issued. 
The  ticket  reflects  the  numbers  selected  by  the  gambler  and  the  amount  of  the 
wager  as  well  as  other  information  concerning  the  retailer  and  the  date  the  bet 
was  placed. 

In  the  alternative,  the  gambler  can  allow  the  computer  terminal  on  the 
retailer's  premises  to  select  one  to  ten  numbers.    [**5]    This  is  called 
"Quick  Pick."  The  gambler  marks  on  the  playslip  that  she  or  he  desires  to  use 
the  Quick  Pick  process.  The  playslip  is  then  inserted  in  the  terminal,  again 
either  by  the  bettor  or  the  retailer.  The  Quick  Pick  numbers  are  then  selected 
randomly  by  the  computer.  The  computer  plays  a  materially  different  role  when 
the  Quick  Pick  process  is  utilized.  When  the  gambler  marks  her  or  his  choices  on 
the  playslip,  there  is  no  random  selection  of  numbers  to  go  on  the  ticket. 
However,  when  the  Quick  Pick  process  is  utilized,  the  computer  by  chance  selects 
the  numbers  to  be  printed  on  the  ticket. 

A  bettor  can  wager  additional  money  on  the  same  ticket.  For  example,  a 
gambler  can  wager  $  1  on  a  ticket;  but  then  hypothetically  use  the  same  ticket 
in  up  to  100  consecutive  draws.  The  ticket,  issued  by  the  computer  terminal,  is 
the  only  valid  receipt  for  claiming  a  prize.  The  playslip  is  inserted  into  the 
same  computer  terminal  that  issues  the  ticket. 

Approximately  every  five  minutes,  a  computer  operated  by  the  commission 
randomly,  in  the  language  of  the  regulations,  "draws"  twenty  numbers.  The 
regulations  state,  "These  twenty  (20)  numbers  shall  constitute  the  set  of 
winning  numbers   [**6]    for  that  draw."  It  is  these  20  numbers  that  the  bettor 
hopes  match  the  selections  on  the  ticket.  If  there  are  a  sufficient  number  of 
matches,  the  bettor  receives  a  financial  return  on  the  wager.  Approximately 
every  five  minutes  the  video  screen  operated  by  the  retailer  displays  a  new  set 
of  winning  numbers.  The  computer  that  selects  the  20  winning  numbers  that  are 
displayed  on  the  video  screen  is  separate  from  the  system  that  operates  the 
terminals  where  playslips  are  entered  and  tickets  issued. 

Unless  a  bettor  has  chosen  to  use  a  ticket  in  consecutive  draws  and  has  paid 
for  that  right,  a  gambler  only  has  approximately  five  minutes  to  have  tickets 
issued  for  the  next  draw.  This  is  because  once  the  video  screen  begins  to 
display  the  20  numbers,  tickets  subsequently  issued  only  apply  to  the  next 
[*229]    draw  which  will  occur  in  around  5  minutes.  The  bettors  who  have 
selected  enough  numbers  displayed  on  the  video  screen  can  be  immediately  paid  by 
the  retailer  in  the  sum  of  their  winnings,  up  to  S  599.  The  bettor  submits  the 
ticket  with  the  winning  numbers  to  the  retailer  who  then  pays  up  to  $  599 
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directly  to  the  person  holding  the  ticket  with  the  winning  numbers.  The  computer 
terminal   [**7]    does  not  itself  pay  out  any  money.  The  ticket  bearer  may 
likewise  claim  sums  up  to  $  599  from  a  lottery  office.  All  winning  tickets  where 
the  amount  due  to  *he  gambler  exceeds  $  599  must  be  redeemed  from  a  lottery 
office.  Depending  on  the  amount  of  numbers  selected  by  the  bettor,  the  financial 
return  can  range  from  $  250,000  to  $  1  for  each  dollar  wagered. 

III.  DISCUSSION 

A.  Standard  of  review 

The  Benevolent  Association  has  appealed  from  the  grant  of  a  summary  judgment. 
The  parties  essentially  agree  that  the  legality  of  the  commission's  operation  of 
keno  is  a  legal  issue  involving  the  construction  of  statutes  which  is 
independently  reviewed  oy  this  court.  (Burden  v.  Snowden  (1992)  2  Cal. 4th  556, 
562  (7  Cal. Rptr. 2d  531,  828  P. 2d  672];  California  Teachers  Assn.  v.  San  Diego 
Community  College  Dist.  (1981)  28  Cal. 3d  692,  699  [170  Cal. Rptr.  817,  621  P. 2d 
856].)  Further,  we  review  the  decision  to  grant  summary  judgment  by  the  trial 
court  de  novo.  (Jambazian  v.  Borden  (1994)  25  Cal. App. 4th  836,  844  [30 
Cal. Rptr. 2d  768];  Wilson  v.  Blue  Cross  of  So.  California  (1990)  222  Cal.  App.  3d 
660,  670  [271  Cal. Rptr.  876].) 

Because  the  present  case  involves  the  construction   [**8]    of  an  initiative 
adopted  by  the  voters  which  amended  both  the  California  Constitution  and 
statutory  law,  we  apply  the  following  standard  of  review:  "We  begin  with  the 
fundamental  rule  that  our  primary  task  is  to  determine  the  lawmakers'  intent. 
[Citation.]  In  the  case  of  a  constitutional  provision  adopted  by  the  voters, 
their  intent  governs.  [Citations.]  To  determine  intent,  '  "The  court  turns  first 
to  the  words  themselves  for  the  answer."  '  [Citation.]  'If  the  language  is  clear 
and  unambiguous  there  is  no  need  for  construction,  nor  is  it  necessary  to  resort 
to  indicia  of  the  intent  of  the  Legislature  (in  the  case  of  a  statute)  or  of  the 
voters  (in  the  case  of  a  provision  adopted  by  the  voters).'  [Citation.]" 
(Delaney  v.  Superior  Court  (1990)  50  Cal. 3d  785,  798  [268  Cal. Rptr.  753,  789 
P. 2d  934];  accord,  Freedom  Newspapers,  Inc.  v.  Orange  County  Employees 
Retirement  System  (1993)  6  Cal. 4th  821,  826  [25  Cal. Rptr. 2d  148,  863  P. 2d 
218].).)  However,  the  literal  meaning  of  a  statute  must  be  in  accord  with  its 
purpose  as  our  Supreme  Court  noted  in  Lakin  v.  Watkins  Associated  Industries 
(1993)  6  Cal. 4th  644,  658-659  [25  Cal. Rptr. 2d  109,  863  P. 2d    [*230]     179], 
[**9]    as  follows:  "We  are  not  prohibited  'from  determining  whether  the  literal 
meaning  of  a  statute  comports  with  its  purpose  or  whether  such  a  construction  of 
one  provision  is  consistent  with  other  provisions  of  the  statute.  The  meaning  of 
a  statute  may  not  be  determined  from  a  single  word  or  sentence;  the  words  must 
be  construed  in  context,  and  provisions  relating  to  the  same  subject  matter  must 
be  harmonized  to  the  extent  possible.  [Citation.]  Literal  construction  should 
not  prevail  if  it  is  contrary  to  the  legislative  intent  apparent  in  the 
[statute.]  [Citations.]  ...'  [Citation.]"  In  Lungren  v.  Deukmejian  (1988)  45 
Cal. 3d  727,  735  [248  Cal. Rptr.  115,  755  P. 2d  299],  our  Supreme  Court  added:  "The 
intent  prevails  over  the  letter,  and  the  letter  will,  if  possible,  be  so  read  as 
to  conform  to  the  spirit  of  the  act.  [Citations.]  An  interpretation  that  renders 
related  provisions  nugatory  must  be  avoided  [citation];  each  sentence  must  be 
read  not  in  isolation  but  in  the  light  of  the  statutory  scheme  [citation]...." 
In  evaluating  the  issues  of  statutory  interpretation  raised  by  the  parties,  we 
may  not  second-guess  the  wisdom  of  the  policy  decisions  made  by  the  voters.  ( 
[**10]    Rhiner  v.  Workers'  Comp.  Appeals  Bd.  (1993)  4  Cal. 4th  1213,  1226  [18 
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Cal.Rptr.2d  129,  848  P. 2d  244];  Delaney  v.  Superior  Court,  supra,  50  Cal. 3d  at 
p.  805.) 

B.  The  statutory  and  constitutional  scheme 

The  initiative  enacted  article  IV,  section  19,  subdivision  (a)  of  the 
California  Constitution  n4  which  provides,  "The  Legislature  has  no  power  to 
authorize  lotteries  and  shall  prohibit  the  sale  of  lottery  tickets  in  the 
State."  However,  the  initiative  also  adopted  article  IV,  section  19,  subdivision 
(d)  which  states,  "Notwithstanding  subdivision  (a),  there  is  authorized  the 
establishment  of  a  California  State  Lottery."  In  compliance  with  article  IV, 
section  19,  subdivision  (d) ,  the  initiative  enacted  a  comprehensive  set  of 
statutes.  (@  8880-8880.71.)  The  California  State  Lottery  was  created  by  section 
8880.15  and  it  is  regulated  by  the  commission.  (@  8880.24.)  In  1984,  the 
commission  was  charged  with  commencing  lottery  operations  within  135  days  after 
the  voters'  approval  of  the  initiative.  (@  8880.25,  as  orig.  enacted.)  Further, 
the  commission  was  to  promulgate  regulations  specifying  the  forms  of  gambling 
that  would  be  available  to  the  public.  Section  8880.28,    [**11]    subdivision 
(a),  which  is  at  the  heart  of  the  issues  raised  in  the  present  appeal,  states: 
"The  commission  shall  promulgate  regulations  specifying  the  types  of  lottery 
games  to  be  conducted  by  the  lottery,  provided:  [P]  (1)  No  lottery  game  may  use 
the  theme  of  bingo,  roulette,  dice,  baccarat,  blackjack.  Lucky  7's,  draw  poker, 
slot  machines,  or  dog  racing.  [P]  (2)  In  lottery  games  utilizing  tickets,  each 
ticket  in  these  games  shall  bear  a  unique  number  distinguishing  it  from  every 
other  ticket  in  that  game;  and  no  name  of  an    [*231]    elected  official  shall 
appear  on  these  tickets.  [P]  (3)  In  games  utilizing  computer  terminals  or  other 
devices,  no  coins  or  currency  shall  be  dispensed  to  players  from  these  computer 
terminals  or  devices."  The  words  "lottery  games"  in  section  8880.28  are 
specifically  defined  in  section  8880.12  as  follows,  "  'Lottery  Game'  means  any 
procedure  authorized  by  the  Commission  whereby  prizes  are  distributed  among 
persons  who  have  paid,  or  unconditionally  agreed  to  pay,  for  tickets  or  shares 
which  provide  the  opportunity  to  win  such  prizes."  (Italics  added.)  Virtually 
all  of  the  issues  raised  by  the  parties  are  resolved  by  the  common  sense 
application   [**12]    of  sections  8880.12  and  8880.28  to  the  previously 
described  keno  regulations. 


_________________  _Footnotes-  ___________-__--- 

n4  All  future  references  to  an  article  are  to  the  California  Constitution. 

________________  _End  Footnotes-  ________________ 

C.  The  effect  of  sections  8880.12  and  8880.28 

Keno  as  described  in  the  keno  regulations  falls  clearly  within  the 
definition  of  a  form  of  a  lottery  game  permissible  under  section  8880.12.  Keno 
is  a  "procedure"  authorized  by  the  commission.  Money  "prizes"  are  "distributed. 
In  order  to  win  money,  the  bettor  must  have  "paid"  for  a  ticket  or  "tickets." 
The  ticket  provides  the  wagerer  with  the  "opportunity  to  win  such  prizes"  as  a 
result  of  the  draws  held  every  five  minutes  or  thereabouts.  Further,  the 
undisputed  evidence  indicates  that  keno  does  not  fall  within  any  of  the 
exceptions  to  the  power  of  the  commission  to  promulgate  regulations  specifying 
the  types  of  permissible  lottery  games  set  forth  in  section  8880.28.  Keno  does 
not  "use  the  theme  of  bingo,  roulette,  dice,  baccarat,  blackjack,  Lucky  7's, 
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draw  poker,  slot  machines,  or  dog  racing."  (@  8880.28,    [**13]    subd.  (a)(1).) 
In  compliance  with  the  requirements  of  section  8880.28,  subdivision  (a)(2),  the 
tickets  issued  by  the  computer  terminals  at  the  retailers'  places  of  business 
contain  unique  numbers.  Further,  no  elected  officials'  names  appear  on  the 
tickets  issued  by  the  computer  terminal,  (g  8880.28,  subd.  (a)(2).)  Finally,  in 
compliance  with  section  8880.28,  subdivision  (a)(3),  the  computer  terminal  does 
not  dispense  coins  or  currency.  As  noted  previously,  the  retailer  can  pay  off  up 
to  $  599  to  the  bettor;  however,  the  computer  terminal  only  issues  tickets — no 
coins  or  currency.  Accordingly,  keno,  as  authorized  by  the  keno  regulations, 
fully  complies  with  sections  8880.12  and  8880.28. 

D.  The  Benevolent  Association's  casino  argument 

The  Benevolent  Association  argues  that  keno  is  unlawful  because,  when  it  is 
harmonized  with  provisions  of  Proposition  37  ?hUer  than  sections  8880.12  and 
8880.28,  the  regulations  at  issue  contravene  the  initiative's  prohibition 
against  casino  gambling.  The  Benevolent  Association  cites  to  three  provisions  of 
Proposition  37.  First,  the  Benevolent  Association  relies    [*232]    on  article 
IV,  section  19,  subdivision  (e)  which  states,  "The  Legislature   [**14]    has  no 
power  to  authorize,  and  shall  prohibit  casinos  of  the  type  currently  operating 
in  Nevada  and  New  Jersey."  Second,  the  Benevolent  Association  cites  to  section 
8880.6  which  provides,  "Sections  320,  321,  322,  323,  324,  326,  326,  and  328  of 
the  Penal  Code  do  not  apply  to  the  California  State  Lottery  or  its  operations. 
This  exemption  applies  only  to  the  operators  of  the  Lottery  and  shall  not  be 
construed  to  change  existing  law  relating  to  lotteries  operated  by  persons  or 
entities  other  than  the  Lottery."  n5  Finally,  the    [*233]    Benevolent 
Association  points  to  the  previously  discussed  language  in  section  8880.28 
subdivision  (a) (1)  which  requires  the  commission  to  promulgate  regulations 
provided  none  of  the  gambling  formats  "use  the  theme  of  bingo,  roulette,  dice, 
baccarat,  blackjack.  Lucky  7's,  draw  poker,  slot  machines,  or  dog  racing."  The 
Benevolent  Association  argues  this  court  must  harmonize  the  foregoing  provisions 
which  prohibit  casino  gambling  with  sections  8880.12  and  8880.28  which,  as 
previously  noted,  specifically  authorize  the  commission  to  promulgate 
regulations  authorizing  formats  such  as  keno. 


-Footnotes- 


n5  Penal  Code  section  320  provides,  "Every  person  who  contrives,  prepares,  sets 
up,  proposes,  or  draws  any  lottery,  is  guilty  of  a  misdemeanor."  Penal  Code 
section  321  states,  "Every  person  who  sells,  gives,  or  in  any  manner  whatever, 
furnishes  or  transfers  to  or  for  any  other  person  any  ticket,  chance,  share,  or 
interest,  or  any  paper,  certificate,  or  instrument  purporting  or  understood  to 
be  or  to  represent  any  ticket,  chance,  share,  or  interest  in,  or  depending  upon 
the  event  of  any  lottery,  is  guilty  of  a  misdemeanor."  Penal  Code  section  322 
prohibits  the  following,  "Every  person  who  aids  or  assists,  either  by  printing, 
writing,  advertising,  publishing,  or  otherwise  in  setting  up,  managing,  or 
drawing  any  lottery,  or  in  selling  or  disposing  of  any  ticket,  chance,  or  share 
therein,  is  guilty  of  a  misdemeanor."  Penal  Code  section  323  provides,  "Every 
person  who  opens,  sets  up,  or  keeps,  by  himself  or  by  any  other  person,  any 
office  or  other  place  for  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  who,  by  printing,  writing,  or  otherwise,  advertises  or 
publishes  the  setting  up,  opening,  or  using  of  any  such  office,  is  guilty  of  a 
misdemeanor."  Penal  Code  section  324  states,  "Every  person  who  insures  or 
receives  any  consideration  for  insuring  for  or  against  the  drawing  of  any 
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ticket  in  any  lottery  whatever,  whether  drawn  or  to  be  drawn  within  this  State 
or  not,  or  who  receives  any  valuable  consideration  upon  any  agreement  to  repay 
any  sum,  or  deliver  the  same,  or  any  other  property,  if  any  lottery  ticket  or 
number  of  any  ticket  in  any  lottery  shall  prove  fortunate  or  unfortunate,  or 
shall  be  drawn  or  not  be  drawn,  at  any  particular  time  or  in  any  particular 
order,  or  who  promises  or  agrees  to  pay  any  sum  of  money,  or  to  deliver  any 
goods,  things  in  action,  or  property,  or  to  forbear  to  do  anything  for  the 
benefit  of  any  person,  with  or  without  consideration,  upon  any  event  or 
contingency  dependent  on  the  drawing  of  any  ticket  in  any  lottery,  or  who 
publishes  any  notice  or  proposal  of  any  of  the  purposes  aforesaid,  is  guilty  of 
a  misdemeanor." 

Penal  Code  section  325  sets  forth  the  forfeiture  and  attachment  remedies 
available  to  law  enforcement  in  combatting  unlawful  lotteries  as  follows:  "All 
moneys  and  property  offered  for  sale  or  distribution  in  violation  of  any  of  the 
provisions  of  this  chapter  are  forfeited  to  the  state,  and  may  be  recovered  by 
information  filed,  or  by  an  action  brought  by  the  Attorney  General,  or  by  any 
district  attorney,  in  the  name  of  the  state.  Upon  the  filing  of  the  information 
or  complaint,  the  clerk  of  the  court  must  issue  an  attachment  against  the 
property  mentioned  in  the  complaint  or  information,  which  attachment  has  the 
same  force  and  effect  against  such  property,  and  is  issued  in  the  same  manner  as 
attachments  issued  from  the  superior  courts  in  civil  cases."  Penal  Code  section 
326  prohibits  the  use  of  buildings  or  vessels  for  lotteries  as  follows,  "Every 
person  who  lets,  or  permits  to  be  used,  any  building  or  vessel,  or  any  portion 
thereof,  knowing  that  it  is  to  be  used  for  setting  up,  managing,  or  drawing  any 
lottery,  or  for  the  purpose  of  selling  or  disposing  of  lottery  tickets,  is 
guilty  of  a  misdemeanor."  PENAL  CODE  SECTION  328  STATES:  "Nothing  in  this 
chapter  shall  make  unlawful  the  printing  or  other  production  of  any 
advertisements  for,  or  any  ticket,  chance,  or  share  in  a  lottery  conducted  in 
any  other  state  or  nation  where  such  lottery  is  not  prohibited  by  the  laws  of 
such  state  or  nation;  or  the  sale  of  such  materials  by  the  manufacturer  thereof 
to  any  person  or  entity  conducting  or  participating  in  the  conduct  of  such  a 
lottery  in  any  such  state  or  nation.  This  section  does  not  authorize  any 
advertisement  within  California  relating  to  lotteries,  or  the  sale  or  resale 
within  California  of  lottery  tickets,  chances,  or  shares  to  individuals,  or  acts 
otherwise  in  violation  of  any  laws  of  the  state."  All  of  the  foregoing  Penal 
Code  sections  were  enacted  prior  to  the  1984  adoption  of  Proposition  37  by  the 
voters. 

----------------  -End  Footnotes-  ---------------- 

[**15] 

We  agree  that  we  have  a  duty  to  harmonize  the  provisions  of  Proposition  37  in 
order  to  carry  out  the  voters'  intent  (California  Mfrs.  Assn.  v.  Public 
Utilities  Com.  (1979)  24  Cal. 3d  836,  844  [157  Cal. Rptr.  676,  598  P. 2d  836]; 
Moyer  v.  Workmen's  Comp.  Appeals  Bd.  (1973)  10  Cal. 3d  222,  230  [110  Cal. Rptr. 
144,  514  P. 2d  1224]);  however,  there  is  nothing  to  harmonize.  The  provisions  of 
article  IV,  section  19,  subdivision  (e) ,  section  8880.6,  and  section  8880.28  do 
not  prohibit  keno  as  it  is  described  in  the  regulations.  The  establishment  of 
keno  pursuant  to  the  regulations  does  not  create  gambling  casinos.  Keno  as 
authorized  by  Proposition  37  does  not  use  the  "theme  of  bingo,  roulette,  dice, 
baccarat,  blackjack.  Lucky  7's,  draw  poker,  slot  machines,  or  dog  racing."  (@ 
8880.28,  subd.  (a)(1));  rather  the  regulations  at  issue  draw  on  the  theme  of 
keno,  something  not  proscribed  by  section  8880.28,  subdivision  (a)(1). 
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Finally,  there  is  no  merit  to  the  argument  that  section  8880.6,  which  makes 
certain  prohibitions  against  lotteries  inapplicable  to  the  California  State 
Lottery,  is  indicative  of  an  intent  to  prohibit  keno.   n6 


-Footnotes- 


n6  The  Benevolent  Association  argues  that  Penal  Code  section  319  defining 
lotteries  was  not  affected  by  the  initiative.  However,  any  provision  of 
California  law  limiting  a  lottery  has  no  effect  in  the  present  case.  Section 
8880.70  provides  in  pertinent  part,  "Any  other  state  ...  law  providing  any 
penalty,  . . .  restriction,  or  prohibition  for  the  possession,  manufacture, 
transportation,  distribution,  advertising,  or  sale  of  any  lottery  tickets  ... 
shall  not  apply  to  the  tickets  ...  of  the  California  State  Lottery."  Nothing  in 
Penal  Code  section  319  can  be  construed  to  invalidate  keno. 


----------------  -End  Footnotes-  ---------------- 

[**16] 

E.  The  Benevolent  Association's  banking  game  argument 

The  Benevolent  Association  contends  that  keno  is  a  statutorily  prohibited 
banking  game.  We  need  not  address  the  question  of  whether  keno  is    [*234]    a 
banking  game  as  defined  in  Penal  Code  section  330.   n7  If  it  is,  then  when  we 
harmonize  Penal  Code  section  330  and  Proposition  37,  it  is  apparent  the  more 
specific  provision.  Proposition  37,  is  an  exception  to  the  banking  game 
prohibition  in  Penal  Code  section  330.  Under  traditional  rules  of  statutory 
interpretation,  we  give  effect  to  the  later  enacted  provision,  which  in  this 
case  is  Proposition  37,  because  banking  games  have  been  prohibited  since  1872. 
(Pacific  Legal  Foundation  v.  Unemployment  Ins.  Appeals  Bd.  (1981)  29  Cal. 3d  101, 
115  [172  Cal. Rptr.  194,  624  P. 2d  244];  Fuentes  v.  Workers'  Comp.  Appeals  Bd. 
(1976)  16  Cal. 3d  1,  7  [128  Cal. Rptr.  673,  547  P. 2d  449];  Los  Angeles  Police 
Protective  League  v.  City  of  Los  Angeles  (1994)  27  Cal. App. 4th  168,  179  [32 
Cal. Rptr. 2d  574];  Fleming  v.  Kent  (1982)  129  Cal.  App.  3d  887,  891  [181 
Cal. Rptr.  361].)  The  Penal  Code  section  330  prohibition  against  banking  games 
does  not  apply  to  Keno. 


-Footnotes- 


n7  Penal  Code  section  3  30  provides  in  pertinent  part,  "Every  person  who  deals, 
plays,  or  carries  on,  opens,  or  causes  to  be  opened,  or  who  conducts,  either  as 
owner  or  employee,  whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette, 
lansquenet,  rouge  et  noire,  rondo,  tan,  fan-tan,  seven-and-a-half,  twenty-one, 
hokey-pokey,  or  any  banking  or  percentage  game  played  with  cards,  dice,  or  any 
device,  for  money,  checks,  credit,  or  other  representative  of  value,  and  every 
person  who  plays  or  bets  at  or  against  any  of  those  prohibited  games,  is  guilty 
of  a  misdemeanor  . . . . " 


----------------  -End  Footnotes-  -------------- 

[**17] 

F.  The  Benevolent  Association's  slot  machine  argument 

The  Benevolent  Association  argues  that  keno  is  unlawful  because  the 
terminal  that  accepts  the  playslip  and  issues  the  ticket  is  a  slot  machine 
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within  the  meaning  of  Penal  Code  section  330b,  subdivision  (2).  Penal  Code 
section  330b,  subdivision  (2)  broadly  defines  a  prohibited  slot  machine  as 
follows:  "Any  machine,  apparatus  or  device  is  a  slot  machine  or  device  within 
the  provisions  of  this  section  if  it  is  one  that  is  adapted,  or  may  readily  be 
converted  into  one  that  is  adapted,  for  use  in  such  a  way  that,  as  a  result  of 
the  insertion  of  any  piece  of  money  or  coin  or  other  object,  or  by  any  other 
means,  such  machine  or  device  is  caused  to  operate  or  may  be  operated,  and  by 
reason  of  any  element  of  hazard  or  chance  or  of  other  outcome  of  such  operation 
unpredictable  by  him,  the  user  may  receive  or  become  entitled  to  receive  any 
piece  of  money,  credit,  allowance  or  thing  of  value  or  additional  chance  or 
right  to  use  such  slot  machine  or  device,  or  any  check,  slug,  token  or 
memorandum,  whether  of  value  or  otherwise,  which  may  be  exchanged  for  any  money, 
credit,  allowance  or  thing  of  value,  or  which  may  be  given  in  trade,    [**18] 
irrespective  of  whether  it  may,  apart  from  any  element  of  hazard  or  chance  or 
unpredictable  outcome  of  such  operation,  also  sell,  deliver  or  present  some 
merchandise,  indication  of  weight,  entertainment  or  other  thing  of  value."  The 
computer  terminal  falls  within  the  broad  description  of  a  slot  machine  in  Penal 
Code  section  330b,  subdivision    [*235]    (2)  when  it  is  used  by  the  gambler  to 
make  a  Quick  Pick  of  numbers.  The  computer  terminal,  when  used  with  the  Quick 
Pick  format,  falls  within  the  ambit  of  the  language  in  Penal  Code  section  330b, 
subdivision  (2)  concerning  "[a]ny  machine,  apparatus  or  device."  Further,  the 
terminal  is  "adapted"  so  that  "as  a  result  of  the  insertion  of  any  . . .  oljject 
...  such  machine  or  device  is  caused  to  operate  ...."  Moreover,  when  operating 
in  the  Quick  Pick  format,  by  "reason  of  any  element  of  hazard  or  chance  or  of 
other  outcome  of  such  operation  unpredictable  by  him,  the  user  may  receive  . . . 
any  ...  memorandum,  whether  of  value  or  otherwise  ...."  The  gambler  who  pays  for 
a  Quick  Pick  receives  a  ticket  which  is  a  memorandum  "which  may  be  exchanged  for 
any  money"  if  winning  numbers  are  printed  on  it  by  the  terminal.  The  Quick  Pick 
selection  method   [**19]    is  a  random  selection  process.  However,  if  the  bettor 
selects  the  numbers,  rather  than  using  the  Quick  Pick  method,  then  the 
terminal  prints  out  a  ticket  with  the  numbers  selected  by  the  gambler  on  the 
playslip.  When  the  Quick  Pick  process  is  not  used,  the  terminal  itself  does  not 
contain  "any  element  of  hazard  or  chance  or  of  other  outcome"  which  is 
unpredictable  to  the  bettor.  Hence,  insofar  as  the  Benevolent  Association  is 
contending  that  all  use  of  the  computer  terminal  involves  a  slot  machine,  such 
an  argument  has  no  merit.  However,  to  the  extent  the  Benevolent  Association  is 
contending  that  the  Quick  Pick  process,  whereby  the  bettor  inserts  a  playslip 
into  the  computer  and  a  random  selection  of  numbers  is  made  which  is  printed  on 
the  ticket,  such  an  argument  is  correct  in  its  analysis.   n8  (Cf.  Score  Family 
Fun  Center,  Inc.  v.  County  of  San  Diego  (1990)  225  Cal.  App.  3d  1217,  1220-1221 
[275  Cal. Rptr.    [*236]    358];  Merandette  v.  City  and  County  of  San  Francisco 
(1979)  88  Cal.  App.  3d  105,  114  [161  Cal. Rptr.  580].) 


-Footnotes- 


n8  Nothing  in  the  legislative  history  of  Penal  Code  section  330b,  subdivision 
(2)  contradicts  our  conclusion  the  computer  terminals  utilizing  the  Quick  Pick 
process  are  slot  machines  within  the  definition  of  that  statute.  Penal  Code 
section  330b,  subdivision  (2)  was  enacted  in  part  in  response  to  the  Second 
Progress  Report  of  the  Special  Crime  Study  Commission  on  Organized  Crime  which 
identified  law  enforcement  problems  arising  from  the  presence  of  slot  machines. 
The  commission  recommended:  "We  need,  first,  a  statute  which  prohibits  the  mere 
possession  of  slot  machines  and  all  other  mechanical  gambling  devices."  (Special 
Crime  Study  Commission  on  Organized  Crime,  Second  Progress  Rep.  (Mar.  7,  1949) 
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p.  68.)  After  the  Legislature  was  unable  to  adopt  legislation  controlling  slot 
machines  in  1950,  Governor  Earl  Warren  called  the  Legislature  into  an 
extraordinary  session.  The  extraordinary  session  was  called  by  Governor  Warren 
in  part  for  the  following  reason:  "To  consider  and  act  upon  legislation  relating 
to  gambling  and  devices  capable  of  being  used  for  gambling  purposes." 
(Governor's  Proclamation  to  Leg.  (Mar.  1,  1950)  Assem.J.  (1950  First  Ex.  Sess.) 
p.  2.)  inRhis  speech  to  a  joint  session  of  the  Legislature,  Governor  Warren 
indicated  he  desired  to  have  a  law  outlawing  slot  machines  that  was  unambiguous 
and  easy  to  enforce.  (Address  by  Governor  Warren  to  Joint  Session  of  the  Leg. 
(Mar.  6,  1950)  Assem.  J.  (1950  First  Ex.  Sess.)  p.  12.)  The  Legislative 
Counsel's  comment  broadly  described  a  slot  machine  as  follows:  "A  slot  machine 
or  device,  within  the  meaning  of  the  section  is  one  that  is  adapted,  or  may  be 
readily  converted  into  one  that  is  adapted,  for  use  in  such  a  way  that,  as  a 
result  of  the  insertion  of  money  or  some  other  object,  or  by  any  other  means,  it 
is  caused  to  operate  or  may  be  operated,  and  by  reason  of  any  element  of  hazard 
or  chance  or  other  outcome  of  operation  unpredictable  by  him,  the  user  may 
receive  or  become  entitled  to  receive  any  money  or  thing  of  value  or  additional 
chance  or  right  to  use  the  machine  or  device  or  any  check,  slug,  token  or 
memorandum,  whether  of  value  or  otherwise  which  may  be  exchanged  for  any  money 
or  thing  of  value,  or  which  may  be  given  in  trade  irrespective  of  whether  it 
may,  apart  from  any  element  of  hazard  or  chance  or  unpredictable  outcome,  also 
sell,  deliver,  or  present  some  merchandise,  indication  of  weight,  entertainment 
or  other  thing  of  value  (subdivision  (2))."  (Rep.  of  Legis.  Counsel  on  Assem. 
Bill  No.  34  (1950  First  Ex.  Sess.)  Apr.  6,  1950,  pp.  1-2.)  All  of  the 
legislative  history  is  consistent  with  an  intention  on  the  part  of  the 
legislators  to  broadly  define  the  mechanical  devices  referred  to  as  slot 
machines  so  that  enforcement  of  the  antigambling  laws  would  be  easier. 


----------------  -End  Footnotes-  ---------------- 

[**20] 

Nonetheless,  this  fact  by  itself  does  not  invalidate  the  Quick  Pick  process. 
As  discussed  previously,  section  8880.28,  subdivision  (a)  provides  in  pertinent 
part:  "The  commission  shall  promulgate  regulations  specifying  the  types  of 
lottery  games  to  be  conducted  by  the  lottery,  provided:  [P]  (1)  No  lottery  game 
may  use  the  theme  of  ...  slot  machines  ...."  Because  the  language  "theme  of  ... 
slot  machines"  is  sufficiently  ambiguous,  we  may  engage  in  statutory 
construction.  (Legislature  v.  Eu  (1991)  54  Cal. 3d  492,  504  [286  Cal. Rptr.  283, 
816  P. 2d  1309];  Lungren  v.  Deukmejian,  supra,  45  Cal. 3d  at  p.  735.)  A  series  of 
considerations  leads  us  to  conclude  that  when  a  computer  terminal  issues  a  Quick 
Pick  ticket,  it  is  not  using  "the  theme  of  ...  slot  machines."  To  begin  with,  we 
look  to  the  statutory  language.  (Adoption  of  Kelsey  S.  (1992)  1  Cal. 4th  816,  826 
[4  Cal. Rptr. 2d  615,  823  P. 2d  1216].)  Section  8880.28,  subdivision  (a)(1)  does 
not  prohibit  computer  terminals  which  fall  within  the  scope  of  Penal  Code 
section  330b,  subdivision  (2);  rather  it  prohibits  a  game  which  uses  the  "theme" 
of  a  slot  machine.  Further,  the  statutorily  described  authority  of  the 
commission   [**21]    to  devise  gambling  methods  is  extensive.  The  initiative 
describes  a  "Lottery  Game"  as  "any  procedure"  where  prizes  are  distributed  among 
persons  who  have  paid  for  the  opportunity  to  win.  (@  8880.12.)  Our  Supreme  Court 
has  defined  the  term  "any"  AS  FOLLOWS:  "The  term  'any'  (particularly  in  a 
statute)  means  'all'  or  'every.'  [Citation.]  ['From  the  earliest  days  of 
statehood  we  have  interpreted  'any'  to  be  broad,  general  and  all  embracing.']; 
[Citations.]"  (Droeger  v.  Friedman,  Sloan  &  Ross  (1991)  54  Cal. 3d  26,  38  [283 
Cal. Rptr.  584,  812  P. 2d  931];  accord,  California  State  Auto.  Assn.  Inter-Ins. 
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Bureau  v.  Warwick  (1976)  17  Cal. 3d  190,  195  [130  Cal. Rptr.  520,  550  P. 2d  1056].) 
Certainly,  the  use  of  a  computer  terminal  to  issue  tickets  with  randomly  picked 
numbers  falls  within  the  scope  of  "any  procedure"  when  that  term  is  broadly  and 
generally  construed.  Moreover,  the  limiting  language  in  section  8880.28, 
subdivision  (a) (1)  concerning  the  "theme  of  ...  slot  machines"  is  a  proviso; 
i.e.,  an  exception  or  limitation  on  the  operation  of  the  powers  of  the 
commission  to  enact  regulations  establishing  "any  procedure"  where  prizes  are 
distributed  among  persons  who  have  paid  for   [**22]    a    [*237]    chance  to  win 
such.  Also,  since  the  language  "theme  ...  of  slot  machines"  is  a  proviso,  it 
must  be  "strictly  construed."  (Lungren  v.  Deukmejian,  supra,  45  Cal. 3d  at  pp. 
735-736;  People  ex  rel.  S.  F.  Bay  etc.  Com.  v.  Town  of  Emeryville  (1968)  69 
Cal. 2d  533,  543  [72  Cal. Rptr.  790,  446  P. 2d  790];  Kirkwood  v.  Bank  of  America 
(1954)  43  Cal. 2d  333,  341  [273  P . 2d  532].)  Additionally,  because  the  language 
"theme  of  ...  slot  machines"  is  ambiguous,  reference  to  the  ballot  statement 
prepared  by  the  proponents  of  Proposition  37  is  appropriate  to  determine  the 
voters'  intent.  (Davis  v.  City  of  Berkeley  (1990)  51  Cal. 3d  227,  237,  fn.  4  [272 
Cal. Rptr.  139,  794  P. 2d  897];  Delaney  v.  Superior  Court,  supra,  50  Cal. 3d  at  p. 
802.)  The  argument  in  favor  of  Proposition  37  referred  to  on-line  computers  when 
it  noted:  "THERE  ARE  MANY  LOTTERY  GAMES:  some  have  instant  winners,  others  have 
periodic  drawings.  The  Lottery  Commission  has  the  flexibility  to  conduct  a 
variety  of  lottery  games  using  any  technology,  including  traditional  tickets, 
on-line  computers,  and  instant  game  video  terminals  (which  can't  dispense  cash 
or  have  fruit  symbols  like  a  slot  machine)."    [**23]    (Ballot  Pamp. ,  argument 
in  favor  of  Prop.  37  as  presented  to  the  voters.  Gen.  Elec.  (Nov.  6,  1984).) 
Finally,  other  provisions  of  the  initiative  recognize  that  computer  terminals 
would  be  part  of  the  wagering  options  made  available  by  the  commission  to 
bettors.  In  construing  a  statute,  we  look  to  the  entire  statutory  scheme.  (Lakin 
V.  Watkins  Associated  Industries,  supra,  6  Cal. 4th  at  p.  659;  In  re  Catalano 
(1981)  29  Cal. 3d  1,  10-11  [171  Cal. Rptr.  667,  623  P. 2d  228].)  Section  8880.28, 
subdivision  (a)(3),  which  like  subdivision  (a)(1)  is  a  limitation  of  the 
commission's  power  to  promulgate  regulations  adopting  "any  procedure"  allowing 
for  prizes,  states,  "In  games  utilizing  computer  terminals  or  other  devices,  no 
coins  or  currency  shall  be  dispensed  to  players  from  these  computer  terminals  or 
devices."  Section  8880.30,  subdivision  (c)  states,  "It  is  the  intent  of  this 
chapter  that  the  commission  may  use  any  of  a  variety  of  existing  or  future 
methods  or  technologies  in  determining  winners."  The  foregoing  statutory 
construction  considerations  lead  us  to  the  following  conclusions:  when  narrowly 
construed,  the  language  concerning  "theme  ...  of  slot  machines"  in  section 
8880.28,    [**24]    subdivision  (a)(1)  was  not  intended  to  prohibit  the  use  of 
computer  technologies  as  means  of  determining  winners;  this  is  true  even  though 
the  terminal  is  a  slot  machine  within  the  meaning  of  Penal  Code  section  330b, 
subdivision  (2);  the  strictly  construed  language  of  section  8880.28,  subdivision 
(a)(3)  prohibits  the  use  of  terminals  when  coins  or  currency  are  discharged  from 
the  computer,  something  that  never  happens  with  the  keno  format;  the  commission 
utilizing  its  broad  powers  to  develop  betting  formats  could  use  the  Quick  Pick 
process  so  long  as  the  terminal  which  may  otherwise  be  a  slot  machine  did  not 
have  symbols  "like  a  slot  machine."  (Ballot  Pamp.,  argument  in  favor  of  Prop.  37 
as  presented  to  the  voters.  Gen.  Elec.  (Nov.  6,  1984).)  Properly  construed, 
section  8880.28,    [*238]    subdivision  (a)  does  not  bar  the  Quick  Pick 
procedure  referred  to  in  the  regulations  adopted  by  the  commission. 

G.  The  Benevolent  Association's  Penal  Code  section  319  argument 
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33  Cal.  App.  4th  223,  *238;  1995  Ca 1 .  App .  LEXIS  250,  **24; 
39  Cal.  Rptr.  2d  273;  95  Cal.  Daily  Op.  Service  2036 

The  Benevolent  Association  argues  that  the  keno  regulations  are  invalid 
because  the  1984  initiative  did  not  repeal  Penal  Code  section  319  which  states, 
"A  lottery  is  any  scheme  for  the  disposal  or  distribution  of   [**25]    property 
by  chance,  among  persons  who  have  paid  or  promised  to  pay  any  valuable 
consideration  for  the  chance  of  obtaining  such  property  or  a  portion  of  it,  or 
for  any  share  or  any  interest  in  such  property,  upon  any  agreement, 
understanding,  or  expectation  that  it  is  to  be  distributed  or  disposed  of  by  lot 
or  chance,  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  same  may  be  known."  The  Benevolent  Association  relies  upon  section 
8880.6  which,  as  previously  noted,  states  that  Penal  Code  sections  320,  321, 
322,  323,  324,  325,  326,  and  328  do  not  apply  to  the  "California  State  Lottery 
or  its  operations"  and  reasons  that  voters  intended  to  maintain  the  prohibition 
against  lotteries.  However,  Penal  Code  section  319  does  not  prohibit  a  lottery; 
it  merely  defines  such.  Proposition  37,  a  later  enacted  provision  of  law,  was 
intended  to  authorize  the  commission  to  adopt  "any  procedure"  (@  8880.12)  which 
involves  "existing  or  future  methods  or  technologies  in  determining  winners"  (@ 
8880.30,  subd .  (c))  so  long  as  it  does  not  fall  within  the  ambit  of:  the  proviso 
set  forth  in  section  8880.28;  other  provisions  of  section  8880  et  seq. ;  or 
article  IV,  section  19.    [**26]    Penal  Code  section  319  is  a  definitional 
statute  and  it  cannot  be  construed  to  prohibit  more  specific  and  later  enacted 
provisions  of  law  from  having  full  force  and  effect  under  the  circumstances  of 
the  present  case.  (Pacific  Legal  Foundation  v.  Unemployment  Ins.  Appeals  Bd., 
supra,  29  Cal. 3d  at  p.  115;  Fuentes  v.  Workers'  Comp.  Appeals  Bd. ,  supra,  16 
Cal. 3d  at  p.  7.  ) 

IV.  DISPOSITION 

The  judgment  is  affirmed.  The  California  State  Lottery  and  the 
California-Nevada  Indian  Gaining  Association  shall  each  recover  their  costs  on 
appeal  jointly  and  severally  from  Western  Telcon,  Inc.,  and  the  California 
Horsemen's  Benevolent  &  Protective  Association,  Inc. 

Grignon,  J.,  and  Godoy  Perez,  J.,  concurred. 
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TESTIMONY  OF  THE  DEPARTMENT  OP  JUSTICE 

Chairman  McCain,  Chairman  Gallegly,  Vice  Chairman  Inouye,  and 
members  of  the  Commiccees,  I  am  Kevin  Di  Gregory,  Deputy  Assistant 
Attorney  General  in  the  Criminal  Division  of  the  Department  of 
Justice.  Thank  you  for  inviting  the  Department  to  present  its 
views  on  Senate  Bill  487,  the  Indian  Gaming  Regulatory  Act 
Amendments . 

The  Administration  and  the  Attorney  General  greatly  appreciate  the 
efforts  that  you  and  the  Vice  Chairman  have  made  over  the  course  of 
the  past  several  years  to  foster  govemment-to-govemment  dialogue 
between  the  federal  government,  Indian  tribes,  and  states 
cpnceming  Indieui  gaming.  The  Department  recognizes  that  S.  487  is 
based  on  the  Committee's  thorough  review  of  Indian  gaming  and  your 
synthesis  of  the  views  presented  to  you  by  government  leaders 
involved  in  the  Committee ' s  consultation  process . 

As  you  well  know,  despite  important  economic  gains  made  by  Indian 
tribes  in  certain  areas,  Indian  people  continue  to  suffer  serious 
economic  deprivation,  which  exacerbates  social  problems  in  Indian 
country.  The  Indian  Gaming  Regulatory  Act  has  provided  one  of  the 
few  successful  avenues  of  economic  development  in  Indian  country, 
and  Senate  Bill  487  demonstrates  the  Committee's  vital  commitment 
to  protecting  Indian  gaming  as  a  means  of  building  strong  tribal 
government  and  economic  self-sufficiency  within  a  regulatory  system 
that  preserves  long-term  viability  of  Indian  gaming  and  shields 
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Indian  tribes  and  the  public  from  organized  crime  and  corrupting 
influences.  At  Che  same  time,  S.  487  continues  to  offer  states  a 
role  in  developing  the  regulatory  framework  for  class  III  gaming  by 
Indian  tribes. 

In  July  1994,  the  Department  presented  its  position  on  Senate  Bill 
2230,  the  proposed  Indian  Gaming  Regulatory  Act  Amendments  of  1994, 
and  we  identified  two  primary  concerns.  First,  we  noted  that  the 
generation  of  the  protracted  litigation  between  the  tribes  and  the 
states  concerning  class  III  gaming  is  "the  central  failing  o£  the 
IGRA. "  Second,  the  Department  emphasized  the  vital  importance  of 
ensuring  that  an  adequate  regulatory  base  exists  for  Indian  gaming. 
S.  487  addresses  both  of  those  concerns. 

The  Class  III  Gaming  Compact  Process 

S.  487  eliminates  the  provision  that  states  are  subject  to  suit 
unless  they  negotiate  a  compact  in  good  faith,  thereby  avoiding 
potential  10th  auid  11th  Amendment  concerns  with  the  IGRA. 

Under  S.  487,  states  a^d  Indian  tribes  have  the  opportunity  to 
negotiate  class  ill  gaming  compacts.  State  participation  in  the 
compacting  is,  however,  voluntary  and  the  states  are  not  compelled 
to  negotiate  or  regulate.  In  this  way,  potential  10th  and  llth 
Amendment  concerns  are  eliminated.  I  emphasize  potential  because 
the  Department  is  defending  the  IGRA  against  an  llth  Amendment 
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challenge  ae  amicus  curiae  before  the  Supreme  Court  and  against  a 
10th  Amendmen"  challenge  in  the  Ninth  Circuit  Court  of  Appeals  as 
amicus  curiae. 

If  no  class  III  gaming  compact  is  concluded  within  the  negotiation 
period,  then  the  Secretary  of  the  Interior  becomes  responsible  for 
concluding  the  compact.  The  Secretary  will  choose  class  III  gaming 
compact  provisions  from  among  alternative  provisions  submitted  by 
the  state  and  the  affected  Indiain  tribe  that  best  meet  the 
objectives  of  the  Act. 

The  Department  recognizes  that  to  a  certain  extent  this  new  scheme 
will  shift  the  burden  of  litigation  to  the  Secretary,  particularly 
on  the  scope  of  gaming  issue.  We  defer  to  the  Department  of  the 
Interior  as  to  whether  this  shift  is  appropriate. 

Hiniatum  Federal  Regulatory  Standards 

Significantly,  S.  487  provides  for  the  establishment  of  federal 
minimum  regulatory  standards  for  Indian  gaming.  These  standards 
are  to  be  developed  by  a  Advisory  Committee  composed  of  federal, 
tribal,  and  state  officials,  on  which  two  Department  of  Justice 
employees  are  to  be  members.  The  Advisory  Committee  is  to  complete 
its  work  within  180  days,  and  thereafter,  regulations  incorporating 
the  standards  are  to  be  promulgated  by  the  reconfigured  Federal 
Indian  Gaming  Regulatory  Commission. 
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Although  the  Department  recognizee  that  many  tribes  have 
sophisticated  regulatory  regimes,  the  Department  views  the 
promulgation  of  uniform  federal  minimum  standards  for  Indian  gaming 
regulatory  regimes  as  an  important  prudential  measure.  The  S.  487 
process  for  promulgating  federal  minimum  regulatory  standards  with 
the  aid  of  the  Advisory  Committee  is  consonant  with  the  federal 
policy  of  promoting  government -to -government  relations  with  Indian 
tribes.  The  Department  of  Interior  has  suggested  that  use  of  the 
negotiated  rulemaking  akin  to  the  process  underway  pursuant  to  the 
Indian  Self -Determination  Act.  That  alternative  also  would  be 
consonant  with  the  government -to- government  relationship  with 
tribes . 

The  Department  notes  that  S.  487,  in  fairness  to  Indian  tribes  with 
existing  gaming  operations,  sets  a  180  grace  period  for  compliance 
with  the  federal  minimum  regulatory  standards.  The  Department  also 
notes  that  for  federal  minimum  regulatory  standards  to  be 
effective,  they  must  be  uniform  in  application.  Although  the  clear 
thrust  of  S.  487  is  to  apply  federal  minimum  standards  uniformly  to 
all  Indian  gaming  operations,  section  12(e),  which  was  created  to 
■grandfather"  in  existing  class  III  gaming  compacts,  somewhat 
confuses  this  issue.  Therefore,  the  Department  includes  a  proposed 
technical  correction  to  section  12 (e)  in  our  attached  addendum. 

Finally,  although  minimum  standards  are  an  integral  part  of  well- 
regulated  gaming,  a  fully  funded  FIGRC  is  equally  important.   The 
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Department  urges  Congress  to  ensure  that  FIGRC  is  prcvided  with 
sufficient  resources  to  maintain  and  enforce  the  standards. 

Allocation  o^  Regulatory  Kesponsibility  to  the  FIGRC 

Senate  Bill  487  amends  the  current  regulatory  structure  of  the  IGRA 
by  vesting  the  Federal  Indieui  Gaming  Regulatory  Commission  with 
regulatory  authority  over  class  III  gaming,  while  the  current  law 
vests  the  NIGC  with  primary  responsibility  for  regulating  only 
class  II  gaming  (i.e.,  bingo,  pull-tabs,  etc.).  Accordingly,  if  an 
Indian  tribe  or  management  contractor  operates  class  III  gaming 
outside  the  scope  of  a  class  III  gaming  compact,  the  FIGRC  would 
have  the  authority  to  seek  both  temporary  and  permauient  closure 
orders  for  the  operation,  as  well  as  monetary  penalties  up  to 
$50,000  per  day.  The  Department  believes  that  these  stringent 
civil  penalties  are  appropriate  measures  to  deal  with  non-compacted 
class  III  gaming. 

FIGRC 's  increased  authority  includes  the  authority  to  bring  civil 
enforcement  actions.  In  general,  it  is  the  policy  of  the 
Department  to  oppose  such  grants  of  independent  litigating 
authority.  Such  independent  authority  invites  inconsistent 
interpretations  of  federal  law. 
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changes  in  State  Law 

S.  4  37  also  addresses  the  issue  of  the  effect  that  changes  in  state 
law  have  on  existing  compacts.  S.  487  states  that  changes  in  state 
law  have  no  effect  on  existing  compacts.  The  Department  believes 
that  this  provision  resolves  the  uncertainty  that  currently  exists 
in  the  IGRA. 

After  Acquired  Trust  Lands 

The  Department  is  presently  defending  the  constitutionality  of  the 
"after  acquired"  lands  provision  of  IQRA  against  an  Appointments 
Clause  challenge  in  the  Ninth  Circuit.  Senate  Bill  487  eliminates 
the  provision  that  requires 'the  concxirrence  of  the  governor  of  a 
state  before  a  tribe  is  allowed  to  game  on  lands  acquired  after  the 
passage  of  IGRA.  The  Department  continues  to  believe  that  there  is 
in  fact  no  Appointment  Clause  problem  under  the  current  law. 

Tax  Treatment  of  Indian  Tribes 

Section  19(b)  (1)  of  S,  487  would  amend  the  current  language  of  the 
IGRA  relating  to  the  application  of  the  Internal  Revenue  Code  to 
Indian  gaming  operations,  apparently  with  the  intent  that  Indian 
tribes  receive  the  game  treatment  as  states  vis-a-vis  the  federal 
wagering  taxes.  The  Department  reserves  comment  on  this  issue,  as 
this  is  primarily  a  Department  of  Treasury  issue. 

Finally,  we  have  included  the  Department  of  Justice's  list  of 

suggested  technical  corrections  for  your  review. 

That  concludes  my  prepared  remarks.   At  this  time,  I  would  be 
pleased  to  respond  to  questions  from  the  Committee  Members. 
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DEPARTMENT  OF  JUSTICE  SUGGESTED  TECHNICAL  CORRECTIONS  TO  S.  487 

1.  Section  4(iG)  Indian  lands. 

(B)  (ii)  (II)  should  read:  "held  in  trust  by  the  United  States 
for  the  benefit  of  an  individual  Indian."  The  omission  of  the 
italicized  words  appears  to  be  a  typographical  error. 

(B) (iii)  should  be  renumbered  (B) (ii) (IV)  because,  a  priori. 
Indian  tribes  have  government  authority  over  their  own  tribal 
trust  lands. 

2.  Section  12(e)  (1)  COMPACTS  ENTERED  INTO  BEFORE  THE  DATE  OF  THE 
ENACTMENT  OF  THE  INDIAN  GAMING  REGULATORY  ACT  AMENDMENTS  OF  1995. 

The  phrase  "Provided  that  the  minimum  regulatory  requirements 
set  forth  in  the  Indieui  Gaming  Regulatory  Act  Amendments  of 
1995  and  the  regulations  promulgated  thereunder  are  applied, " 

The  addition  of  this  phrase  should  make  clear  that  federal  minimum 
regulatory  standards  apply  uniformly  throughout  the  United  States 
to  all  Indiam  gaming  operations. 

3.  Section  19(b)(3)   STATUTORY  CONSTRUCTION. 

The  word  "after"  should  be  substituted  for  the  word  "before" 
used  in  this  paragraph. 

4.  Section  7(e)(3)(A)  ENFORCEMENT 

Rewrite  Section  7(e)(3)  to  read,  after  (A) 

"[...the  Commission  may]  transmit  such  evidence  as  may  be 
available  concerning  such  act  or  practice  as  may  constitute  a 
violation  of  any  Federal  civil  or  criminal  law  to  the  Attorney 
General,  who  may  institute  the  necessary  civil  or  criminal 
proceedings.  The  Department  of  Justice  may  bring  an  action  in  the 
appropriate  district  court  of  the  United  States  of  the  United 
States  District  court  for  the  District  of  Columbia  to  enjoin  such 
act  or  practice,  and  upon  a  proper  showing,  the  court  shall  grant, 
without  bond,  a  permanent  or  temporary  injunction  or  restraining 
order . " 

At  the  end  of  Section  7(e) (3) (B)  insert 

"nor  is  a  referral  by  the  Commission  a  condition  precedent  to 
action  by  such  agency  or  department." 
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U.  S.  Department  of  Justice 
Office  of  Legislative  Affairs 


Office  of  the  Assistant  Attorney  Geneia] 


Wasllb^llon.  D.C.    20530 


August  8,  1995 


The  Honorable  John  McCain 

Chairman 

Committee  on  Indian  Affairs 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Chairman  McCain: 

This  is  in  response  to  your  letter  of  June  27,  1995  to 
Assistant  Attorney  General  Kevin  Di  Gregory  concerning  Indian 
gaming  issues.  Our  answers  are  provided  below  in  the  order  of  your 
questions . 

Question: 

1 .  There  have  been  a  number  of  concerns  raised  regarding  the 
requirement  that  the  Secretary  of  the  Interior  seek  the  concurrence 
of  the  Governor  prior  to  bringing  land  into  trust  for  the  purpose 
of  Indian  gaming.  I  actually  believe  the  State  concurrence 
requirement  is  wise,  but  I  am  concerned  that  it  may  be  vulnerable 
to  constitutional  challenge,  given  a  recent  court  case  in  Oregon. 
What  are  your  views  regarding  the  constitutionality  of  this 
provision? 

Response : 

1.  The  opinion  of  the  Department  is  that  25  U.S.C.  §  2719(b)  as 
enacted  is  constitutional.  In  Confederated  Tribes  of  Siletz 
Indians  of  Oregon  v.  United  States,  et  al . .  we  have  filed  briefs 
that  discuss  the  Department's  position  in  detail.  Our  briefs  are 
enclosed  for  your  convenience. 


Question: 

2  .  Some  have  suggested  that  under  the  current  law,  it  is  possible 
for  devices  which  constitute  technologic  aids  to  Class  II  gaming  to 
in  fact  violate  the  provisions  of  the  Johnson  Act .  What  are  your 
views  on  this  interpretation  of  IGRA?  In  your  view  should  this 
provision  be  clarified? 
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2.  It  is  difficult  to  answer  this  question  in  the  abstract.  The 
phrase  is  not  without  ambiguity  and  the  answer  depends  on  what  one 
considers  a  technologic  aid  and  what  one  considers  a  class  II  game. 

(1)  Based  in  part  on  the  Senate  Report  (S.Rep.  No.  100-446) 
accompanying  the  bill  that  became  the  Indian  Gaming  Regulatory  Act, 
the  term  technologic  aid  has  been  understood  to  be  virtually 
restricted  to  satellite  communications  linking  tribal  operations. 
See,  Svcuan  Band  of  Mission  Indians  v.  Roache.  38  F.2d  402  (9th 
Cir.  1994),  and  the  regulations  of  the  National  Indian  Gaming 
Commission,  25  CFR  §  502.7.  The  regulations  includes  bingo  blowers 
and  other  aids  that  are  not  themselves  stand-alone  games.  Ibid. 
The  Department  believes  these  interpretations  of  the  phrase  are 
valid,  and  that  such  technologic  aids  to  class  II  games  do  not 
violate  the  Johnson  Act . 

(2)  The  gaming  interests  have,  however,  argued  repeatedly, 
thus  far  unsuccessfully,  that  various  machines  bearing  a  greater  or 
lesser  relation  to  the  class  II  game  of  pull  tabs,  fall  within  the 
protection  of  this  rubric.  See,  e.g.,  Cabazon  Band  of  Mission 
Indians  v.  National  Indian  Gaming  Commission.  14  F.3rd  633 
(D.C.Cir.  1994);  Sycuan  Band,  supra ;  Shoshone -Bannock  Tribes  v. 

United  States.  CIV  95-00153  E-HLR  (D.  ID.,  argued  Jul.  10,  1995); 
United  States  v.  Rincon  Band  of  Mission  Indians.  Civil  No.  95-0557- 
H  (LSP)  (S.D.CA.,  hearing  scheduled  Jul.  18,  1995).  The 
Department,  based  on  its  interpretation  of  the  NIGC  regulations, 
believes  that  these  are  gambling  devices  within  the  meaning  of  the 
Johnson  Act  and  are  Class  III  games. 


Question: 

3.  Does  the  Justice  Department  believe  that  the  provisions  of 
S.487  accord  a  proper  role  to  State  governments  under  the 
principles  of  the  Cabazon  decision?  If  not,  would  you  please  tell 
us  the  specific  areas  in  which  a  State  should  be  given  a  greater  or 
lesser  role? 

Response : 

3.  In  the  Indian  Gaming  Regulatory  Act,  Congress  adopted 
Cabazon ' s  regulatory/prohibitory  distinction  to  determine  whether 
gaming  is  permissible  on  Indian  lands,  but  it  expanded  the  states' 
role  (and,  if  they  chose  to  game,  required  Indian  tribes  to  cede  a 
portion  of  their  sovereignty)  by  offering  the  states  the 
opportunity  to  participate  in  developing  a  regulatory  framework  for 
class  III  gaming  by  Indian  tribes  through  the  Tribal-State  compact 
process,  over  games  that  the  states  did  not  prohibit.  S.487  again 
offers  states  an  opportunity  to  participate  in  the  development  of 
a  recfulatory  framework  for  class  III  gaming. 
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Question: 

4 .  Does  the  Justice  Department  continue  to  hold  the  view  that 
protracted  litigation  is  the  "central  failing  of  the  IGRA"?  Would 
the  provisions  of  S.  487  improve  or  worsen  this  situation? 

Response : 

4 .  The  Department  believes  that  "protracted  litigation  between 
the  tribes  and  the  states  concerning  class  III  gaming  is  'the 
central  failing  of  the  IGRA. ' "  One  of  the  sources  of  this  problem 
is  that  the  IGRA  requires  tribal  governments  to  bring  suit  against 
states  alleging  a  failure  to  negotiate  in  "good  faith"  if  there  is 
an  impasse  in  negotiations,  prior  to  mediation  of  disputed  issues. 
Experience  has  shown  that  this  IGRA  dispute  resolution  scheme  has 
led  to  protracted,  and   at  times  acrimonious,  litigation. 

5.  487  would  eliminate  some  of  the  litigation  that  has  arisen  under 
the  current  IGRA  dispute  resolution  procedure.  Specifically,  S. 
487  would  eliminate  the  Tenth  and  Eleventh  Amendment  issues  that 
have  been  slowing  the  IGRA  compacting  process  and  the  need  to 
litigate  "good  faith"  issues  prior  to  mediation.  We  note  that  S. 
487  would  shift  some  disputes  from  the  courts  to  the  Secretary  of 
the  Interior.  We  defer  to  the  Department  of  the  Interior  as  to  the 
appropriateness  of  that  shift. 


Question: 

5.  Is  it  the  view  of  the  Justice  Department  that  the 
establishment  of  uniform  minimum  Federal  standards  and  a 
strengthened  Federal  Commission  under  the  provisions  of  S.487  would 
measurably  diminish  the  opportunity  for  corruption  and  other  crime 
in  Indian  gaming? 

Response : 

5.  As  we  have  testified  on  several  occasions,  we  do  believe  that 
minimum  standards  and  a  strengthened  Commission  will  make  tribal 
gaming  more  secure  against  any  potential  infiltration  by  organized 
crime.  This  certainly  is  the  conventional  view  of  the  casino 
regulators  of  Nevada  and  New  Jersey. 

Question: 

6 .  The  Justice  Department  and  the  FBI  have  provided  this 
Committee  with  testimony  in  previous  years  that  there  is  not  any 
substantial  criminal  activity  of  any  kind  associated  with  Indian 
gaming.  Is  there  any  evidence  that  would  lead  the  Department  to 
change  its  earlier  conclusions  in  this  regard? 
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Response : 

6  .  The  statements  made  by  the  Department  and  the  FBI  in  the  past 
have  been  limited  to  the  infiltration  of  Indian  gaming  operations 
by  organized  crime.  The  FBI  has  reiterated  that  no  systematic 
infiltration  by  organized  crime  has  occurred. 

Question: 

7.  Your  testimony  indicates  that  the  Department  of  Justice  has 
concluded  that  "many  tribes  have  sophisticated  regulatory  regimes." 

(a)  About  how  many  of  the  115  Tribes  engaged  in  Class  III 
gaming  have  those  regulatory  regimes? 

(b)  In  what  ways,  if  any,  is  the  absence  of  substantial 
criminal  activity  in  Indian  gaming  attributable  to  the  tribal 
regulatory  regimes  you  applaud? 

Response : 

(a)  All  tribes  that  have  compacts  have  some  type  of  regulatory 
structure.  We  have  not  conducted  an  official  survey  describing  the 
quality  of  each  tribal  regulatory  scheme,  so  a  definitive  number 
would  be  hard  to  achieve.  However,  more  and  more  tribes  are  hiring 
experienced  gaming  regulators  to  monitor  their  operations,  such  as 
the  Mashantucket  Pequots  and  Chitimacha  Tribe  who  have  both  hired 
former  state  gaming  regulatory  officials  from  New  Jersey  to  assist 
them  in  developing  regulatory  frameworks . 

(b)  It  is  difficult  to  attribute  a  specific  reason  for  the  absence 
of  something,  as  there  may  be  other  factors  at  work  that  we  are  not 
aware  of.  However,  the  Department  believes  that  having  a 
regulatory  regime  in  place  is  an  effective  deterrent  to  crime. 

Question: 

8.  You  testified  that  full  funding  of  the  new  Federal  Commission 
is  important.  does  the  Justice  Department  support  the  provisions 
in  S.487  which  fund  the  Federal  Commission  with  assessments  on 
Indian  gaming  revenues  and  fees  imposed  on  license  applicants?  And 
is  the  $25  million  cap  sufficient  for  the  task. 

Response: 

8.  The  Department  supports  funding  the  Commission  through 
assessments  on  gaming  revenues  and  license  applicants,  and  is  aware 
that  a  substantial  increase  in  funding  would  be  needed  to 
promulgate,  administer,  and  enforce  federal  minimum  standards,  but 
we  are  without  the  expertise  to  make  a  judgment  on  how  much  funding 
would  be  required. 
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Question: 

9.  I  note  the  Department's  support  for  the  enforcement  provisions 
in  S.487,  including  $50,000  daily  civil  penalties,  license 
revocations,  and  closure  sanctions.  Does  the  Justice  Department 
believe  additional  criminal  penalties  should  be  enacted  into  law  to 
enforce  IGFIA? 


Response : 

9.  Existing  penalties  under  the  IGRA  (18  U.S.C.  §  1166  -  1168) 
and  other  federal  gambling  laws  would  appear  adequate. 

Question: 

10.  Does  the  Justice  Department  support  or  oppose  H.R.  1512? 
Response : 

10.  The  Administration  has  not  taken  a  position  on  H.R.  1512. 

Question: 

11.  Would  the  Justice  Department  support  legislation  that  would  in 
effect,  overturn  the  1987  Cabazon  decision  of  the  U.S.  Supreme 
Court? 

Response : 

11.  No.  The  Supreme  Court  affirmed  in  California  v.  Cabazon  Band 
of  Mission  Indians.  480  U.S.  202  (1987),  the  Federal  policy 
supporting  Indian  self-determination,  and  the  doctrine  of  tribal 
sovereignty.  This  Administration  supports  those  principles  and 
would  not  support  any  attempt  to  diminish  either  of  them. 

Question: 

12.  Would  the  Justice  Department  support  legislation  that  removed 
existing  tribal  authority  to  conduct  Indian  gaming  under  the 
Cabazon  decision  and  IGRA,  and  hand  that  authority  over  to  States? 

Response : 

12.      No.      Please   see   our  answer  to  c[uestion  11. 
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Question: 

13.  In  the  1950 's  Congress  tried  to  terminate  tribal  government 
powers  and  subject  Indian  land  and  activity  to  the  direct  and 
complete  jurisdiction  of  the  State  governments.  The  United  States 
Supreme  Court  in  the  1987  Cabazon  decision  recognized  that,  under 
the  U.S.  Constitution,  tribal  governments  are  not  subject  to  State 
government  jurisdiction.  Would  the  Justice  Department  support  the 
imposition  of  State  law  on  all  Indian  gaming  operations,  allowing 
a  State  to  unilaterally  ban  Indian  gaming,  curb  it,  or  set  its 
terms  and  conditions  to  be  exactly  like  that  operated  elsewhere  in 
the  State? 

Response : 

13.  No.   Please  see  our  answer  to  question  11. 

Question: 

14.  Would  the  Justice  Department  support  legislative  provisions 
that  would  overturn  Cabazon  and  exclude  any  Federal  regulatory  role 
by  imposing  State  civil  law  on  Indian  gaming  while  at  the  same  time 
retaining  exclusive  Federal  criminal  jurisdiction  over  Indian 
gaming? 

Response : 

14.  No.   Please  see  our  answer  to  question  11. 

Question: 

15.  Should  the  Federal  government  have  a  continuing  responsibility 
for  the  review  and  approval  of  management  contracts?  If  so,  is 
this  responsibility  properly  vested  with  the  Commission  or  is  it 
more  properly  a  responsibility  of  the  Secretary  of  the  Interior? 

Response : 

15.  The  Department  believes  that  management  contracts  require 
review  and  approval  but  would  defer  to  the  Department  of  the 
Interior  and  the  National  Indian  Gaming  Commission  as  to  which  of 
them  would  be  better  suited  to  the  task. 


Question: 

16.  I  appreciate  your  comments  on  the  provisions  addressing  the 
10th  and  11th  amendments.  How  do  you  respond  to  the  assertion  that 
the  current  compacting  process  is  working  and  does  not  need 
"fixing"?    Do  the  provisions  of  S.   487  provide  sufficient 
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assurances  to  the  Department  of  Justice  that  all  Indian  gaming  will 
be  conducted  pursuant  to  a  compact  and  there  will  be  no  uncompacted 
Indian  gaming? 

Response : 

16.  We  are  informed  by  the  Department  of  Interior  that  140 
compacts  have  been  entered  into  pursuant  to  the  IGRA,  although 
disputes  continue  in  several  states.  (Please  see  our  answer  to 
question  #4) .  Both  S.487  as  drafted  and  the  proposed  arbitration 
amendment  would  assist  in  resolving  the  problem  of  noncompacted 
gaming  by  eliminating  the  good  faith  litigation  that  has  proved  so 
lengthy  and  by  providing  a  definitive  end  to  the  compacting 
process . 

Although  we  continue  to  believe  that  the  IGRA  is  constitutional  as 
enacted,  it  is  important  to  note  that  if  the  Supreme  Court  does  not 
uphold  the  constitutionality  of  the  IGRA,  there  will  be  no  state  or 
federal  regulation  of  Indiaui  gaming  in  place. 

You  have  also  requested  that  we  provide  comments  on  two 
proposed  amendments  to  S.  487.   Our  views  are  provided  below. 

Alternative  1 

The  first  alternative  proi>oses  binding  arbitration  to  settle 
disputes  between  states  and  tribes  when  they  are  unable  to  agree  to 
a  mutually  acceptable  compact.  In  principle,  the  Department 
supports  an  arbitration  process  that  can  be  used  to  resolve 
disagreements  between  tribes  and  states  without  resorting  to 
litigation.  We  defer  to  the  Department  of  the  Interior  on  the 
policy  implications  of  incorporating  this  particular  alternative 
into  S.  487.  If  the  Committee  elects  to  incorporate  the 
alternative,  we  wish  to  bring  the  following  issues  to  the 
Committee's  attention. 

After  the  state  and  tribe  find  they  are  unable  to  agree  to  a 
compact,  the  tribe  will  notify  the  Secretary.  At  that  time  the 
State  may  request  arbitration.  We  note  that  there  appears  to  be  no 
time  limit  within  which  a  state  must  request  arbitration.  We  defer 
to  the  Department  of  the  Interior  as  to  the  proper  time  limits  for 
such  a  state  request . 

If  a  state  does  not  wish  to  enter  binding  arbitration,  the 
rest  of  S.487  applies,  which  provides  for  a  Secretarial  approval  of 
a  compact  based  on  tribal  and  state  submissions.  If  the  state  does 
request  arbitration,  the  tribe  is  required  to  participate  in  the 
process.  We  do  not  believe  that  there  are  any  constitutional 
problems  with  requiring  the  tribe  to  participate. 

Although  we  do  not  believe  that  there  are  any  constitutional 
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concerns  in  requiring  binding  arbitration  where  a  state  that  opts 
to  negotiate  with  a  tribe,  in  order  to  avoid  all  vestiges  of  10th 
and  11th  Amendment  concerns,  it  may  be  useful  to  add  a  provision 
stating  that  if  after  requesting  arbitration  a  state  does  not  agree 
to  be  bound  by  the  result  or  refuses  to  continue  with  the  process, 
the  existing  Secretarial  approval  process  in  S.487  should 
immediately  be  resumed. 

The  arbitration  proceedings  are  subject  to  a  series  of 
deadlines.  At  the  end,  the  arbitrator  will  make  a  binding  decision 
concerning  the  content  of  the  compact,  and  will  submit  the  compact 
to  the  state,  tribe,  and  the  Secretary.  At  that  point,  the 
approval  section  of  S.487  kicks  back  in,  and  the  Secretary  shall 
approve  and  publish  the  compact,  as  long  as  the  compact  meets  the 
objectives  of  the  Act,  and  other  criteria.  As  long  as  the  state 
participation  in  the  compact  negotiation  process  remains  voluntary, 
so  as  to  avoid  arguments  that  there  is  a  violation  of  the  10th 
Amendment  --  we  do  not  see  any  constitutional  problems  provided 
that  participation  in  the  process  is  truly  optional  for  the  states. 

If  either  party  wishes  to  contest  the  arbitrator's  decision, 
the  Department  believes  that  the  Secretary's  decision  to  accept  the 
arbiter's  submission  and  publish  the  compact  would  be  unreviewable, 
and  would  be  committed  to  agency  discretion. 

It  may  be  useful  to  clarify  in  the  statute  whom  Congress 
recognizes  as  representing  the  state,  as  has  been  done  in  other 
statutes.  See  16  U.S.C.  §715k-5  (governor  or  other  appropriate 
state  agency) . 

Lastly,  it  is  unclear  what  is  contemplated  under  (VI)  of  this 
alternative.  It  should  be  clarified  how  the  arbitrator's  findings 
and  conclusions  become  incorporated  into  a  compact . 

Alternative  2 

This  alternative  would  allow  states  or  tribes  to  request  the 
Secretary  to  file  a  declaratory  judgement  in  Federal  court  on 
contentious  issues  involving  the  types  of  gaming  allowed  under 
state  law.  The  Secretary  then  has  the  option  of  requesting  the 
federal  court  to  certify  the  question  to  the  highest  state  court 
for  its  determination.  The  State  court  determination  would  be 
binding  on  the  Secretary. 

Alternative  2  appears  to  present  an  Article  III  "case  or 
controversy"  problem.  The  amendment  contemplates  that  upon 
submission  of  a  compact  by  either  the  state  or  the  tribe  wherein 
the  scope  of  gaming  is  left  unresolved,  the  Secretary  would  seek 
guidance  from  the  federal  courts  on  the  scope  of  permissible 
gaming.  This  procedure  would  result  in  federal  courts  rendering 
advisory  opinions,  as  it  is  not  clear  that  there  would  be  ain 
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adverseness  of  parties. 

The  Department  believes  that  the  issue  of  what  gaming  is 
permitted  by  a  state's  public  policy  with  the  meaning  of  the  IGRA 
is  a  question  of  federal  law  that  should  be  determined  by  federal 
courts.  The  question  involves  interpreting  the  language  and  intent 
of  the  IGRA,  a  federal  statute.  This  is  eui  exercise  more 
appropriately  performed  by  a  federal  court  because  it  involves  an 
objective  analysis  of  state  public  policy  in  light  of  the  purposes 
of  this  federal  statute  and  it  requires  due  consideration  be  given 
to  the  historic  relations  between  the  United  States  and  the  tribes. 
The  principles  of  uniformity  of  federal  law  and  protection  of 
federal  rights  can  best  be  served  by  the  interpretation  of  this 
question  by  a  federal  court.  The  IGRA  is  a  national  statement  of 
Congressional  policy  and  regulation  on  Indian  gaming,  and  these 
issues  should  be  addressed  within  the  federal  system.  If  the  sccpe 
of  gaming  issue  arises  in  a  suit  over  which  the  federal  court  has 
proper  jurisdiction,  it  would  certainly  be  within  the  discretion  of 
the  federal  court  to  certify  the  issue  to  the  state  court . 

I  hope  this  information  is  helpful  to  you  and  other  Members  of 
the  Committee  as  you  continue  to  work  to  address  Indian  gaming 
issues .  Please  do  not  hesitate  to  contact  me  if  I  may  be  of 
further  assistance  on  this  or  any  other  matter. 


cerely,^  A 

Srvf 


ylsjjicerely.^^ 


Andrew  Fois 

Assisteint  Attorney  General 


The  Honorable  Daniel  K.  Inouye, 
Vice  Chairman 
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Prepared  Statement  of  gaiashkibos 

President  -  National  Congress  of  American  Indians 

Delivered  to  a  Joint  Hearing  of  the 

Senate  Committee  on  Indian  Affairs 

And  the  House  Subcommittee  on  Native  American 

and  Insular  Affairs  Regarding  S  487 

"Indian  Gaming  Regulatory  Act  Amendments  of  1995" 

June  22,  1995 

1.  Introduction 

Good  morning  Chairman  McCain,  Chairman  Galiegly,  Vice  Chairman 
Inouye,  Representative  Faleomavaega,  and  distinguished  members  of  the  Indian 
Affairs  /  Native  American  and  Insular  Affairs  Committees.  I  am  gaiashkibos, 
Chairman  of  the  Lac  Courte  Oreilles  Band  of  Ojibwa  Indians  and  President  of  the 
National  Congress  of  American  Indians  (NCAI).  As  you  know,  NCAI  is  the 
oldest,  largest,  and  most  representative  Indian  advocacy  organization  in  the  nation 
with  close  to  190  member  Tribes.  I  first  want  to  thank  you,  Mr.  Chairman,  for  the 
opportunity  to  appear  before  you  to  comment  on  S  487,  "the  Indian  Gaming 
Regulatory  Act  Amendments  Act  of  1995"    1  am  here  to  express  NCAI's  general 
support  for  S.487  with  the  comments  and  suggestions  contained  in  the  testimony 
offered  by  the  National  Indian  Gaming  Association  (NIGA) 

Mr  Chairman,  I  want  to  commend  and  thank  you  for  your  dedicated 
efforts  in  introducing  S.487,  for  your  commitment  to  hold  additional  hearings  on 
the  bill,  and  for  your  expressed  desire  to  get  this  legislation  passed  promptly  so 
that  these  committees  and  Indian  Tribes  can  focus  their  attention  and  resources  on 


279 


the  many  other  matters  of  urgency  that  affect  Indian  people  across  the  nation.  We  commend 
these  efforts  though  we  have  always  nuiintained  tliat  IGRA  does  not  need  amending    I  would  like 
to  remind  the  Committee  that  IGRA  itself  was  a  law  that  the  states  strongly  supported,  and  now 
they  seek  to  amend  it  in  ways  detrimental  to  Tribal  interest 

2.  The  Backdrop 

As  the  committee  members  are  aware,  the  Clinton  Administration  and  the  104th  Congress 
are  now  engaged  in  the  difficult  task  of  re-structuring  the  Federal  government  with  an  eye  toward 
reducing,  and  ultimately  eliminating,  ooth  annual  Federal  deficits  and  the  long-term  Federal  debt. 

Because  of  the  special  relationship  Indian  Tribes  have  with  the  United  States,  current 
efforts  to  improve  the  nation's  balance  sheet  will  likdy  have  the  most  serious  and  long-lasting 
effects  on  Indian  people.    Efforts  to  overhaul  the  welfare  system  cannot  succeed  in  Indian 
Country  unless  Tribes  are  accorded  separate  funding  status  and  job  opportunities  increase  at  the 
same  time.    Housing  assistance,  nutrition  programs,  and  health  services  are  all  largely  provided 
by  the  Federal  government  and  the  scaling  back  if  not  outright  elimination  of  these  programs  will 
devastate  Indian  people. 

On  the  one  hand  Indian  Tribes  face  an  ever-shrinking  Federal  discretionary  budget 
available  to  meet  Tribal  needs  and  on  the  other  hand  Indian  Tribes  are  being  squeezed  by  efforts 
to  tax  and  therd)y  hinder  Tribal  initiatives.  I  might  state  for  the  record  that  these  efforts  to  tax 
the  newly-created  wealth  on  reservations  are  not  limited  to  the  states  but  include  the  Federal 
government  as  well    Caught  in  the  middle,  Mr.  Chairman,  are  Indian  Tribes  scrambling  for  ways 
to  finance  basic  human  services  and  in  the  process  attain  a  level  of  self-sufficiency  these  times 
demand. 

The  Federal  government  cannot  or  will  not  sufficiently  promote  the  Indian  interest    State 
governments  cannot  or  will  not  sufficiently  promote  the  Indian  interest  and,  though  there  are  new 
wage  and  other  tax  credits  available,  the  private  sector  has  not  yet  promoted  the  Indian  interest 
Indian  gaming  is  not  filling  the  void  but  is  helping  many  Tribes  bridge  the  revenue  gap  and  begin 
to  re-build  solid  economies. 

In  short,  Mr.  Chairman,  the  problems  afflicting  Irxlian  people  are  numerous,  and  I  do  not 
have  to  cite  the  list  of  statistics  r^arding  Indian  poverty,  illiteracy,  and  poor  health  because  you 
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have  heard  the  litany  too  many  times  over  the  years.  Suffice  it  to  say  that  what  was  in  years  past 
an  intolerable  situation  for  all  Tribes  is  getting  better  for  some  Tribes  because  of  the  renewed 
hope  that  gaming  has  brought  Tribal  governments    This,  Mr  Chairman,  is  the  backdrop  for  any 
serious  discussion  of  amending  the  "Indian  Gaming  Regulatory  Act  of  1988"  (IGRA)  and 
tinkering  with  a  system  that  generates  unprecedented  growth,  job  opportunities,  and  revenues  for 
Indian  Tribes. 

Consistent  with  the  philosophy  that  is  much  in  favor  in  the  new  Congress,  we  know  that 
local  Tribal  governments  are  best  situated  to  deal  with  local  problems    Tribal  governments  that 
engage  in  gaming  are  in  a  unique  position  to  discern  and  satisfy  the  many  demands  for  services 
and  use  precious  gaming  dollars  to  provide  the  basic  human  needs  their  Tribal  members  require. 

Numerous  Tribes  have  begun  to  provide  desperately-needed  human  services  and  have 
gone  on  to  the  next  step  by  using  gaming  revenues  to  launch  other  growth-oriented  business 
ventures  to  remedy  the  neglect  shown  reservation  economies  and  infrastructure  over  the  years. 

Without  gaming  dollars,  however,  these  scenarios  would  not  be  possible.  In  reviewing 
S.487  and  the  other  gaming  bills  now  pending  in  the  congress,  I  urge  these  committees  to  look  at 
"the  big  picture"  and  not  lose  sight  of  the  fact  that  gaming  is  not  a  "commercial"  enterprise  for 
Indian  Tribal  members    Rather,  Indian  gaming  is  run  by  and  for  Tribal  governments.   Unlike 
commercial  gaming,  revenue  distribution  is  statutorily  mandated  and  is  spent  to  enhance  the 
quality  of  life  for  Indian  people 

Mr.  Chairman,  the  "bottom  line"  for  Indian  tribal  government  gaming  is  not  in  profits 
alone  but  in  the  ability  to  rehabilitate  tribal  economies,  culture,  and  societies. 

In  addition  to  the  hope  gaming  brings  to  Indian  tribes  I  want  to  stress  that  Indian  gaming 
is  not  a  "zero-sum  game",  and  that  the  many  benefits  made  possible  by  gaming  are  not  limited  to 
Indian  tribes  or  Indian  people.  Indeed,  the  ripple  effects  on  suppliers,  contractors,  and  local 
economies  are  overwhelmingly  positive  and  in  some  instances  provide  the  only  real  growth- 
oriented  activity  for  local  communities. 

3.  General  Comments  on  S  487 

Before  I  make  specific  comments  on  S.487, 1  want  to  endorse  and  associate  myself  with 
the  comments  contained  in  the  testimony  of  Chairman  Rick  Hill  of  the  National  Indian  Gaming 
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Association  (NIGA).  As  you  are  aware,  NIGA  and  NCAI  have  created  a  "Task  Force  on 
Gaming"  which  has  worked  together  on  behalf  of  our  member  Tribes  over  the  past  two  years  to 
review  S.487  and  other  gaming  bills  that  have  been  introduced    We  are  distressed  by  other  bills 
that  have  been  introduced  which  would  have  serious  and  probably  fatal  effects  on  Tribal  gaming 
activities. 

Mr.  Chairman,  I  can  assure  you  and  the  respective  committees  that  we  will  continue  to 
speak  out  against  any  legislation,  or  portion  thereof,  that  infringes  on  Tribal  sovereignty,  but  will 
also  applaud  efforts  to  provide  reasonable  measures  to  ensure  the  long-term  viability  and  integrity 
of  Indian  gaming    Subject  to  the  concerns  we  express  below  and  those  contained  in  the  NIGA 
statement,  we  believe  S.487  is  a  positive  step  and  with  proper  adjustments  that  address  our 
concerns  we  believe  this  bill  is  reasoned,  measured,  and  a  step  in  the  right  direction. 
4.  Specific  Comments  on  S.487:  Tribal  Sovereignty 

The  first  striking  feature  of  S  487  is  the  degree  to  which  its  provisions  incorporate  several 
Tribal  recommendations  that  were  made  regarding  earlier  drafts.    It  is  evident  that  you,  Mr. 
Chairman,  and  Vice  Chairman  Inouye  worked  long  and  hard  in  listening  to  Tribal  concerns  and 
making  every  good  faith  effort  to  include  them  in  this  version  of  IGRA  amendments. 

Because  of  the  nature  of  the  activity  being  regulated  and  the  fact  that  large  volumes  of 
revenues  are  involved,  IGRA  has  been  controversial  from  the  outset.  Indian  Tribes  have  always 
maintained  that  IGRA  itself  is  a  concession  to  the  states  and  represents  a  serious  infringement  of 
Tribal  sovereignty.  Taking  our  marching  orders  from  the  Tribes,  NCAI  has  consistently  stated 
that  IGRA  does  not  need  to  be  amended    The  rationale  for  this  position  is  that  the  intention  of 
Congress  embodied  in  IGRA  is  being  fulfilled  and  that  the  act  is  working  in  its  current  form 
Underiying  this  is  the  palpable  fear  that  opening  IGRA  to  amendment  will  lead  to  adverse  changes 
that  will  further  erode  Tribal  sovereignty  Tribal  concerns  are  reflective  of  a  statement  you  made 
in  1988  Mr.  Chairman  when  you  encapsulated  the  real  nature  of  the  IGRA  debate  and  that 
observation  is  just  as  relevant  today  as  it  was  in  1988    You  observed  that  the  interests  of  the 
states  and  the  gaming  industry  were  in  shielding  their  own  games  from  a  new  source  of  economic 
competition  and  that  and  I  quote,  "...the  state  and  the  gaming  industry  have  always  come  to  the 
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table  with  the  position  that  what  is  theirs  is  theirs  and  what  the  Tribes  have  is  negotiable  "'  We 
agree  with  Chairman  McCain's  observation  regarding  the  intentions  of  the  states  and  the  gaming 
industry. 

What  the  Tribes  have,  Mr  Chairman,  is  not  only  a  healthy  gaming  sector  but  something 
more  precious:  Tribal  sovereignty.   This,  Mr.  Chairman,  is  not  negotiable    The  states  and  their 
partners  in  the  gaming  industry  know  all  too  well  that  only  by  chipping  away  at  Tribal  sovereignty 
can  they  attain  their  respective  goals  of  further  regulating  economic  activities  on  Indian  lands  and 
preserving  and  enhancing  their  market  share.  Indian  Tribes  across  the  nation  cannot  and  will  not 
stand  for  any  further  erosion  of  our  sovereignty,  and  frankly  cannot  afford  to  do  without  the 
economic  opportunities  that  gaming  brings 

5.  Scope  of  Gaming  and  S  487 

For  the  past  5 1  years  NCAJ  has  opposed  legislation  that  infringes  on  or  limits  the  valid 
exercise  of  Tribal  sovereignty    The  stated  purposes  of  S  487  declare  the  right  of  Indian  Tribes  to 
conduct  gaming  activities  on  Indian  lands  in  conformance  with  the  Cabazon  "  decision  (Section  3 
-  Purposes).  The  recognition  by  the  Federal  government  that  the  Cabazon  analysis  regarding 
Indian  Tribal  sovereignty  is  the  foundation  for  Indian  gaming  is  a  goal  we  have  long-supported. 
We  urge  that  any  amendment  to  IGRA  not  attempt  to  change  the  scope  of  gaming  and  believe 
that  S.487  does  remain  faithful  to  the  principles  enunciated  in  Cabazon  and  does  not  expand  nor 
narrow  the  scope  of  Indian  gaming  under  IGRA 

In  addition  to  maintaining  the  Cabazon  standard,  another  principle  that  tribes  have 
emphasized  is  that  since  this  is  Indian  gaming,  it  is  only  fitting  that  this  fact  be  reflected  in  the 
makeup  of  the  Federal  regulatory  body  monitoring  Indian  gaming    We  are  pleased  to  see  that  in 
drafting  S.487,  the  committee  has  responded  to  the  views  of  Indian  country  by  maintaining 
majority  Indian  membership  of  what  would  become  the  Federal  Indian  Gaming  Regulatory 
Commission. 


'  Senate  Report  No.  466,  100th  Congress,  2d  Session  12  (1988),  at  33. 
^  California  v.  Cabazon  and  Morongo  Bands.  480  U.S.  202  (1987) 
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6.  Effective  Mechanism  to  Resolve  Compact  Problems 
As  you  are  well  aware,  Mr.  Chairman,  there  has  been  a  great  deal  of  litigation  surrounding 
the  issue  of  compact  negotiations  and  what  remedies  are  available  in  situations  where  a  Tribe  and 
a  state  are  unable  to  negotiate  a  compact,  or  in  cases  where  the  state  altogether  refuses  to 
commence  compact  negotiations    The  current  system  relies  exclusively  on  judicial  review  and  a 
judicially-determined  remedy  in  construing  the  act  which  has  proven  inflexible,  costly,  and  time- 
consuming. 

Section  12  (Class  III  Gaming  on  Indian  Lands)  of  the  proposed  amendment  attempts  to 
provide  a  flexible,  yet  effective  mechanism  to  bring  an  expedited  resolution  to  this  problem  by 
involving  the  Interior  Secretary  in  the  selection  and  issuance  of  compacts.  The  new  procedures 
proposed  by  Section  12  would  go  a  long  way  in  alleviating  the  problems  generated  by  the  states' 
usage  of  the  Eleventh  Amendment  to  frustrate  Tribes  seeking  to  negotiate  for  Class  III 
operations.  At  minimum  ,  Section  12  would  end  the  need  for  the  expensive  litigation  the  current 
system  propagates,  and  introduce  a  measured  administrative  process  to  resolve  Tribal-state 
logjams    Amending  the  IGRA  to  streamline  the  compact  negotiation  process  in  this  manner 
would  benefit  all  parties  and  we  laud  and  appreciate  the  efforts  that  went  into  crafting  these  new 
procedures 

7.  Federal  Minimum  Standards 
The  heart  of  these  amendments,  Mr  Chairman,  is  the  proposed  establishment  of  "Federal 
Minimum  Regulatory  Requirements"  (Section  7(c)  -  Minimum  Requirements)  which  all  Tribes 
must  meet  in  order  to  continue  to  receive  the  sanction  of  the  proposed  "Federal  Indian  Gaming 
Regulatory  Commission"  ("FIGRC")  to  be  housed  within  the  Interior  Department  (Section  5  - 
Federal  Indian  Gaming  Regulatory  Commission)    Though  we  reiterate  our  long-standing  position 
that  Indian  Tribes  are  capable  of  regulating  themselves,  as  indeed  numerous  Tribes  are  now  doing, 
we  appreciate  the  impetus  giving  rise  to  the  minimum  standards  provisions  of  this  bill     We  agree 
with  those  who  state  that  the  collective  Tribal  interest  is  best-served  by  the  continuing  integrity 
and  credibility  of  Indian  games    I  want  to  stress,  however,  that  in  order  to  accomplish  the  desired 
objective  minimum  standards  or  guidelines  or  requirements  must  be  conceived,  discussed,  and 
ultimately  implemented  with  maximum  respect  accorded  Tribal  sovereignty. 


93-810  -  95  -  10 
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It  is  only  by  working  closely  with  gaming  Tribes  to  develop  appropriate  and  reasoned 
guidelines  that  the  proposed  "Advisory  Committee"  (Section  9  (a)  -  Advisory  Committee  on 
Minimum  Regulatory  Requirements  and  Licensing  Standards)  in  tandem  with  the  regulatory 
commission  will  be  successful  in  their  dual  mandate  of  respecting  Tribal  sovereignty  while 
maintaining  the  integrity  of  Indian  games.  In  fact,  the  committee  is  required  by  Section  9(c)(3)  to 
take  into  account  the  unique  nature  of  Tribal  gaming,  variations  in  the  size  of  that  gaming.  Tribal 
sovereignty,  and  the  very  purposes  of  IGRA  itself   If  the  advisory  committee  and  commission 
follow  this  mandate  I  am  certain  that  Indian  Tribes  across  the  nation  will  work  in  a  dedicated  and 
constructive  fashion  to  achieve  the  goals  of  IGRA  and  S  487. 

8.  After-acquired  Lands  and  Settlement  Act  Tribes 

Tribal  acquisition  of  lands  with  subsequently  established  gaming  operations  is  a 
prerogative  Indian  Tribes  possess  under  Federal  law  We  recognize,  however,  that  the 
establishment  of  gaming  on  such  lands  is  a  contentious  issue 

In  keeping  with  the  respect  accorded  Tribal  sovereignty  in  the  proposed  amendment. 
Section  20  of  the  bill  (Gaming  on  Lands  Acquired  After  Enactment  of  this  Act)  does  away  with 
the  requirement  currently  in  IGRA  that  a  governor  must  concur  in  the  Interior  Secretary's 
determination  that  gaming  on  "after-acquired  lands"  would  be  in  the  best  interest  of  the  Tribe, 
Tribal  members,  at  "not  detrimental"  to  the  surrounding  community    By  rejecting  this 
requirement,  currently  in  IGRA,  the  proposal  is  in  keeping  with  the  Federal  nature  of  Indian 
relations,  especially  regarding  Indian  lands  acquisition  and  regulation,  and  comports  with  Tribal 
sovereignty 

As  was  the  NCAI  position  in  the  I03rd  congress,  we  are  pleased  that  S  487  is  silent  with 
respect  to  the  so-called  "Settlement  Act"  tribes  We  believe  that  all  Federally-recognized  Tribes 
have  the  same  rights  under  IGRA,  and  that  no  Tribe  or  group  of  Tribes  should  be  excluded  from 
pursuing  the  kind  of  economic  benefits  IGRA  offers 

9.  Conclusion 

Mr.  Chairman,  I  have  tried  to  paint  a  picture  of  Indian  gaming  and  the  good  that  it  does  to 
suggest  the  positive  effect  it  has  had  and  is  now  having  for  our  Indian  people     I  am  fully 
confident  that  this  committee  has  the  best  interests  of  Indian  Tribes  at  hean  in  entertaining  these 
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amendments  to  IGRA    I  am  just  as  confident,  however,  that  many  groups  and  individuals  in  and 
out  of  the  Congress  are  intent  on  destroying  Indian  gaming    The  hope  and  real  progress 
generated  through  Indian  gaming  is  unprecedented  and  will  probably  never  be  replicated 

NCAI  has  and  will  continue  to  defend  Tribal  governments  and  the  valid  exercise  of  Tribal 
sovereignty    Indian  gaming  is  just  such  an  exercise  and  we  are  prepared  to  work  together  with 
you  and  the  committee  to  address  the  concerns  we  have  regarding  this  proposal    In  conclusion, 
Mr.  Chairman,  I  express  NCAI's  general  support  for  S  487  with  the  recommended  changes  made 
in  NIGA's  testimony.  NCAJ  does,  however,  reserve  the  right  to  oppose  S  487  should  it  be 
amended  to  the  point  where  we  cannot  in  good  faith  support  it.  Given  current  efforts  by  some  in 
the  Congress  to  undermine  Indian  gaming,  we  are  hopeful  that  the  committee  will  act  favorably 
and  report  S.487  out  promptly.  I  thank  you  and  the  members  of  the  committee  for  your  support 
for  what  is  and  hopefully  will  continue  to  be  the  source  of  progress  and  real  hope  for  Indian 
Tribes  and  people.   Again,  I  thank  you  for  the  opportunity  to  appear  before  you  and  comment  on 
S.487,  and  would  be  happy  to  answer  any  questions  you  may  have  at  this  point. 
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Resolution  WSW95-01 


Whereas,  the  NlGA/NCAl  Task  Force  on  Gaming  was  created  by  the  two  parent 

organizations  to  coordinate  the  position  of  Indian  Tribes  on  gaming  matters, 
including  legislation,  and 

Whereas,         the  Task  Force  has  consistently  taken  the  position  that  legislation  amending  the 
Indian  Gaming  Regulatory  Act  is  not  necessary  except  to  remedy  the  use  by 
States  of  the  1 0th  and  1  Ith  amendments  to  frustrate  negotiation  of  Tribal-Stale 
Class  III  compacts,  and 

Whereas,  the  Indian  Tribal  governments  engaged  in  gaming  are  effectively  regulating  their 

own  gaming  operations,  through  their  own  inherent  sovereign  power  of  self- 
government  through  Tnbal-State  compacts,  and 

Whereas,         the  I'ask  Force  understands  the  concerns  of  Senator  McCain  and  Senator  Inouye 
with  respect  to  the  application  of  minimum  federal  standards  for  tribal  gaming 
operations,  and 

Whereas,  while  the  Tribes  feel  their  regulatory  efforts  already  meet  or  exceed  reasonable 
minimum  standards.  Tribes  can  support  reasonable  language  establishing  such 
standards,  and 

Whereas,  Senator  McCain  and  Senator  inouye  have  introduced  S  487  which,  among  other 

things,  directs  the  National  Indian  Gaming  Commission  to  develop  and 
promulgate  such  minimum  federal  standards,  and 

Whereas,  Senator  McCain,  Chairman  of  the  Senate  Committee  on  Indian  Affairs,  has 

scheduled  a  joint  heanng  with  the  House  Subcommittee  on  Native  American  and 
Insular  Affairs  on  S.487,  and 

Whereas,         the  Committees  have  requested  that  Rick  Hill,  Chairman  of  NKjA,  and 

gaiashkibos.  President  of  NCAI,  present  testimony  at  the  June  22,  1995,  hearing, 
and 
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Whereas, 


the  Task  Force  should  provide  general  direction  to  Chairman  Hill  and  President 
gaiashkibos  in  the  development  of  their  witness  statements. 


Now,  therefore,  be  it  resolved,  by  the  NUiAMCAl  Task  Force  at  its  meeting  in  Spokane, 
Washington  on  June  5,  1995,  that  such  testimony  should  be  based  upon  the  following  principals, 

1  NIGA  and  NCAI  have  long  resisted  any  amendments  to  IGRA  because  of  the 
threat  of  further  erosions  of  Tribal  sovereignty  in  the  area  of  Tribal  gaming, 

2  The  only  amendment  which  might  be  necessary  is  one  to  remedy  the  unjust  use 
by  States  of  the  1 0th  and  I  Ith  Amendments  to  frustrate  good  faith  negotiation  of 
Tribal-State  compacts 

3.  As  long  as  there  is  adequate  provision  for  Tribal  participation  in  their 

development,  the  Task  Force  is  not  opposed  to  minimum  federal  standards 

4  While  the  Tribes  generally  support  the  direction  of  the  bill,  they  have  concerns 
about  certain  issues  that  need  to  be  addressed  before  Tribes  can  fully  support 
S487 

5  Finally,  the  Tribes  reserve  the  option  to  oppose  S  487  if  amended  in  a  way  that 
further  erodes  Tribal  sovereignty  and  rights  recognized  by  the  1987  Cabazon 
decision  of  the  US  Supreme  Court 

Be  It  further  resolved  that  the  officers  are  authonzed  to  develop  witness  statements  consistent 
with  the  provision  of  this  resolution 


"^Richard  G  Hill,  NIGA  Chairman 
NIGA/NCAI  Task  Force  Co-Chair 


Date 


L-^-H< 


gaiasl 
NIG 


Date: 


^iAr.^^ 


i^s,  nCAT  Pfesidein 
JCAl  Task  Force  Co-Chair 


t-S' 
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diao 


Resolution  WSW95-02 


Whereas, 


the  NIOA/NCAI  Task  I'orce  on  gaming  mel  in  Spokane,  Washington  on  June  5, 
1995:  and. 


Whereas  the  Task  Force  understands  that  on  June  22,  1995  the  Senate  Indian  AfTairs 

Committee  and  the  House  Subcommittee  on  Native  Amencan  and  Insular  Affairs 
will  conduct  a  joint  hearing  on  S487,  and. 

Whereas,  Officers  of  the  NIGA  and  NCAI  will  present  testimony  in  accord  with  the 

position  taken  by  the  Task  Force  at  its  June  5  meeting,  as  embodied  in  the 
resolution  passed  bv  the  Task  Force  on  that  date,  and. 

Whereas.  While  the  individual  Tnbal  leaders  compnsing  the  Task  Force  authorized  the 

NIGA  and  NCAI  testimony  at  the  June  22  hearing,  the  Tribal  leaders  believe  that 
the  government  to  government  relationship  requires  that  elected  Tribal  leaders  be 
consulted  on  gaming  legislation  directly  affecting  their  governmental  and 
economic  welfare;  and. 

Now  rherefore  Be  It  Resolved  that  the  Senate  Committee  on  Indian  Affairs  hold  additional, 
including,  field  hearings  on  S  487  to  accept  testimony  from  elected  Tribal 
government  leaders  on  the  issue  of  Indian  gaming. 

SIGNED 


/ccL^^-i-     /f^ 


Richard  G  Hill,  NIGA  President 
N1GA/>JCAI  Task  Force  Co-Chair 


SV/^Ct^^^ 


CALPresident. 
k  Force  Co-Chair 


Date 


(=>-<.-^l-S 


Date: 


6  r-^r 
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11  July  1995 

HAND  DELIVERED 
Honorable  John  S.  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate  -  838  SHOB 
Washington,  DC.  20510 

Re  -  Supplemental  Questions  on  S.  487 

Dear  Chairman  McCain: 

Thank  you  for  your  June  27,  1995,  letter  requesting  further  comment  on  the 
record  regarding  Indian  Tribal  gaming  and  S  487,  the  "Indian  Gaming  Regulatory 
Act  Amendments  Act  of  1995".    For  purposes  of  clarity  I  have  reiterated  the 
questions  followed  immediately  by  my  responses. 


IflajMapoUa  Arts 
Half*  Aadanoa 
HaU  lam  OJOws 

Httafcag**  A>«a 


PhoanlR  Ana 
li«aa  C.  Ctteh 
RoitlMfii  Uta 

reitlan4  Ana 
Bnea  Wyana 

Saciamanto  Ar«a 
Haah  Hufphr 
Kumayaar  (Hlaalen) 


EXECUnVZ  DIRECTOR 
JoAaa  K.  Chaaa.  J.D. 
Han4an  HUalsa 


0  1.  "You  underscored  the  fact  that  Indian  gaming  is  a  governmental,  not  a 
commercial  enterprise,  with  its  profits  required  by  statute  to  serve  tribal 
governmental  purposes.  You  also  mentioned  something  I  am  very  concerned 
about,  and  that  is  the  persistent  poverty  in  Indian  country.  Would  you  cite,  for  the 
record,  some  examples  of  how  tribes  with  gaming  revenues  have  applied  these 
dollars  in  recent  years?" 

A  1 .  As  you  know,  Indian  tribal  gaming  is  a  very  recent  phenomenon  and  the 
success  in  terms  of  revenues  is  not  only  recent  but  unprecedented.  Tribal  gaming 
is  now  helping  beat  back  years  of  economic  stagnation  on  Indian  reservations  by 
enabling  Tribal  governments  to  provide  better  services  to  their  members,  but  also 
by  facilitating  the  proliferation  of  other  Tribal  initiatives  to  create  wealth  and 
provide  jobs  to  Tribal  members    Tribal  gaming,  like  the  lotteries  run  by  dozens  of 
States,  generates  much-needed  revenues  that  are  spent  on  health  clinics, 
educational  programs,  law  enforcement  and  safely  administration,  nutrition, 
housing  and  myriad  other  projects  and  needs 
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Several  studies  have  been  undertaken  '  which  demonstrate  the  leap  forward  Tribes  have  taken  as 
a  result  of  gaming  revenues    In  the  State  of  Wisconsin,  my  home  state,  there  are  1 5  Indian 
tribally-owned  Class  III  facilities  which  employ  4,500  —  2,000  of  whom  are  non-Indian    Prior  to 
the  establishment  of  gaming  there,  one-half  of  these  4,500  people  were  unemployed  and  20%  of 
them  were  on  welfare    As  a  direct  result  of  successful  gaming  activities,  two  Tribes  reported  29% 
and  30%  reductions  respectively  in  Aid  to  Families  with  Dependent  Children  ("AFDC")  cases, 
saving  the  State  untold  thousands  in  welfare  payments.  The  studies  also  indicate  that  the  benefits 
extend  beyond  reservations  boundaries.  The  1 5  Tribal  operations  spent  some  $62  million  in  state 
purchases  including  supplies,  foods,  beverages,  advertising,  insurance,  utilities,  building 
equipment,  and  maintenance.  These  purchases,  in  turn,  support  close  to  500  non-Indian 
employees  hired  by  these  various  vendors  and  suppliers.  There  are,  of  course,  other  benefits 
accruing  to  the  tourism  and  hospitality  sectors,  both  Indian  and  non-Indian,  as  well  as  the 
enhancement  of  state  tax  revenues  as  a  direct  result  of  Indian  gaming.  ^ 

In  terms  of  Tribal  disbursements  and  how  gaming  revenues  have  been  applied  in  recent  years,  a 
study  undertaken  by  Deloitte  &  Touche,  LLP  '  demonstrates  that  Indian  Tribes  are  using  gaming 
revenues  for  literacy  and  education,  health  care,  business  ventures,  construction,  housing, 
infi-astructure,  fire  and  law  enforcement  services,  day  care  centers,  alcohol  and  drug  abuse 
programs,  habitual  gambling  programs,  and  senior  care.  Specifically,  the  breakdown  is  as  follows: 
education  and  social  services  (12%);  capital  construction  (non-gaming  related)  (13%);  charitable 
contributions  (2%);  land  acquisitions  (6%);  investments  (50%),  health  care  (2%);  cost  sharing  to 
government  (3%);  direct  payments  (6%);  and  other  uses  (6%) 

O  2.  "Some  in  Congress  have  talked  about  cutting  the  Federal  funds  some  tribes  get 
because  those  tribes  are  now  receiving  gaming  revenues.  I  have  several  questions  about  this 
approach,  but  the  question  I  have  for  you  as  a  Tribal  Chairman,  is  this  -  aren't  tribes  already  "off- 
setting" Federal  funding  by  spending  their  gaming  revenues  on  things  that  would  otherwise  have 
been  funded,  perhaps  much  later,  by  the  Federal  government?  I  ask  this  because  I've  been  told 
some  tribes  who,  under  IHS  construction  priority  lists,  were  twenty  years  away  from  getting  a 
new  health  clinic  constructed  with  IHS  dollars,  went  ahead  and  financed  the  immediate 
construction  of  a  health  facility  with  their  gaming  revenues." 

A  2.  As  Chairman  of  the  Lac  Courte  Oreilles  Band  of  Ojibwa  I  can  state  that  my  Tribe  is  off- 
setting Federal  funding  already.  Like  the  vast  majority  of  Tribes  in  the  US.  the  Lac  Courte 
Oreilles  have  significant  and  far-reaching  funding  needs.  Money  is  "fungible",  that  is,  its  nature  is 


'  Studies  cited  in  "Speaking  the  Truth  About  Indian  Gaming",  National  Indian  Gaming 
Association,  1995  edition,  Washington,  DC. 

^  "Speaking  the  Truth  About  Indian  Gaming",  pp  57-60. 

'  "A  Review  of  Gaming  in  the  United  States  -  Use  of  Proceeds",  pp  6-8,  1995,  Deloitte  & 
Touche,  LLP. 
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the  same  whether  derived  on  the  basis  of  a  Federal  obligation  or  from  Tribal  gaming  operations. 
Needs  and  projects  are  funded  on  an  "as-needed"  (priority)  basis,  and  I  can  assure  you  that 
because  of  the  serious  nature  of  these  needs  we  spend  our  resources  in  order  to  satisfy  them  as 
soon  as  possible    Reliance  on  Federal  funding,  both  in  terms  of  volume  and  timing,  has  proven  a 
failed  practice.  The  short  answer  to  the  question,  then,  is  "yes". 

The  more  complete  response  however  requires  a  lengthy  discussion  of  the  special  relationship 
between  the  U.S.  and  the  Tribes.  The  Federal  government's  trust  responsibility  includes 
protecting  Tribal  lands,  resources,  as  well  as  Indian  People.  This  aflfirmative  obligation  to  fulfill 
the  fiduciary  duty  extends  to  the  provision  of  housing,  health,  education,  and  other  basic  needs 
currently  unmet.  A  corollary  to  the  question  of  off-setting  Federal  funds  is  the  notion  being 
discussed  to  "means  test"  those  Indian  Tribes  that  are  relatively  better  off  as  a  result  of  gaming 
operations  ilorder  to  draw  down  whatever  Federal  outlays  are  made  to  them.  That  is,  if  a  Tribe 
has  income  from,  say,  a  gaming  operation,  the  proposed  "means  test"  would  result  in 
corresponding  reductions  in  Federal  revenues.  Such  an  approach  destroys  the  Tribal-Federal 
relationship  and  will  prove  unworkable  due  to  the  widely  fluctuating  nature  of  incomes,  existing 
and  projected  needs,  and  the  need  to  establish  a  mechanism  to  review  and  recommend  such 
reductions. 

I  would  also  like  to  point  out  that  there  are  Tribes  that  derive  revenue  from  other  activities  and 
sources,  such  as  timber,  oil  and  gas  leases,  and  agriculture  to  name  a  few,  and  yet  the  "means 
testing"  argument  has  not  been  raised  with  respect  to  those  activities    Indeed  it  is  with  respect  to 
gaming  revenues  only  that  the  argument  has  been  made  and  if  such  a  plan  is  enacted,  those  Tribes 
that  have  achieved  a  modicum  of  success  through  gaming  will  be  penalized  for  their 
industriousness  and  efforts  to  end  the  endless  cycle  of  poverty  that  has  plagued  Indian  Tribes  for 
generations.  Lastly,  Indian  gaming  is  not  a  "zero-sum  game"  with  all  benefits  accruing  to  the 
Tribes  and  Tribal  members    Indian  gaming  operations  employ  thousands  of  non-Indians,  has 
helped  in  transitioning  countless  thousands  of  Indians  and  non-Indians  from  welfare  and 
unemployment  to  independent  and  productive  lives.  Gaming  dollars  are  recycled  many  times 
through  Tribal  and  local  economies  many  times,  and  is  providing  the  necessary  seed  capital  for 
other  private  sector  ventures  generating  even  higher  rates  of  growth  and  employment 

O  3.  "I  did  say  in  1988  that  the  States  and  the  gaming  industry  have  come  to  the 
negotiation  table  saying  what  is  theirs  is  theirs  and  what  the  Tribes  have  is  negotiable    Today.  I 
hear  you  saying  Tribes  believe  there  is  no  need  to  amend  the  Act,  in  other  words,  what  is  now 
yours  is  yours  " 

"(A)  But  do  you  not  agree  that  minimum,  uniform.  Federal  standards  for  the  regulation  of 
Indian  gaming  activity  are  necessary  to  inaintain  the  integrity  of  Indian  gamins'^  If  not,  why  not?" 


292 


A  3  (A).  The  Tribes  believe  that,  consistent  with  the  purposes  of  IGRA,  *  the  Act  is  working 
well    The  Tribes  do  not,  in  general,  regard  minimum  standards  any  more  compelled  or  necessary 
for  Indian  gaming  than  they  do  for  other  variants  of  gaming.  The  Tribes  also  fear  that  however 
well-intentioned  the  proponents  of  IGRA  amendments  may  be,  there  is  the  very  real  possibility 
that  opening  up  the  process  may  permit  serious  infringements  on  Tribal  gaming  rights,  but  more 
importantly  on  the  exercise  of  Tribal  sovereignty  itself  We  have  always  maintained  that, 
consistent  with  what  is  occurring  in  Indian  country,  many  Tribes  are  already  regulating  their  own 
gaming  operations  in  a  manner  that  would  satisfy  whatever  standards  may  be  deemed  necessary  in 
the  near  future.  Whether  such  standards  are  "necessary"  from  a  practical,  on-the-ground 
standpoint,  many  Tribes  believe  the  answer  is  "no".  Whether,  on  the  other  hand,  the 
establishment  of  such  standards  is  "necessary"  from  a  political  standpoint,  the  answer  is  "probably 
yes".  The  Tribes  agree  that  the  long-term  health  and  integrity  of  Indian  gaming  is  directly  related 
to  the  reality  as  well  as  the  perception  that  Indian  Tribes  operate  "clean"  games,  and  that  the 
management,  contractors,  and  all  facets  of  those  games  are  similarly  clean.  To  the  extent  that 
minimum,  uniform.  Federal  standards  are  seen  as  necessary  to  prevent  massive,  unwarranted,  and 
ultimately  destructive  intervention  into  Tribal  gaming  and  sovereignty,  the  Tribes  support  the 
notion. 

"(B'>  Do  you  not  support  the  establishment  of  an  independent  Federal  Commission 
empowered  to  enforce  minimum,  uniform  standards?  If  not,  why  not?" 

A  3  (B).  In  general,  and  subject  to  the  concerns  we  expressed  in  the  prepared  statement,  the 
Tribes  support  the  establishment  of  an  "independent  Federal  Commission  empowered  to  enforce 
minimum,  uniform  standards".  The  funding  for  such  an  "independent"  Commission,  however, 
derives  from  those  being  regulated  namely,  Indian  Tribal  gaming  operations,  as  well  as  a  Federal 
appropriation.  As  I  indicated  in  my  statement  to  the  Committee,  the  Tribes  support  such  a 
Commission  as  well  as  its  mandate  provided  that  the  Tribes  have  the  maximum  opportunity  to 
take  part  in  all  discussions  to  conceive  and  develop  those  standards  that  will  be  forthcoming  from 
the  Commission.  It  is  only  in  this  way  that  the  continuing  legitimacy  and  credibility  of  the 
Commission,  and  the  Federal  government  generally,  can  be  acknowledged.  The  Commission 
would  enforce  the  standards,  what  is  of  more  import  is  the  development  of  these  standards    We 
do  have  serious  concerns  surrounding  the  "Advisory  Committee"  proposed  for  establishment 
under  S  487,  and  proposed  features  of  its  operation  namely:  1)  the  non-Indian  Tribal  majority  on 
the  Committee;  2)  its  proposed  exemption  from  the  Federal  Advisory  Committee  Act  (FACA), 
and  its  ability  to  conduct  non-public  meetings  to  discuss  and  develop  standards.  These  concerns 
are  critical  because  the  Committee  advises  the  Commission  on  the  selection  of  standards 


'  The  purposes  of  IGRA,  set  out  in  the  act  include  "(I)  to  provide  a  statutory  basis  for  the 
operation  of  gaming  by  Indian  tribes  as  a  means  of  promoting  tribal  economic  development,  self- 
sufficiency,  and  strong  tribal  governments,"  and  (2)  To  provide  a  statutory  basis  for  the  regulation 
of  gaming  by  an  Indian  tribe  adequate  to  shield  it  from  organized  crime  and  other  corrupting 
influences,  to  ensure  that  the  Indian  tribe  sis  the  primary  beneficiary  of  the  gaming  operation,  and 
to  assure  that  gaming  is  conducted  fairly  and  honestly  by  both  the  operator  and  players." 


293 


O  4.  "You  support  the  bills  provisions  that  clearly  place  in  the  Secretary  of  the  Interior  the 
power  to  establish  an  enforceable  gaming  compact  when  a  state  and  a  tribe  cannot  agree.  Most 
states  appear  to  strenuously  oppose  this  provision    What  would  you  think  of  a  modification  that 
would  place  this  dispute  resolution  in  the  hands  of  a  neutral  arbitrator,  or  certify  any  question  of 
interpretation  of  state  gaming  law  to  the  highest  court  of  that  state?" 

A  4.  The  proposed  provision  regarding  Secretarial  involvement  to  establish  a  gaming  compact  in 
the  face  of  a  Tribal-state  impasse  is  one  we  support  for  two  reasons;  1)  such  mechanism 
reinforces  the  unique  Federal  role  in  the  realm  of  Indian  affairs  generally  and  in  resolving  IGRA 
compacts  specifically.  The  concession  of  Tribal  sovereignty  enacted  as  part  of  IGRA  should  not 
be  exacerbated  by  a  continuing  erosion  of  Tribal  authority  and  powers;  the  re-affirmation  of  the 
Federal  role  in  S.  487  is  a  welcome  occurrence;  and  2)  most  states  understandably  would  oppose 
this  provision  because  it  brings  real  leverage  to  bear  on  recalcitrant  states  that  are  intent  on 
negotiating  in  bad  faith,  if  at  all.  The  possibility  that  state  bad  faith  can  be  circumvented  by  this 
provision  and  in  the  process  adhere  to  the  purposes  of  IGRA  and  the  intent  of  Congress  is  a  state 
of  affairs  the  states  cannot  bear  to  see  happen. 

The  question  of  whether  a  "neutral  arbitrator"  can  be  discerned  to  fairly  review  and  pass  upon 
Tribal-state  compact  difficulties  needs  elaboration.  Without  need  for  fijrther  elaboration,  we 
object  to  and  oppose  any  provision  that  would  allow  unwarranted  intervention  of  State  courts  in 
disputes  properly  in  the  Federal  system.  State  courts  of  last  resort  interpreting  state  gaming  law 
sounds  innocuous  enough,  but  these  very  same  courts  could  interpret  their  own  state  laws  with  an 
eye  toward  appellate  review    That  is,  anticipating  Federal  review  under  IGRA,  state  courts  of  last 
resort  may  be  tempted  to  err  in  favor  of  the  state  and  against  the  Tribe    Such  a  turn  of  events 
would  unnecessarily  intersperse  State  courts  in  the  already  litigation-burdened  process  and  would 
not  bring  about  any  serious  or  worthwhile  benefits  while  at  the  same  time  improperly  subjecting 
Tribal  disputes  and  controversies  arising  under  IGRA  to  state  courts 

O  5.  "The  bill  would  require  consultation  with  a  state,  rather  than  the  current  act's 
requirement  of  state  concurrence,  before  after-acquired  land  is  placed  in  trust  for  tribal  gaming.  I 
actually  believe  the  state  concurrence  requirement  is  wise,  but  I  am  concerned  that  it  may  be 
vulnerable  to  constitutional  challenge,  given  a  recent  court  case  in  Oregon    Most  states,  however, 
understandably  oppose  replacing  concurrence  with  consultation.  Would  the  tribes  support 
retaining  the  current  act's  provision  requiring  the  State's  concurrence?" 

A  5.  Many  of  the  same  concerns  that  arose  in  responding  to  Question  4  are  at  play  in  this  issue. 
For  a  tribe  to  purchase  land  and  place  that  land  into  trust  is  a  prerogative  Tribes  current  have 
under  Federal  law    If  Tribal  intent  is  to  establish  gaming  operations  on  that  "after-acquired  land", 
the  prerogative  is  no  less  exercisable    Contrary  to  the  image  states  present  of  Indian  gaming  as 
representing  unreasonable  individuals  and  Tribes  oblivious  to  state  and  local  concerns,  Tribes 
have  entered  every  negotiation,  considered  every  concern,  and  in  general  acted  in  ways  to 
minimize  disruption  and  dislocation  while  exercising  their  rights  under  the  IGRA.  State 
concurrence,  in  reality,  is  a  unilateral,  and  unconstitutional  veto  over  land  acquisition  decisions 
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and  prerogatives  that  are  more  properly  subject  to  Federal  restrictions  and  considerations  than 
state  restrictions  and  considerations.  Tribes  do  not  seek  to  run  roughshod  over  the  rights  and 
concerns  of  the  states  or  their  many  localities,  but  they  likewise  are  not  interested  in  granting  to 
the  states  an  effective  veto  power  to  frustrate  Tribal  intentions  at  every  turn 

O  6.  "Should  the  Federal  government  have  a  continuing  responsibility  for  the  review  and 
approval  of  management  contract?  If  so.  is  this  responsibility  properly  vested  withe  Commission 
or  is  it  more  properly  a  responsibility  of  the  Sec  of  Interior?" 

A  6.  Federal  review  and  approval  of  management  contracts  is  paternalistic  and  does  not  serve  to 
foster  Tribal  self-government.  These  contracts  are  private  transactions  governing  on-reservation 
activity  and  should  not,  at  least  theoretically,  involve  the  Federal  or  any  other  government.  If 
tribal  self-government  is  an  attribute  of  sovereignty  and  if  exercising  that  right  means  anything,  it 
is  the  right  to  make  mistakes,  but  to  learn  from  those  mistakes  in  future  dealings.  Given  the 
unique  responsibilities  the  Federal  government  is  mandated  to  fulfill,  however.  Federal  oversight 
to  prevent  overreaching  and  to  foster  the  Tribal  interest  may  be  necessary  under  certain 
circumstances.  As  the  primary  Federal  agency  charged  with  regulating  Indian  gaming,  the  NIGC 
is  better  situated  to  review  and  approve  these  management  contracts  because  of  its  institutional 
memory  and  expertise,  its  mandate  to  investigate  the  backgrounds  of  those  involved  with  Indian 
gaming,  as  well  as  its  review  of  other  gaming  documents. 

O  7.  "Some  have  suggest  that  under  current  law  it  is  possible  for  devices  which  constitute  . 
technologic  aids  to  Class  II  gaming  could  in  fact  violate  the  provisions  of  the  Johnson  act.  What 
are  your  views  of  this  interpretation  of  IGRA?  In  your  view  should  this  provision  be  clarified?" 

A  7.  The  IGRA  currently  permits  the  use  of  technological  aids  in  Class  II  gaming.  The  National 
Indian  Gaming  Commission  has  ruled  that  technological  aids  may  not  be  Johnson  Act  devices 
Yet,  it  has  been  argued  that  there  are  devices  that  some,  including  the  Commission,  consider 
technological  aids  but  which  in  fact  meet  the  literal  definition  of  the  act.  This  is  because  the 
Johnson  Act  is  a  general  federal  statute  which  provides  an  extremely  broad  definition  of  the  sort 
of  device  that  may  be  considered  a  "gambling  device"  to  ensure  that  the  statute  cannot  be  usurped 
by  the  development  of  new  devices  that  can  overcome  the  Act's  definition.  The  Johnson  Act, 
therefore,  sweeps  many  devices  into  its  coverage,  and  development  of  technological  aids  to  fall 
outside  of  its  scope  is  difficult,  if  not  impossible.  Moreover,  whether  a  device  fits  the  definition  of 
gambling  device  is  also  a  factual  and  subjective  question.  This  leaves  the  Tribes  at  the  mercy  of 
the  Commission  to  interpret  the  Johnson  Act  expansively  or  restrict!  vely    If  IGRA  is  clarified,  it 
would  be  necessary  to  state  the  precise  definition  of  a  technological  aid  and  should  also  recognize 
that  some  aids  may  technically  constitute  "gambling  devices"  If  the  definition  of  technological  aid 
falls  within  the  scope  of  the  Johnson  Act,  the  Act  should  be  waived  as  necessary  to  carry  out  the 
purposes  of  the  IGRA. 

O  8.  "There  has  been  some  concern  raised  that  the  provisions  of  S  487  would  allow  and 
Indian  Tribe  and  a  state  to  enter  a  gaming  compact  that  authorized  gaming  activities  that  are 
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otherwise  illegal  under  state  law  and  exempt  these  activities  under  the  Johnson  Act.  Could  vou 
briefly  comment  on  these  concerns?" 

A  8.  Recent  court  interpretations  are  divided  on  the  extent  to  which  a  Tribal-State  compact  may 
overcome  the  Johnson  Act  restriction  found  in  the  IGRA  and  further  the  extent  to  which  the 
actual  gambling  device  to  be  compacted  must  be  legal  in  the  state.   '  Under  the  Johnson  Act,  a 
state  may  waive  the  application  of  the  Act  to  the  state  by  enacting  an  exemption  under  state  law 
or  by  licensing  a  legal  gaming  establishment    By  interpreting  the  IGRA  to  require  a  state 
exemption  from  the  Tribal-State  compact,  the  courts  are  refiising  to  recognize  the  power  of  the 
state  to  grant  an  exemption  under  the  Johnson  Act    This  leads  to  the  anomalous  situation  that  a 
state  may  agree  in  a  compact  to  gambling  devices  being  used  by  Tribes  but  that  agreement  is 
subject  to  attack  for  lack  of  a  separate  law.  A  compact  should  be  recognized  as  a  express 
statement  by  the  state  that  the  Tribal  gaming  facility  is  exempt  from  the  coverage  of  the  Johnson 
Act  even  though  gambling  devices  are  otherwise  illegal  in  the  state.  The  Johnson  Act  permits 
such  actions  by  the  state.  The  IGRA  need  only  acknowledge  it. 

Mr.  Chairman,  I  have  done  my  best  to  respond  accurately  and  comprehensively  to  this 
series  of  questions.  If,  after  a  review  of  my  responses,  the  Committee  needs  an  elaborated 
response  please  contact  me  and  I  will  assist  in  any  way  I  can.  Again,  thank  you  for  the 
opportunity  to  comment  on  S.  487  and  this  most  important  issue.  Please  contact  me  or  JoAnn  K 
Chase,  Executive  Director,  at  (202)  466-7767  if  you  have  questions  or  need  additional 
information. 


'  See  Citizen  Band  of  Potawatomi  Tribe  v.  Green.  995  F  2d  179  (10th  Cir  1979),  and 
Ysleta  Del  Sur  Pueblo  v.  Texas.  852  F.Supp.  587  (WD.  Tex  1993). 
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''Wfien  Indian  incomes  are  Uve[  zifith  yours, 

when  our  schoois  art  as  good  as  yours, 

our  houses  as  vjarm,  our  kids  as  safe  and 

our  woods  and  streams  as  dean  as  yours, 

when  our  SaSies  first  open  their  eyes 

to  as  Bright  a  future  as  yours, 

then  we  'd  taik^about  CeveC ptaying  fietds. 

Whether  out  of  greed  or  out  of  racism  or  out  of  ignorance, 

there  are  always  some  who  will  go  after 

Indian  self-determination  and  economic  development 

in  ways  as  old  as  Columbus, 

as  Sold  as  Custer  and 

as  deinous  as  any  federal  land  grabber. 


Marge  Anderson 
Chief  Executive  Officer 
Mille  Lacs  Band  of  Ojibwe 
St.  Paul  Pioneer  Press 
October  30, 1993 


298 


Mr.  Chaiiman,  my  name  is  Rick  Hill.   I  am  Chainnan  of  the  National  Indian 
Ganiing  Association,  an  organization  of  140  tribes,  representing  the  interests  and 
sovereign  rights  of  Indian  tribes  in  the  field  of  gaming  and  43  associate  members. 
On  behalf  of  our  member  tribes,  I  want  to  express  our  appreciation  to  you  and  Vice- 
Chairman  Inouye  for  this  opportunity  to  present  our  position  on  S.  487. 

Cpnpral  rnminpnU 

Mr.  Chairman,  in  1993,  at  the  request  of  Senator  Inouye  and  yourself,  NIGA 
initiated  a  comprehensive  effort  to  explain  the  tribes'  goals  in  gaming  activities  and 
to  educate  the  public,  the  media  and  the  Congress  about  Indian  gaming.   Acting  in 
concert  with  the  National  Congress  of  American  Indians,  as  the  NIGA/NCAI  Task 
Force  on  Indian  Ganiing,  we  also  made  a  good  faith  effort  to  work  with 
representatives  of  the  Governors  and  State  Attorneys  General  to  develop  a 
consensus  bill  to  amend  IGRA.  While  some  significant  progress  was  made  toward  a 
consensus,  the  negotiations  failed  because  of  the  unwillingness  of  the  States  to 
accept  the  sovereign  right  of  Indian  tribes  to  engage  in  gaming  activities. 

Despite  the  failure  of  these  negotiations,  the  NIGA  tribes  have  continued  to 
make  known  their  willingness  to  consider  reasonable  proposals  for  amendments  to 
IGRA  which  are  consistent  with  the  Cabazon  decision  and  not  destructive  of  the 
basic  tribal  right  of  self-government 

On  March  2nd,  you  and  Senator  Inouye  introduced  S.  487.  The  MIGA/NCAI 
Task  Force  has  held  several  meetings  to  discuss  tiie  provisions  of  S.  487.  On  June 
5th,  in  Spokane,  Washington,  the  Task  Force  adopted  its  formal  position  on  S.  487 
and  gave  direction  for  the  testimony  of  NIGA  and  NCAI  before  the  Committees.  1 


299 


Testimony  of  Rick  Hill 
Page -2- 


would  like  to  offer  for  the  rec»rd  a  copy  of  the  resolution  to  that  effect.   (Appendix  1, 
Resolution  SW  95-01) 

Later  in  my  testimony,  I  will  comment  in  more  detail  on  NIGA's  position  on 
the  bill  itself.   For  now,  I  would  like  to  summarize  the  position  taken  by  the  Task 
Force  at  Spokane.  The  basic  position  of  the  NIGA  tribes  has  long  been  that  IGRA  is 
generally  working  as  intended,  and  that  no  amendments  are  necessary.  Indeed, 
Compacts  are  signed  in  24  states  and  soon  to  be  25  states,  demonstrating  that  IGRA 
works  when  governors  negotiate  under  the  Act.  Our  concern  has  been  that  action 
on  amendatory  legislation  could  become,  despite  the  good  intentions  of  the 
sponsors,  a  vehicle  for  the  further  erosion  of  tribal  rights.   The  only  reason  the  tribes 
felt  the  need  for  IGRA  amendn\ents  has  been  the  need  to  remedy  the  problem 
created  by  states  which  have  refused  to  negotiate  Compacts  and  then  have  hidden 
behind  the  10th  and  11th  amendment  defenses. 

We  know,  Mr.  Chairman,  that  you  are  genuinely  concerned  about  the 
possibility  of  some  major  scandals  in  Indian  gaming  because  of  inadequate 
regulation  and  internal  controls  in  some  Indian  operations.    And  we  understand 
your  position  that  IGRA  needs  to  be  amended  to  establish  minimum  federal 
standards  for  the  conduct  of  Indian  gaming  to  avoid  such  scandals.  The  Indian 
Nations  are  the  first  to  preserve  the  integrity  of  the  game.  While  we  think  that 
most  gaming  tribes  already  have  regulatory  systems  which  would  meet  or  exceed 
any  reasonable  standards,  we  can  support  the  S.  487  provisions  on  minimum 
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Standards  as  long  as  the  tribes  will  play  a  major  role  in  the  development  of  the 
standards.  Also,  the  bill  must  ensure  that  the  primary  responsibility  for  meeting 
those  standards  rests  with  the  tribes. 

Finally,  Mr.  Chairman,  as  set  forth  in  more  detail  later  in  my  statement, 
NIGA  has  some  concerns  and  questions  about  certain  provisions  of  S.  487.  We  hope 
that  the  tribes  can  work  with  the  Senate  Committee  to  resolve  those  concerns. 

Benefits  of  Gaming  and  Public  Support 

Mr.  Chairman,  from  the  very  beginning  of  the  growth  of  gaming  as  a  means 
of  raising  tribal  revenues,  the  opponents  of  Indian  gaming  who  perceived  their  own 
economic  interests  to  be  threatened  have  predicted  a  whole  litany  of  evils  which 
would  result  from  tribal  gaming.  They  have  been  quick  to  predict  that  organized 
crime  would  take  over  Indian  gaming  and  use  Indian  casinos  for  money  laundering 
and  skimming.    Further,  unorganized  crime  in  the  form  of  prostitution,  robberies, 
and  muggings  would  overwhelm  the  reservations  and  the  surrounding  non-Indian 
commvmities;  management  companies  would  rip  off  the  tribes,  and  corrupt  tribal 
officials  would  embezzle  aU  of  the  profits. 

It  has  been  ten  years  since  Indian  gaming  began  to  grow  and  seven  years  since 
the  enactment  of  IGRA.  Oneida,  Wisconsin  has  had  gaming  in  some  form  for  20 
years.  To  the  chagrin  of  our  opponents,  the  dire  predictions  did  not  come  true  for 
any  gaming  enterprise  and  the  scare  tactics  did  not  work.  Organized  crime  has  not 
taken  over  Indian  gaming.   In  the  very  small  number  of  cases  where  any  semblance 


301 


Testimony  of  Rick  Hill 
Page  -  4  - 


of  organized  crime  has  touched  Indiam  gaming,  it  has  been  detected  and  eliminated, 
almost  always  by  the  tribal  government  itself. 

There  may  have  been  some  small  increase  in  local  crime  and  community 
disruption  because  of  the  presence  of  Indian  casinos.  It  would  be  surprising  if  that 
did  not  occur.   Economic  success  brings  economic  opportunism.   What  gaming 
tribes  are  experiencing,  however,  is  a  net  decrease  in  crime.   This  decrease  comes  in 
the  area  of  crimes  of  poverty:  spousal  and  child  abuse,  domestic  violence,  small 
thefts,  assaults  and  batteries,  and  other  violations  which  spring  from  poverty, 
unemployment  and  alcoholism. 

According  to  a  recent  study  (June  16,  1995)  compiled  by  Dr.  Wayne  Stein, 

Montana  State  University,  64%  of  responding  tribes  stated: 

that  fteir  Tribes'  investments  in  gaming  ventures  had  resulted  in  positive 
educational  impacts  on  their  tribal  members.  These  positive  impacts  were 
manifested  in  several  tangible  ways  such  as 

1.  more  tribal  members  being  able  to  go  on  to  higher  education  because  of 
scholarships  generated  by  gaming  revenue, 

2.  better  facilities  for  students, 

3.  supplemental  funding  of  existing  educational  programs,  and 

4.  better  grades  produced  by  student  tribal  members. 

Two  of  the  intangible  positive  outcomes  were  increeised  pride  and  hope 
among  tribal  members.  The  major  boost  to  pride  and  self-esteem  in  students 
and  their  parents  because  of  an  obviously  successful  tribal  venture  (gaming) 
projects  itself  in  the  improved  academic  progress  and  success  of  students. 
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What  has  also  occurred,  Mr.  Chairman,  is  the  width  and  depth  of  non-Indian 
public  support  of  tribal  gaining  activities.  Surveys  and  public  opiiuon  polls  have 
been  conducted  in  several  states  on  the  question  of  Indian  gaining.  Attached  to  my 
statement  (Exhibit  4)  is  a  paper  summarizing  these  fwlls  which  include  a  national 
poll  and  polls  in  the  states  of  Washington,  California,  Arizona,  Kansas,  New 
Mexico,  and  Nebraska.  Without  exception,  these  polls  show  that  the  general  public, 
while  opposing  the  expansion  of  gaming  in  their  states,  strongly  supports  Indian 
gaming.  The  range  of  the  support  was  from  58%  in  Kansas  to  76%  in  Nebraska. 
While  some  politicians  may  not  support  Indian  gaming,  the  public  does  because 
they  realize  the  importance  of  tribal  gaming  revenues  in  lifting  the  tribes  and  their 
members  from  deprivation  and  poverty. 

Just  as  every  public  opinion  poll  has  evidenced  support  for  Indian  gaming, 
every  study  of  the  impact  of  gaming  on  Indian  tribes  has  shown  an  overwhelming 
net  plus  in  benefits.   Attached  to  my  statement,  Mr.  Chairman,  is  a  representative 
list  of  such  studies.   (Appendix  2)  The  list  includes  studies  done  in  Michigan, 
Wisconsin,  Minnesota,  Connecticut,  New  Mexico,  and  Washington.    The  studies 
were  objective  and  conducted  by  highly  regarded  organizations  or  institutions, 
including  Deloite  Touche,  Peat  Marwick,  and  Coopers  and  Lybrand.  The  Deloite  & 
Touche  study  was  commissioned  by  NIGA  to  look  at  the  national  impact  of  Indian 
gaining.  (Appendix  3.  a  and  b) 
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In  every  case,  these  studies  have  shown  that  gaining  has  caused  a  drastic 
reduction  in  sky-high  unemployment  on  Indian  reservations  and,  in  a  few  cases, 
unemployment  is  completely  wiped  out.   An  additional  benefit  is  that  formerly 
unemployed  Indians  have  now  become  tax-paying  citizens.   Indian  gaming  has 
created  even  more  jobs  for  non-Indians.   Indian  gaining  has  created  in  excess  of 
140,000  direct  jobs  in  24  states  and  150,000  indirect  jobs.  The  Deloite  &  Touche  study 
shows  that  of  the  19^99  direct  jobs  created  by  Indian  gaming,  based  on  responses 
from  23  tribes,  85%  are  filled  by  non-Indians.  Incidentally,  Mr.  Chairman,  if  you  use 
the  general  rule  of  thumb  that  it  costs  the  Federal  government  $10,000  to  create  a 
job,  Indian  gaming  has  created  in  direct  jobs  nearly  $1,400,000,000,  that  is  again  $1 
billion,  $400  million,  worth  of  jobs  vidthout  any  federal  funding. 

The  studies  show  that  Indian  gaming  has  caused  a  significant  drop  in  the 
welfare  rolls  in  the  counties  in  which  Indian  gaming  facilities  are  located.  The  1993 
Peat  Marwick  study  in  Minnesota  showed  a  statev^ride  increase  of  17  jjercent  in  the 
1992  AFDC  recipient  count  over  the  1987  count;  however,  the  count  decreased  by  14 
percent  in  the  eight  counties  in  which  Indian  gaming  is  conducted.  When  Indians 
are  employed  and  move  off  the  welfare  rolls,  there  are  real  savings  to  federal,  state, 
and  local  governments. 

Mr.  Chairman,  on  the  easels  are  several  tables  and  charts  taken  from  the 
Deloite  &  Touche  study  that  graphically  document  the  tremendous  benefit  Indian 
gaming  has  been  to  Indian  tribes  and  to  the  surrounding  non-Indian  communities. 
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But  as  important  as  these  surveys,  polls,  and  studies  are  in  making  the  case 
for  Indian  gaming,  its  impact  can  only  be  fully  appreciated  when  viewed  at  the  local 
level.   Indian  gaming  is  not  commercial  gaming  like  the  Trump  palaces  of  New 
Jersey.  Tribes  use  Indian  gaming  revenues  to  support  tribal  govenunents  and  a 
whole  host  of  tribal  government  programs,  not  unlike  use  by  state  governments 
lottery  income  to  fund  needed  state  programs.   In  fact,  IGRA  requires  that  net 
revenues  from  Indian  gaming  enterprises  be  used  for  a  limited  number  of  tribal 
government  or  pubhc  purposes.   Mr.  Chairman,  one  of  our  exhibits  sets  out  the  five 
{permissible  categories  of  spending  under  IGRA.   (Exhibit  3) 

Mr.  Chairman,  to  make  the  point  of  how  important  gaming  revenue  is  to 
Indian  tribes,  it  would  be  helpful  to  look  at  actual  examples  of  how  proceeds  are 
actually  used.  Attached  to  my  statement  is  a  pie  chart  showing  the  various  uses  of 
gaming  proceeds  for  tribal  purposes.  (Exhibit  1-b)  They  include  education  and  social 
services,  capital  construction,  charitable  contributions,  and  land  acquisition.   On  the 
easels  behind  me  are  exhibits  of  actual  use  of  gaming  revenues.   (Exhibit  2,  a  and  b) 
The  Sycuan  Tribe  of  California  has  used  its  gaming  proceeds  to  build,  eimong  other 
things,  a  health  center,  a  library,  a  medical  clinic  and  funded  a  fire  department.  The 
Pueblo  of  Sandia  (Exhibit  5)  has  built  a  wellness  center,  and  the  Miccosukee  Tribe 
(Exhibit  6)  supports  its  police  department  with  gaming  revenues.  My  own  tribe,  the 
Oneida  Tribe  of  Wisconsin,  uses  its  gaming  funds  for  ((a)  the  Oneida  Tribal 
Elementary  School  (the  Turtle  School),  (b)  the  Bay  Bank  (Oneida),  recently  approved 
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by  the  Federal  Reserve  Bank  and  scheduled  to  open  on  August  15,  1995,  (c)  Senior 
Citizen  Center,  (d)  an  industrial  park,  with  a  Wal-Mart,  Sam's  Wholesale  Club  and 
other  smaller  retail  shops  (Exhibits  7,  a,  b,  c  and  d).  I  would  also  like  to  offer  for  the 
record,  Mr.  Chairman,  an  exhibit  from  the  Ft.  McDowell  Mohave-Apache  Indian 
Community  in  your  own  state  which  shows  gaming  revenues  used  for  new  homes 
for  tribal  members,  a  health  care  and  day  care  center,  a  day  school  complex,  new 
]X>lice  facilities,  farm  projects,  legal  services,  and  many  other  benefits.   (Appendix  4 
and  Exhibit  9) 

Indian  gaming  is  fulfilling  the  promise  envisioned  by  Congress  when  it 
enacted  IGRA  in  1988.   We  strongly  urge  you  and  the  members  of  these  Committees 
to  help  us  protect  and  preserve  our  New  Buffalo,  and  not  let  it  be  destroyed  the  way 
the  old  buffalo  was. 

Now,  Mr.  Chairman,  I  would  like  to  discuss  in  more  detail  the  provisions  of 
S.  487,  and  some  of  our  more  sjjedfic  concerns. 

Throughout  the  extended  negotiation  process,  engendered  and  supported  by 
you  and  Vice  Chairman  Inouye  to  determine  if  various  parties  of  interest  could 
agree  to  consensus  amendments  to  IGRA,  Indian  tribes  have  maintained  a 
consistent  position.   That  position  was  recently  reiterated  by  the  joint  NCAI/NIGA 
Task  Force  in  Resolution  referred  to  earlier.    Briefly  the  Resolution  provides  that: 

—  Tribes  have  resisted  amendments  to  IGRA  because  of  the  threat  of  further 
erosions  of  tribal  sovereignty; 
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-the  only  amendment  that  might  be  necessary  is  one  to  remedy  the  unjust 
use  by  states  of  the  10th  and  11th  Amendments  to  frustrate  Compact  negotiations; 

—with  adequate  provision  for  tribal  participation.  Tribes  are  not  opposed  to 
minimum  federal  standards; 

—while  Tribes  generally  support  the  direction  of  the  S.  487,  they  have 
concerns  about  certain  issues;  and 

-  Tribes  reserve  the  right  to  oppose  S.  487  if  amended  in  a  way  that  further 
erodes  tribal  sovereignty  and  rights  recognized  by  Cabazon. 

Specific  NIGA  comments  concerning  S.  487  can  be  clustered  in  several  broad 
areas:  definition  issues  pertaining  to  the  use  of  technology;  reconstituting  the 
Commission;  the  interplay  of  tribal  and  Commission  licensing  and  regulatory 
authority;  Administrative  due  process  concerns;  costs;  and  technical  concerns  with 
respect  to  the  alternative  compact  process. 

On  the  issue  of  the  use  of  technological  aids  for  class  II  gaming  provided  for 
in  the  IGRA,  there  has  been  considerable  concern  about  the  interplay  between  these 
aids  (e.g.,  computers,  video,  and  telephones)  that  are  subject  to  the  approval  of  the 
Commission  and  the  definitions  of  gaming  devices  found  in  the  1950  Johnson  Act. 
The  Johnson  Act  prohibits  the  transportation  to  Indian  country  of  gambling  devices 
which  are  defined  as  any  "machine  or  mechanical  device.. .designed  and 
manufactured  primarily  for  us  in  connection  with  gambling"  and  "any  subassembly 
or  essential  part  intended  to  be  use  in  connection  with  any  such  machine  or 
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mechanical  device,  but  which  is  not  attached  to  any  such  machine  or  mechanical 
device  as  a  constituent  part." 

S.  487  adopts  the  Qsmmission's  regulatory  definitions  of  technologic  aids  for 
class  n  and  darifles  that  the  Commission's  approval  of  a  technological  aid  to  a  class 
n  game  acts  as  a  waiver  of  the  Johr\son  Act  should  the  question  arise  as  to  whether 
the  aid  might  also  be  considered  a  Johnson  Act  device.   Like  IGRA,  S.  487  waives 
application  of  the  Johnson  Act  for  class  in  gaming  when  there  is  a  compact  in  place. 
Unfortxmately,  IGRA  does  not  provide  such  a  waiver  for  class  n  technologic  aids 
probably  Ijecause  it  was  not  dear  how  broadly  the  Johnson  Act  might  be  read. 
Though  written  in  the  1950s,  long  before  the  revolution  in  electronics,  the  Johnson 
Act  might  now  be  read  to  prohibit  a  video  screen  and  computer  scanned  used  in 
connection  with  a  dass  II  gaming.  NIGA  wants  to  emphasize  that  we  are  not  talking 
here  about  electromechanical  facsimiles  of  dass  D  games.  Those  are  dearly  class  III 
devices  under  IGRA  and  would  remain  so  under  S.  487. 

S.  487  contemplates  that  Ucensing  and  regulatory  authority  for  Indian  gaming 
is  within  the  province  of  Tribes  for  Class  n  gaming  and  Tribes  and  States  for  Class  HI 
gaming  in  accordance  with  the  terms  of  Compacts.   A  system  of  minimum  federal 
standards  is  to  be  put  in  place  by  the  Commission,  and  if  either  state  or  tribal 
regulatory  systems  faU  to  meet  miiumum  federal  standards,  the  Conunission  will 
assume  licensing  and  regulatory  authority,  as  appropriate,  until  the  tribal  and/or 
state  systems  again  meet  such  minimum  standards.   The  Commission  also  may 
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have  regulatory  and  licensing  authority  where  a  Compact  is  negotiated  between  the 
Secretary  and  the  Tribes.   This  system  contemplates  the  Commission  as  a  presence 
that  monitors  all  tribal  ganung  for  compliance  with  minimum  standards,  as  well  as 
other  statutory  requirements.   Minimum  standards  clearly  will  include  the  entire 
panoply  of  licensing  activities  normally  associated  with  gaming  activities.   This 
system  seems  to  make  good  policy  and  practical  sense.  As  noted  above.  Tribes  will 
agree  to  a  system  of  minimum  federal  standards,  provided  that  they  reflect 
significant  tribal  input.  For  the  past  several  months  a  working  group  of  tribal 
technical  experts  in  ganung  operations,  aided  by  industry  exjjerts,  has  been 
developing  model  operating  standards  for  tribal  casinos.   Regulations  are  the  day-to- 
day op>erationa]  procedures  used  to  implement  minimum  federal  standards.   Our 
expectation  is  that  this  process  will  also  hone  tribal  expertise  to  participate  in  the 
Rulemaking  Committee  designated  in  section  9  of  S.  487. 

Section  10  of  S.  487,  however,  seems  to  contemplate  a  separate  and  apparently 
duplicative  role  for  the  Conunission  in  the  area  of  licensing.    The  Comnussion  is 
granted  separate  and  independent  authority  to  require  licenses.   This  power  is  in 
addition  to  the  power  to  take  over  tribal  and/or  state  licensing  if  minimum 
standards  are  not  met,  and  in  addition  to  licensing  authority  needed  to  participate  in 
Tribal /Secretarial  Compacts.   It  is  unclear  what  purf)ose  this  free-standing  authority 
serves.   It  does  seem,  however,  that  significant  duplication  is  created.   In  addition  to 
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the  invasiveness  of  this  authority  on  tribal  sovereignty,  duplication  would  be  costly, 
time  consuming  and  could  contain  conflicting  requirements. 

The  section  could  be  revised  to  make  clear  that  Commission  licensing  wrill 
defer  to  tribal  and/or  state  licensing  that  meets  or  exceeds  minimum  federal 
standards.  It  could  also  be  accomplished  simply  by  expanding  the  concepts  inherent 
in  the  certificate  of  self-regulation  provisions  to  utilize  minimum  federal  licensing 
standards  as  the  basis  of  self-regulation  status. 

In  addition  to  expanding  Commission  powers  to  cover  Class  in  gaming,  S. 
487  also  changes  the  name,  make-up,  location,  and  perhaps  the  focus  of  the 
Commission.   To  the  extent  that  the  name  change  for  the  Commission  indicates  a 
shift  from  a  regulatory  agency  to  a  police  or  law  enforcement  agency,  we  do  not 
think  either  the  nanie  change  and  any  dramatic  shift  that  might  be  implied  is 
warranted.   As  testimony  before  these  Committees  has  indicated  time  and  time 
again,  in  the  nineteen  years  since  Butterworth  recognized  the  legcdity  of  the  high 
stakes  bingo  operation  of  the  Seminole  Tribe  of  Florida,  Organized  Crime  is  not  a 
systemic  problem  for  Indian  gaming.  There  is  no  justification  for  the  apparent  shift 
to  law  enforcement  or  the  granting  of  authority  to  the  Commission  to  perform  work 
normally  performed  by  the  Department  of  Justice.   While  we  do  not  oppose  an 
enhanced  oversight  role  for  the  Commission  or  the  pnjwer  to  directly  regulate  both 
Class  n  and  in  gaming  when  regulatory  failure  is  demorwtrated,  NIGA  does  not  see 
the  need  for  this  shift  in  focus  and  power.  The  Commission  already  has  the  pxjwer 
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to  dose  down  gaining  facilities  and  to  assess  stiff  fines.  There  is  no  record  before  the 
Congress  that  the  existing  powers  of  the  Commission  are  insufficient. 

After  an  extensive  process  to  nominate  and  confirm  the  current  Chairman,  as 
well  as  the  process  now  underway  to  appoint  two  new  Commissioners,  we  believe 
the  best  transition  would  be  to  retain  these  individuals  until  their  terms  expire.   The 
redistribution  of  pxjwers  between  the  Chairman  and  the  other  members  of  the 
Commission  seems  to  be  an  appropriate  basis  for  having  all  members  appointed  by 
the  President.   NIGA  is,  however,  concerned  that  the  "additional  requirements"  for 
Commissioners  may  unduly  Umit  the  universe  of  potential  appointees. 
Additionally,  although  law  enforcement  and  accounting  exp>erience  is  clearly  useful, 
a  solid  background  in  Indian  law  and  policy,  particularly  Indian  gaining,  would  be 
equally  appropriate. 

Considering  the  key  role  that  minimum  federal  standards  will  play  in  the 
regulatory  focus  of  the  Commission  and  the  continued  viability  of  Indian  gaming 
under  S.  487,  we  think  that  Section  (d)  should  be  revised  to  more  formally  structure 
the  administrative  due  process  standards  that  should  accompany  any  determination 
by  the  Commission  that  a  tribe,  or  a  state  (or  both)  fails  to  meet  or  exceed  minimum 
federal  standards.   Barring  emergencies,  a  minimum  notice  should  be  provided, 
along  with  an  opportunity  to  cure.   Further,  the  Commission  should  provide  or 
obtain  technical  assistance  as  appropriate,  and  provide  opportunity  for  a  hearing, 
vkdth  the  right  to  appeal  to  federal  court.  With  respect  to  the  rule-making  process 
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provisions,  some  definition  needs  to  be  given  to  the  words  "substantially  fails." 
Further,  the  bill  needs  to  state  whether  all  minimum  standards  will  have  the  same 
weight  as  far  as  triggering  the  Commission's  take-over  authority. 

When  a  tribal  (including  state)  regulatory  system(s)  meets  or  exceeds 
minimum  federal  standards,  the  Commission  powers  should  be  deferred  and 
assessments  reduced  accordingly.  This  would  go  a  long  way  to  alleviate  concerns 
about  the  prohibitory  cost  of  multiple  layers  of  regulations.  Tribes  already  spend 
considerable  resources  on  regulatory  systems.  In  addition,  tribes  that  compact  with 
states  often  pay  for  all  state  regulatory  costs  and  expenses  (as  allowed  by  IGRA).  S. 
487  contemplates  assessments  in  the  area  of  $25  million.   This  is  a  significant 
amount  of  money  and  will  reduce  the  revenues  available  to  tribes  for  economic 
development.   As  noted  earlier,  tribes  put  their  profits  to  good  uses,  as  required  by 
IGRA.   There  is  an  enormous  backlog  of  unmet  need  that  these  revenues  should  be 
used  to  address.  To  date,  only  a  very  few  tribes  have  achieved  economic  self- 
suffidency.   A  final  note  with  respect  to  costs  is  that  the  Commission's  responsibility 
derives  from  the  United  States'  obligations  to  Indian  tribes;  the  bill  should  require 
continued  federal  appropriations  for  this  purpose. 

S.  487  provides  a  very  positive  system  that  will  allow  states  to  maintain  what 
they  view  as  their  rights  imder  the  Tenth  and  Eleventh  Amendments  and  yet  will 
assure  that  Compacts  are  entered  into  by  a  date  certain.  Because  this  is  the  one  area 
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that  tribes  have  always  agreed  might  be  appropriately  addressed  by  legislation,  tribes 
support  these  provisions. 

As  these  Committees  are  aware,  the  scop>e  of  gaming  issue  has  been  most 
contentious  between  tribes  and  states.  Scope  of  gaming  in  S.  487  is  unchanged  from 
that  in  IGRA.    Although  the  tribes  remain  ready  to  continue  discussions  with  the 
states,  the  states  have  been  unwilling  to  go  forward.   When  the  Inouye/McCain 
process  began,  the  states  asserted  that  the  federal  courts  were  too  pro-tribal. 
Although  NIGA  disagreed  v^rith  their  analysis  and  spent  endless  resources  and  time 
addressing  the  so-caUed  "any  means  all  'misconception',"  time  has  produced  some 
case  law  with  which  the  states  appear  more  comfortable.   We  urge  these  Committees 
to  reject  the  various  proposals  by  the  states  to  redefine  their  public  p>olides  in  a 
manner  detrimental  to  tribal  governmental  gaming. 

Govenunental  gaming  is  a  key  concept.   Our  view  is  that  Congress  in  IGRA 
intended  Indian  tribes  as  governments  to  have  a  substantial  say  in  determining  the 
scope  of  gaming  to  be  conducted  on  Indian  lands.  This  power  is  analogous  to  the 
power  of  the  states  to  determine  the  scope  of  gaming  to  raise  revenues  on  non-tribal 
lands.  It  was  never  the  intention  of  Congress  to  provide  a  "level  playing  field" 
between  tribal  gaming  and  commercial  gaming.  Tribal  gaming  is  for  public 
purposes;  the  dear  intent  of  IGRA  is  for  tribes  to  develop  this  econonuc  resource  "as 
a  meai\s  of  promoting  tribal  economic  development,  self-suffidency  and  strong 
tribal  governments." 
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The  concept  of  governmental  gaming  is  tied  to  the  inherent  sovereign 
powers  of  tribes  as  governments.   This  provides  the  special  market  advantage  some 
tribes  may  have  to  remedy  centuries  of  neglect  and  is  a  primary  reason  why  tribes 
view  S.  487  so  fundamentally  differently  than  H.R.  1512.    H.R.  1512  does  not  focus 
on  improving  regulatory  systems,  or  curing  defects  in  the  compact  process.   Rather, 
H.R.  1512  seeks  to  equate  Indian  gaming  vdth  commercial  gaming  and,  as  such, 
subject  Indian  gaming  not  to  minimum  federal  standards,  but  the  full  regulatory 
power  of  the  state  over  gaming.  Cabazon  held  that  when  a  state's  public  policy 
permits  gaming,  the  state's  regulatory  system  does  not  apply  to  tribal  gaming.  Those 
state  regulations,  e.g.  size  of  pots,  hours  of  play,  numbers  of  tables,  etc.,  do  not  apply; 
tribal  regulatory  authority  does  apply. 

It  is  important  to  distinguish  this  regulatory  authority  from  the  integrity  of 
the  gaming  enterprise  that  is  the  focus  of  S.  487  and  the  minimum  federal  standards. 
H.R.  1512  makes  no  such  distinction.  Whatever  its  intent,  its  real  effect  would  be  to 
ovennle  Cabazon  and  either  severely  reduce  or  end  Indian  gaming.   Although 
some  observers  may  not  be  expected  to  be  aware  of  these  critical  distinctions,  we 
have  no  doubt  that  the  Organized  Conunerdal  Gaming  interests  fully  understand 
the  provisions  that  they  have  proposed  and  which  have  now  found  their  way  into 
H.R  1512.   These  are  the  Donald  Trump^-type  interests;  private  greed  is  once  again 
seeking  to  take  away  anything  of  value  that  Indian  tribes  possess.  The  last  Congress 
labeled  these  efforts  as  the  'T)onald  Trump  Protection  Act;"  this  Congress'  version  is 
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H.R  1512,  ironically  labeled  the  "Fair  Indian  Gaming  Act."   In  reality  this  bill 
provides  no  'fairness"  to  Indians  but  instead  would  give  total  advantage  to  the 
commercial  interests. 

A  final  point  NIGA  will  address  concerns  the  Conference  of  Western 
Attorneys  General.  In  the  last  Congress,  tribal  attorneys  respxjnded  to  the  erroneous 
positions  taken  by  CWAG  prior  to  the  Inouye/McCain  negotiations  process. 
Throughout  the  negotiations,  we  struggled  to  clarify,  and  to  teach  Indian  law  and 
history  to  these  state  practitioners,  and  to  otherwise  remove  political  rhetoric  posing 
as  legal  analysis  from  the  debate  and  the  negotiations.   Whatever  success  the  tribes 
achieved  was  short-lived.  CWAG's  letter  of  April  28,  1995,  addressed  to  you  Mr. 
Chairman,  simply  distorts  legal  reality.  Under  separate  cover,  NIGA  will  provide  a 
detailed  analysis  of  its  views. 

For  now,  a  few  comments  are  appropriate.  As  you  are  aware,  it  was  the  states 
that  recommended  Compacts  for  Class  HI  gaming.  Some  states  then  refused  to 
negotiate  vn\h  tribes  and  took  advantage  of  what  they  believe  to  be  a  constitutional 
flaw  in  IGRA  relating  to  the  Compact  process.    Congress  did  not  intend  that  the 
Compact  process  be  used  by  states  to  stonewall  tribes  so  that  they  carmot  conduct 
Class  m  gaming.  Until  the  Compact  process  is  either  cured  by  the  Congress  or  the 
Supreme  Court,  the  notion  of  illegal  class  ID  gaming  is  disingenuous.   CWAG's 
entire  scope  of  gaming  discussion  is  so  flawed  as  to  render  it  useless.  For  example. 
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they  dte  cases  still  under  appeal  as  "settled  law"  while  they  ignore  cases  that  are 
dearly  settled  law. 

As  noted  earlier,  contrary  to  CWAG's  assertions  and  its  convoluted  view  of 
the  history  of  the  negotiations  process,  tribes  still  are  available  to  darify  scope  of 
gaming  and  other  issues  consistent  with  the  principles  of  Cabazon. 

We  appredate  the  opportunity  to  testify  today  and,  once  again,  emphasize  the 
impwrtance  of  gaming  to  Indian  tribes.   We  hope  for  the  opportunity  to  work  with 
these  Committees  to  assure  that  our  games  are  the  best  regulated  in  the  country. 


93-810  -  95  -  11 
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Resolution  #SW95-01 


Whereas,         the  NIGA/NCAJ  Task  Force  on  Gaming  was  created  by  the  two  parent 

organizations  to  coordinate  the  position  of  Indian  Tribes  on  gaming  matters, 
including  legislation,  and 

Whereas,         the  Task  Force  has  consistently  taken  the  position  that  legislation  amending  the 
Indian  Gaming  Regulatory  Act  is  not  necessary  except  to  remedy  the  use  by 
States  of  the  10th  and  1 1th  amendments  to  frustrate  negotiation  of  Tribal-State 
Class  III  compacts,  and 

Whereas,         the  Indian  Tribal  governments  engaged  in  gaming  are  effectively  regulating  their 
own  gaming  operations,  through  their  own  inherent  sovereign  power  of  self- 
government  through  Tnbal-State  compacts,  and 

Whereas,         the  Task  Force  understands  the  concerns  of  Senator  McCain  and  Senator  Inouye 
with  respect  to  the  application  of  minimum  federal  standards  for  tnbal  gaming 
operations,  and 

Whereas,  while  the  Tribes  feel  their  regulatory  efforts  already  meet  or  exceed  reasonable 
minimum  standards,  Tribes  can  support  reasonable  language  establishing  such 
standards,  and 

Whereas,         Senator  McCain  and  Senator  Inouye  have  introduced  S  487  which,  among  other 
things,  directs  the  National  Indian  Gaming  Commission  to  develop  and 
promulgate  such  minimum  federal  standards,  and 

Whereas,         Senator  McCain,  Chairman  of  the  Senate  Committee  on  Indian  Affairs,  has 

scheduled  ajoint  heanng  with  the  House  Subcommittee  on  Native  Amencan  and 
Insular  Affairs  on  S  487,  and 

Whereas,         the  Committees  have  requested  that  Rick  Hill,  Chairman  of  NIGA,  and 

gaiashkibos.  President  of  NCAI,  present  testimony  at  the  June  22,  1995,  hearing, 
and 
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Whereas,         the  Task  Force  should  provide  general  direction  to  Chairman  Hill  and  President 
gaiashkibos  in  the  development  of  their  witness  statements. 

Now,  therefore,  be  it  resolved,  by  the  NIGA/NCAI  Task  Force  at  its  meeting  in  Spokane, 
Washington  on  June  5,  1995,  that  such  testimony  should  be  based  upon  the  following  principals; 

1.  NIGA  and  NCAI  have  long  resisted  any  amendments  to  IGRA  because  of  the 
threat  of  further  erosions  of  Tribal  sovereignty  in  the  area  of  Tribal  gaming, 

2.  The  only  amendment  which  might  be  necessary  is  one  to  remedy  the  unjust  use 
by  States  of  the  10th  and  1 1th  Amendments  to  frustrate  good  faith  negotiation  of 
Tribal-State  compacts 

3.  As  long  as  there  is  adequate  provision  for  Tribal  participation  in  their 
development,  the  Task  Force  is  not  opposed  to  minimum  federal  standards. 

4.  While  the  Tribes  generally  support  the  direction  of  the  bill,  they  have  concerns 
about  certain  issues  that  need  to  be  addressed  before  Tribes  can  fully  support 
S.487. 

5.  Finally,  the  Tribes  reserve  the  option  to  oppose  S.487  if  amended  in  a  way  that 
further  erodes  Tribal  sovereignty  and  rights  recognized  by  the  1987Cabazon 
decision  of  the  U.S.  Supreme  Court. 

Be  it  further  resolved  that  the  officers  are  authorized  to  develop  witness  statements  consistent 
with  the  provision  of  this  resolution 

SIGNED: 


"    '     J  G.  Hill,  NIGA  Chairr 
NCAI  Task  Force  Co-( 


Richard  G.  Hill,  NIGA  Chairman 
NIGA/NCAI  Task  Force  Co-Chair 
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INDEX  OF  ECONOMIC  STUDIES: 


"A  Historical  Review  of  Gaming  in  the  United  States",  Deloitte  Touche  Tohmatsu  International, 
prepared  for  the  National  Indian  Gaming  Association,  April  1994. 

"An  Economics  and  Political  Analysis  of  Native  American  Gaming  Policy",  Lake  Superior  State 
University,  prepared  for  the  Sault  Ste.  Marie  Tribe  of  Chippewa  Indians  Economic  Development 
Commission,  February  1994. 

"Analysis  of  the  Economic  Impact  of  the  Oneida  Nation's  Presence  in  Oneida  and  Madison 
Counties",  Coopers  &  Lybrand  L.L.P.,  prepared  for  the  Oneida  Indian  Nation,  February  1995. 

"Case  Studies  of  8  American  Indian  Tribes",  Deloitte  &  Touche,  prepared  for  the  National  Indian 
Gaming  Association,  June  1995. 

"Economic  Impact  of  Michigan's  Indian  Gaming  Enterprises",  University  Associates,  prepared 
for  Michigan  Indian  Gaming  Enterprises,  May  1995. 

"Economic  Benefits  of  Tribal  Gaming  in  Minnesota  1992",  KPMG  Peat  Marwick,  prepared  for 
the  Minnesota  Indian  Gaming  Association.  April  1993. 

"Highlights  of  Economic  Impact  of  Michigan's  Indian  Gaming  Enterprises  1994",  Univerity 
Associates,  prepared  for  Michigan  Indian  Gaming  Enterprises,  May  1995. 

"Public  Opinion  in  California",  Ross  Communications  and  McNally/Temple  Associates, 
prepared  for  California  Indian  Tribes,  January  1995. 

"The  Economic  Impacts  of  the  Foxwoods  High  Stakes  Bingo  &  Casino  on  New  London  County 
and  Surrounding  Areas".  Arthure  W.  Wright  &  Associates,  prepared  for  Foxwoods  Casino, 
September  1993. 

"The  Economic  Impact  of  American  Indian  Gaming  on  the  Government  of  the  State  of 
Wisconsin",  James  M.  Murray,  PhD..  University  of  Wisconsin-Extension  Cooperative  Extension, 
prepared  for  the  Wisconsin  Indian  Gaming  Association,  Spring  1993. 

"The  Economic  Impact  of  Native  American  Gaming  In  Wisconsin",  Wisconsin  Policy  Research 
Institute  Repon,  April  1995. 

"The  Economic  and  Fiscal  Impact  of  Indian  Reservation  Gaming  in  New  Mexico",  The  Center 
for  Applied  Research,  prepared  for  The  New  Mexico  Indian  Gaming  Association,  May  1995. 

Washington  State  Voter  Poll,  McKeon  &  Associates,  prepared  for  Tulalip,  Puyallup  and 
Shoalwater  Bay  Tribes,  September  1994. 
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EXHIBITS: 
(not  in  order) 

1 .  Deloitte  &  louche 

a.  Economic  Benefits  of  Indian  Gaming 

b.  Historical  Review  of  Gaming  in  the  United  States 

2.  Sycuan  (picture) 

a.  Health  Center 

b.  Fire  Department 

3.  Use  of  Net  Indian  Gaming  Revenues 

4.  Page  on  Polls 

5.  Pueblo  of  Sandia  Wellness  Center  (picture) 

6.  Miccosukee  Police  Department  (picture) 

7.  Oneida  Tribe  of  Wisconsin  (picture) 

a.  School 

b.  Bank 

c.  Senior  Citizens  Center 

d.  Industrial  Park 

8.  Mille  Lacs  Band  of  Ojibwe—  Marge  Anderson  Poster 

9.  Fort  McDowell  Mohave  Apache  Indian  Community  (picture) 
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History  of  US  Gaming 

Origins  of  U.S.  Gaming 

The  United  States  is  in  wiiat  has  been  referred  to  as  the  "third  wave"  of  legalized  gaming, 
in  that  this  is  the  third  time  that  gaming,  in  one  form  or  another,  is  available  virtually  everywhere 
in  America.    The  first  wave  of  gaming  began  in  the  colonial  era  and  lasted  through  the  Civil  War. 
The  second  wave  began  after  the  Civil  War  and  lasted  through  the  early  twentieth  century  when 
most  forms  of  gaming  throughout  the  U.  S.  were  banned.  The  third  wave  began  in  1964,  with  the 
passage  of  legislation  legalizing  a  lottery  in  New  Hampshire. 

Lotteries  dominated  the  first  wave  and  were  used  to  help  finance  the  colonization  of 
America.  As  such  colonization  took  place,  the  popularity  of  the  lotteries  increased  and  they  were 
used  to  finance  projects  too  massive  for  traditional  government  or  private  financing  sources. 
Institutes  of  higher  learning  such  as  Harvard  and  Princeton  were  financed  in  part  fi^om  tax 
proceeds  generated  by  lotteries. 

The  nation's  first  lotteries  were  considered  respectable  and  not  a  form  of  gaming,  but 
rather,  a  voluntary  form  of  tax  collection  patronized  by  the  most  respectable  citizens.  By  183 1, 
lotteries  were  sponsored  by  eight  states  and  wagers  exceeded  $66  million,  five  times  the  annual 
federal  budget.  By  the  time  the  Civil  War  started,  scandals  and  swindles  plagued  the  lotteries  and 
a  wave  of  morality  swept  the  nation.  This  soon  led  to  the  abolition  of  lotteries,  and  the  first  wave 
of  legalized  gaming  receded. 

The  second  wave  of  legaUzed  gaming  followed  the  Civil  War.  Lotteries  made  a  comeback 
and  other  forms  of  gaming  proliferated.  This  comeback  was  the  strongest  in  the  Reconstructed 
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South  as  a  means  of  dealing  with  the  extreme  financial  difficulties  that  resulted  from  the  war. 
Gaming  also  thrived  in  the  frontier  cities  of  the  West  and  in  most  major  urban  areas. 

During  the  1840s  and  1850s,  the  gold  and  silver  strikes  in  California  and  Nevada  caused 
an  influx  of  miners  and  others  into  those  territories.  Gaming  became  an  integral  part  of  the 
boomtown  atmosphere.  Gaming  also  thrived  in  the  cities  of  San  Francisco,  Kansas  City  and 
Denver,  all  of  which  were  known  as  gaming  capitals  in  the  1850s.  During  this  period,  anti- 
gaming  legislation  was  passed  but  was  not  effective  and  only  served  to  drive  gaming  underground 
where  it  was  tolerated  if  not  supported  by  law  enforcement  officials. 

However,  the  second  wave  did  not  persist,  and  by  1910,  the  year  Nevada  banned  casinos, 
legal  gaming  was  virtually  non-existent  in  the  US    By  the  1930's  casinos  had  returned  to  Nevada 
and  horse  race  wagering  had  returned  to  twenty-one  states.  Lotteries  were  not  legalized  again 
until  1964  when  such  activity  was  legalized  in  New  Hampshire,  and,  according  to  some  experts, 
this  ushered  in  the  third  wave  of  legalized  gaming  in  America. 

Despite  a  weak  economy  the  gaming  industry  in  the  U.S.  has  exhibited  an  impressive 
growth  rate.  The  morality  argument  has  lessened  as  governments  and  churches  become  big 
players    The  industry  has  become  a  huge  economic  and  social  force.  Players  are  demanding 
faster  and  easier  games.    This  fundamental  value  shift  is  currently  changing  the  form  gaming  takes 
across  the  country.  Gaming  is  legal  in  one  form  or  another  in  every  state  (including  the  District  of 
Columbia)  except  Utah  and  Hawaii.  Land  based  casino  gaming  (including  casinos  on  Indian 
Reservations)  is  offered  in  20  states.  In  addition,  Indian  tribes  in  Florida  and  New  Mexico 
operate  electronic  games  such  as  video  poker  without  compacts  because  the  states  have  refused 
to  negotiate  with  the  tribes.  Excursion  boat  (riverboat  gaming)  is  legal  in  Illinois,  Indiana,  Iowa, 
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Louisiana,  Missouri,  and  Mississippi.  Every  other  state  with  a  major  waterway,  or  lake  is 
considering  riverboat  gaming.  38  states  (including  Washington  D.C.)  permit  lotteries  and 
remaining  jurisdictions  where  gaming  is  legal  offer  various  forms  of  pari-mutuel  wagering 
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Revenue  Analysis  by  Gaming  Industry  Segment 

1992  gaming  revenues  or  win  exceeded  $29.9  billion  a  volume  that  would  rank  19th  in  the 
Forbes  Sales  500,  ahead  of  American  Express  ($26.96  billion)  and  behind  Boeing  ($30,184 
billion).  Lotteries  and  casinos  dominate  the  US  legal  gaming  industry  accounting  for 
approximately  38%  and  34%  respectively,  of  total  1992  gaming  revenues    Pari-mutuels  are  next 
in  revenue  market  share  at  approximately  12%.  Indian  Reservation  gaming  accounts  for  5%  of 
revenue  market  share.  Charitable  games,  bingo,  card  rooms,  and  legal  bookmaking  account  for 
the  remaining  1 1%  of  market  share  (see  exhibit  B). 

Consumer  preference  for  higher  priced  lottery  games,  continued  interest  in  0TB  and  slot 
machines  over  lower  priced  alternatives  such  as  race  tracks  and  table  games  changed  the 
composition  of  gross  gaming  revenue.  This  also  increased  the  average  consumer  price  of 
gambling  from  8.77%  of  handle  in  1991  to  9.07%. 

Gross  gaming  revenue  comprised  .592%  of  US  personal  income  versus  .552%  in  1991. 
Consumer  expenditures  (losses)  on  legal  gaming  were  6  times  greater  than  the  $4.9  billion 
Americans  spent  on  box  ofiSce  receipts. 

Indian  Reservation  Gaming 

Class  ni  Indian  Reservation  gaming  experienced  significant  growth  in  revenues. 
Revenues  totaled  $1.07  biUion,  with  an  estimated  (256%)  or  $769  million  increase  since  1991. 
When  combined  with  Class  II  revenues,  mostly  bingo,  the  gross  gaming  revenue  totaled  $1.5 
billion  producing  an  overall  gain  in  revenues  of  108%,  or  $779  million.  Exhibit  C  clearly 
illustrates  the  growth  in  Indian  gaming  since  the  passage  of  the  Indian  Gaming  Regulatory  Act 
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(IGRA)  in  1988.  Although  Indian  gaming  revenues  are  increasing  at  a  tremendous  pace,  Indian 
gaming  revenues  are  still  a  small  percentage  of  total  gaming  revenues.  Exhibits  A  &  B  illustrate 
market  shares  for  1991  and  1992.  Exhibit  D  clearly  shows  that  the  size  of  Indian  gaming 
revenues  is  still  small  as  compared  to  total  gaming  revenues  (comprising  5%  of  total  revenues). 

There  has  been  some  confusion  about  the  actual  scale  of  Indian  Gaming    A  widely  talked 
about  figure  of  $6  billion  was  publicized.  "Gaming  and  Wagering  Business"  magazine  attributes 
this  projection  to  a  possible  misunderstanding  regarding  gambling  terminology    Indian  casinos 
win  18%  of  drop    Therefore,  a  $6  billion  drop  would  equate  to  a  $1  08  billion  win  which  is  in  line 
with  the  original  estimate. 

Casinos 

Casinos  won  $  1 1 . 2  billion  an  increase  of  $  1 . 1  billion  since  1991.  Class  III  Indian  Gaming 
the  majority  which  is  generated  by  casino  games  comprised  $1.1  billion  of  the  total  casino 
revenues.  However,  lotteries  still  comprised  the  largest  share  (38.3%)  of  the  pie  but  not  by  a 
significant  amount. 

Slot  machines  in  Nevada  and  New  Jersey,  cruise  ships,  riverboats  and  land  based  casinos 
were  all  strong  performers.  The  trend  in  the  mix  of  casino  gaming  is  moving  away  fi'om  table 
games  to  higher  margin  slot  machines.  Slot  machines  represented  47%  of  total  Nevada  and  New 
Jersey  casino  gaming  revenues  in  1982  versus  65%  or  $5.83  billion  in  1992. 
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Lotteries 

There  have  been  many  changes  in  the  lottery  market    It  is  now  comprised  of  three  primary 
venues:  traditional  state  number  games,  instant  games,  and  video  lottery  terminals    Since  its 
reintroduction  into  the  US  in  1964,  the  state  lottery  has  been  the  engine  that  has  powered  the 
resurgence  of  legal  gaming: 

•  38  states  including  Washington  DC  permit  state  lotteries. 

•  Lotteries  are  available  to  more  than  80%  of  the  US  population. 

•  Thus  far,  lotteries  have  been  economically  successful  and  relatively  free  of  scandal 
popularizing  and  sanitizing  the  game  in  general. 

Aggregate  gross  revenues  from  lotteries  reached  $1 1.5  billion,  a  record  12%  increase,  a 
$1.2  billion  increase  from  1991. 

Texas,  Georgia,  and  Nebraska  began  lotteries  in  1 992-3    The  successful  start  of  lottery 
operation  in  Texas  generated  a  first  year  handle  which  topped  $1  billion. 

The  traditional  lottery  market  is  approaching  maturity.  Lotteries  are  diversifying  their 
product  lines.  The  continued  success  is  highly  dependent  upon  aggressively  marketing  lottery 
games  and  stimulating  the  market  by  diversifying  their  product  lines. 

Video  poker  and  keno  will  play  a  key  role  in  the  future  of  lotteries.  Video  lottery 
revenues  were  up  99%  or  $120  4  million  in  1992. 


National  Indian  Gaming  Association 


339 


Non-Bingo  charitable  games 

Non-bingo  charitable  games  include  puUtabs,  punchboards,  raflFles,  low-stakes  blackjack 
and  other  card  and  dice  games.  Gross  revenues  increased  by  4.5%  or  $55  6  million  to  a  total  of 
$1.3  billion. 

Bingo 

Gross  revenues  from  non-Indian  bingo  halls  increased  2.2%  to  $1 .09  billion.  This  revenue 
figure  is  an  estimated  figure  based  on  the  reported  revenues.  Each  state  has  different  laws 
regarding  the  reporting  requirements  and  therefore  it  is  probable  that  there  are  instances  where 
revenues  have  not  been  reported. 

Industry  experts  believe  this  market  has  matured    However,  bingo  players  stay  extremely 
loyal  to  their  game. 

Pari-Mutuels 

Pari-mutuel  wagering  is  generally  considered  to  include  on-track,  off-track,  and  inter-track 
betting  on  horse  racing,  dog  racing  and  Jai-alai.  Currently,  some  form  of  pari-mutuel  wagering  is 
authorized  in  all  the  U.S.  states  except  Alaska,  Georgia,  Hawaii,  North  Carolina,  South  Carolina, 
Utah,  and  the  District  of  Columbia   All  of  the  states  with  pari-mutuel  wagering  have  some  form 
of  horse  racing,  approximately  17  states  have  greyhound  racing ,  and  Jai-alai  wagering  is  in 
operation  in  just  three  states,  Florida,  Rhode  Island  and  Connecticut.  Pari-mutuel  wagering 
accounted  for  12%  of  total  US  gaming  revenues  in  1992.  Gross  pari-mutuel  revenue  rose  slightly 
(.4%)  by  $16. 1  million  to  $3.7  billion. 

Major  innovations  in  the  industry  have  been  off-track  betting,  inter  track  betting  and 
simulcasting  races  to  other  venues,  such  as  casinos    Off -track  horse  revenues  increased  by 
12.8%  to  $1 10.2  M.  OflF -track  betting  comprises  33%  of  the  industry's  revenues  and  the  share 
continues  to  rise.  These  innovations  have  made  pari-mutuel  wagering  more  accessible  to  bettors, 
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however  several  studies  have  shown  that  the  main  effect  has  been  to  increase  the  amount  wagered 
by  existing  patrons  versus  attracting  new  attendees    The  pari-mutuel  industry  has  been  losing  its 
share  to  other  gaming  industry  segments  and  experienced  low  growth  in  total  revenues  from 
1982-1992  (exhibit  E).  The  pari-mutuel  industry  will  require  new  and  creative  marketing 
approaches  to  hold  their  share  of  the  market. 

Non-  Nevada  Cardrooms 

Cardroom  revenues  increased  slightly  in  1992,  by  less  than  $17  million,  to  $661  million 
Most  of  these  operations  are  small  but  there  are  many.  There  are  approximately  300  in  California 
alone.  However,  revenues  in  those  California  cardrooms  have  stabilized  in  1992    Poker-like 
versions  of  pai-gow  and  super  pan-nine  and  similar  games  are  the  major  attractions. 

Legal  Bookmaking 

This  market  share  appears  to  have  matured.   Sports  bets  fell  $9  98  million  in  1992  to  a 
three  year  low  of  $97  4  miUion. 
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Historical  Review  Of  Indian  Gaming 

Introduction 

American  Indian  Nations  embrace  a  distinct  culture,  language  and  spirit.  Casino  gaming 
has  been  referred  to  many  as  the  "return  of  the  buffalo".  The  buffalo  was  used  by  the  American 
Indian  people  for  total  subsistence,  food,  shelter,  clothing,  children's  games,  and  trading. 

Gaming  has  replaced  the  buffalo  as  the  mechanism  used  by  American  Indian  people  for 
survival.  Today,  the  proceeds  from  gaming  are  used  by  Indian  Nations  for  subsistence,  cultural 
preservation,  and  to  replenish  impoverished  economies.  Not  surprisingly,  the  spread  of  Indian 
Gaming  has  spurred  controversy.  As  Indian  casinos  became  more  successful,  competitors  have 
lodged  charges  of  unfair  advantages  and  organized  crime  infiltration.  During  a  1992  Senate 
hearing  on  Indian  Gaming,  Paul  Maloney,  senior  counsel  at  the  Department  of  Justice,  testified 
that  a  special  investigation  uncovered  no  evidence  of  organized  crime  infiltrating  Indian  gaming. 
In  all  cases  of  crime  or  robbery,  Tribal  governments  have  brought  the  crime  to  justice.  Opponents 
accuse  Indians  of  exploitation;  that  they  are  using  gaming  as  a  means  to  provide  short-term 
financial  growth  and  enormous  benefits.  Proponents  refer  to  the  intent  of  IGRA  when  allegations 
of  exploitation  are  raised. 

The  primary  intent  of  IGRA  is  to  "  provide  a  statutory  basis  for  the  operation  of  gaming 
by  Indian  tribes  as  a  means  of  promoting  tribal  economic  development,  self  sufficiency,  and  strong 
tribal  governments".  Under  IGRA,  all  revenues  from  gaming  operations  are  required  to  be  used 
solely  for  goverrmiental  or  charitable  purposes.  Gaming  revenues  are  used  to  build  infrastructure; 
schools,  hospitals,  roads,  sewers,  and  water  systems  and  to  fund  health  care  and  education. 
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Many  reservations  do  not  have  sufficient  resources  and  are  located  in  undesirable  regions 
that  cannot  support  development    These  tribes  have  become  dependent  on  federal  aid,  as 
attempts  at  economic  development  have  failed  prior  to  the  advent  of  Indian  gaming 

Government  aid  provided  to  Indians  often  resuh  in  benefiting  local  communities    This  is 
due  to  the  fact  that  there  is  a  scarcity  of  Indian  businesses  and  high  unemployment,  sometimes  as 
high  as  80%.  A  significant  portion  of  the  federal  dollars  are  therefore  spent  outside  the 
reservation. 

The  lack  of  a  vital  economy  on  reservations  makes  it  nearly  impossible  to  improve  tribal 
conditions.  This  hopeless  environment  and  constant  struggle  help  to  explain  the  high  incidence  of 
alcoholism  and  suicide,  and  the  lack  of  adequate  health  care  in  many  tribal  communities. 
According  to  the  1990  Census,  the  poorest  counties  in  the  United  States  are  located  on  Indian 
Reservations.  There  are  almost  3,200  counties  in  the  United  States.  Of  the  poorest  1%  (32 
counties),  7  are  located  on  Sioux  reservations  in  South  and  North  Dakota.  In  addition,  several 
other  Indian  Reservations  in  various  counties  in  the  United  States  were  also  Usted  amongst  the  32 
poorest  counties 

More  recently,  gaming  has  enabled  a  few  tribes  to  improve  their  situations  considerably. 
The  profits  are  used  to  build  road  and  water  systems  and  healthcare  centers,  provide  job  training 
scholarships  and  both  home  and  business  loans  to  tribal  members.  More  tribes  will  benefit  fi^om 
gaming  with  the  proliferation  of  Indian  gaming  operations.  Currently,  there  are  547  tribes  of 
which  only  79  (14.4%)  have  Class  III  gaming 


10 

National  Indian  Gaming  Association 


343 


Legislative  and  Regulatory  Issues 

Indian  Tribes  are  sovereign  governments.  They  have  existed  as  sovereign  governments 
long  before  Europeans  settled  in  North  America.  Treaties  signed  with  settlers  in  exchange  for 
land  guaranteed  the  tribes  continued  ability  to  be  recognized  and  treated  as  sovereign  entities. 
However,  historically  state  governments  have  been  hostile  in  recognizing  Indian  Tribes  as 
independent  entities. 

Under  the  constitution  of  the  United  States,  the  federal  government  is  obliged  to  protect 
tribes  from  states,  who  have  often  coveted  the  Indian's  lands  and  assets,  and  sought  to  impose 
power  over  Indian  tribes  and  people. 

Several  landmark  court  cases  have  confirmed  this  recognition  of  Indian  sovereignty.  These 
court  cases  include,  Cherokee  v.  Georgia.  1831.  and  California  v  Cabazon.  1987.  The  Indian 
Gaming  Regulatory  Act  (IGRA),  passed  by  Congress  in  1988,  affirms  that  tribes  have  the  power 
to  conduct  gaming  on  Indian  lands  subject  to  tribal/state  jurisdiction. 

Indian  Gaming  was  conducted  on  many  reservations  throughout  the  US  prior  to  the 
passage  of  Indian  Gaming  Regulatory  Act  (IGRA).  This  legislation  was  passed  in  response  to  a 
1987  federal  court  decision  "California  versus  Cabazon"  which  stated  that  tribes  could  engage  in 
forms  of  gambling  that  were  not  expressly  prohibited  by  the  state  in  which  the  tribe  is  located. 
The  "California  versus  Cabazon"  case  and  US  supreme  court  finalized  the  distinction  in  which  the 
court  applied  a  criminal/prohibitory  -  civil/regulatory  distinction.  In  other  words,  if  a  state 
regulates  gaming,  in  any  form,  then  gaming  falls  under  civil  law  for  which  Indian  nations  cannot 
be  prosecuted  and  the  state  is  obligated  under  federal  law  to  enter  into  compact  negotiations  with 
the  tribe.  If  a  form  of  gambUng  sought  by  a  tribe  is  expressly  prohibited  by  the  state  under 
criminal  law,  then  the  state  can  refuse  negotiations  for  particular  games  on  that  basis.  The 
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Cabazon  case  solidified  issues  surrounding  gaming  on  tribal  lands  which  had  previously  been 
questioned. 

The  purpose  of  IGRA  was  to  create  a  balance  between  the  tribe's  right  to  conduct  gaming 
on  their  reservations  and  the  public  interests  of  the  states  in  which  the  tribes  are  located.  IGRA 
became  effective  on  October  17,  1988    The  goals  of  the  act  include  tribal  economic  development, 
self-sufficiency  and  a  strong  tribal  government.  The  act  provides  a  framework  by  which  the 
games  are  conducted  to  protect  both  the  tribes  and  the  state.  The  act  created  three  classes  of 
gaming  and  allocated  regulatory  jurisdiction  over  each  class  among  tribal,  federal,  and  state 
sovereigns. 

•  Class  I  -  includes  social  games  solely  for  prizes  of  minimal  value  or  traditional  forms  of  Indian 
gaming  engaged  in  by  individuals  and  is  subject  to  exclusive  tribal  regulatory  jurisdiction. 

•  Class  II  -  includes  all  forms  of  bingo  and  other  games  similar  to  bingo,  such  as  pull-tabs  and 
punch-boards  (electronic  or  non-electronic),  provided  these  are  played  in  the  same  location  as 
bingo  games.  Class  II  also  refers  to  non-banking  games  that  are  either  expressly  allowed  or 
not  expressly  prohibited  by  state  law  and  banking  card  games  in  existence  in  the  specified 
states  of  Michigan,  North  Dakota,  South  Dakota,  Montana,  and  Washington  State  on  or 
before  May  1,  1988.  Class  II  gaming  is  subject  to  tribal  regulatory  jurisdiction,  with  extensive 
oversight  by  the  National  Indian  Gaming  Commission  (NIGC) 

•  Class  ni  -  includes  all  forms  of  gaming  that  are  not  Class  I  or  U,  including  slots,  casino 
games,  banking  card  games,  horse  and  dog  racing,  pari-mutuel  wagering  and  jai-alai.  Class  III 
gaming  is  lawful  on  Indian  lands  only  if  the  gaming  has  been  authorized  by  a  tribal  ordinance 
approved  by  the  chairperson  of  the  NIGC  and  such  gaming  is  permitted  by  the  state  for  any 
purpose  by  any  person,  organization,  or  entity,  and  is  conducted  in  conformance  with  a  tribal- 
state  compact  entered  into  by  the  tribe  and  the  state  that  is  in  effect.  The  tribal-state  compact 
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entered  into  by  the  tribe  was  proposed  by  the  Nevada  congressional  delegation  on  behalf  of 
the  states.  The  jurisdiction  over  class  III  gaming  is  left  to  the  tribal-state  compact  negotiation 

The  sovereignty  of  American  Indian  tribes  was  Umited  by  IGRA  which  required  a  tribe  to 
negotiate  a  compart  with  the  state.  Under  IGRA,  a  tribe  must  request  a  state  to  enter  into 
compact  negotiations    Once  a  request  is  made,  the  state  has  an  obligation  to  negotiate  in  "good 
faith"  to  enter  into  a  compact    The  compact  must  also  be  approved  by  the  Secretary  of  the 
Interior.  Jurisdiction  is  provided  to  the  federal  district  court  concerning  the  following: 
.      Any  cause  of  action  by  a  tribe  arising  from  a  state's  failure  to  conduct  negotiations  in  good 

faith. 
.      An  action  by  a  state  or  a  tribe  to  enjoin  any  class  m  activity  conducted  in  violation  of  the 

compact. 
.      Any  cause  of  action  initiated  by  the  Secretary  of  the  Interior  to  enforce  the  Secretary's 
authority  under  IGRA  to  enforce  mediation  procedures. 

Today,  there  have  been  law  suits  because  some  states  have  failed  to  live  up  to  IGRA  and 
negotiate  in  "good  faith"  with  tribes.  There  have  been  a  number  of  landmark  cases  prompted  by 
the  proliferation  of  Indian  Gaining.  These  cases  have  clarified  gaming  issues  that  IGRA 
addressed.  Some  of  the  major  cases  are  summarized  below: 

Mashantucket  Peauot  Tribe  versus  State  of  Connecticut,  1991 

This  decision  involved  the  first  interpretation  of  IGRA.  The  tribe  filed  suit  in  accordance 
with  IGRA  requiring  the  state  of  Connecticut  to  negotiate  terms  for  operating  games  of  chance  on 
its  reservation.  The  state  argued  that  "its  limited  authorization  of  the  conduct  of  Las  Vegas  nights 
by  nonprofit  organizations  does  not  amount  to  a  general  allowance  of  such  (casino-style)  gaming 
as  the  tribe  would  institute;  and  fiirther  that  such  gaming  activity  is  contrary  to  the  State's  pubUc 
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policy."  The  court  determined  that  the  issue  was  whether  the  form  of  gaming  sought  by  the  tribe 
violated  the  State's  public  policy. 

The  court  reiterated  what  was  stated  in  the  Cabazon  case.  "If  the  intent  of  state  law  is 
generally  to  prohibit  certain  conduct,  it  falls  within  the  areas  of  criminal  jurisdiction,  but  if  the 
state  law  generally  permits  the  conduct  at  issue,  subject  to  regulation,  it  must  be  classified  as 
civil/regulatory." 

The  court  reasoned  that  since  the  state  permits  certain  casino  style  games  at  charity 
events,  the  Mashantuckets  use  was  within  the  meaning  of  IGRA,  and  not  against  public  policy  of 
the  state.  The  court  held  that  the  state  was  required  to  enter  into  a  compact  with  the  Pequot  tribe 
and  that  the  games  conducted  in  Las  Vegas  nights  were  subject  to  negotiation  as  were  the  rules  of 
conduct  for  these  games. 

Lac  Du  Flambeau  Band  of  Lake  Superior  Chippewa  Indians  Versus  Wisconsin, 
1991 

In  this  case  the  tribe  filed  suit  against  the  state  under  IGRA  because  the  state  failed  to 
negotiate  in  good  faith  for  a  gaming  compact    The  court  concluded  that "  the  state  is  required  to 
negotiate  with  the  plaintiffs  over  the  inclusion  in  a  tribal  state  compact  of  any  activity  that  includes 
the  element  of  prize,  chance,  and  consideration  and  that  is  not  prohibited  expressly  by  the 
Wisconsin  Constitution    The  state  is  required  to  negotiate  casino  games  such  as  video,  slot 
machines,  and  blackjack  with  the  tribes  because  the  activities  are  permitted  under  Wisconsin  law 
within  the  meaning  of  IGRA. " 

The  Cabazon  case  finalized  the  legal  distinction  between  criminal/prohibitory  and 
civil/regulatory    In  this  case  it  was  determined  that  Wisconsin's  gaming  structure  was  regulatory 
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in  nature.  The  central  issue  in  this  case  was  whether  the  state  "expressly  permits"  the  type  of 
gaming  which  the  tribe  was  seeking  to  conduct.  The  Federal  court  said  that  the  "inquiry"  is 
whether  Wisconsin  prohibits  those  particular  gaming  activities.  It  does  not." 


Seminole  Tribe  of  Florida  vs.  Lawton  Chiles.  Governor  of  the  State  of  Florida.  1994 

This  case  was  first  filed  in  the  Southern  District  of  Florida  on  September  19,  1991.  The 
Seminole  Tribe  brought  suit  against  Lawton  Chiles,  Governor  of  Florida,  to  remediate  the  alleged 
failure  of  the  State  of  Florida  to  conduct  good  faith  negotiations  for  the  tribe  to  establish  gaming 
operations  on  their  land    The  State  of  Florida  dismissed  the  claims  on  two  grounds;  1)  Gaming 
activities  proposed  by  the  Seminole  Tribe  are  not  conducted  in  the  State  of  Florida.  2)  Pursuant 
to  the  Eleventh  Amendment,  Congress  does  not  have  the  constitutional  power  to  enforce  "good 
faith"  requirement  of  the  compact  process  by  explicitly  providing  the  Tribe  a  judicial  remedy 
against  the  state. 

On  June  18,  1992,  the  final  ruling  sided  with  the  Seminole  tribe.  The  Florida  Federal 
Judge  ruled  that  the  Eleventh  Amendment  was  not  a  justifiable  defense  by  the  states.  The  Tribe's 
central  argument  against  Florida's  rebuttal  was  that  IGRA  abrogated  the  State's  immunity  when  it 
enacted  IGRA.  This  ruling  was  important  in  that  it  found  that  Congress  has  the  power  to  abrogate 
State  immunity.  Subsequently,  interiocutory  appeal  ensued.  The  appeal  resulted  in  a  finding  that 
Congress  did  not  have  the  power  to  abrogate  state  immunity,  but  the  tribes  should  have  remedy  in 
"bad  faith"  cases.  Therefore,  the  Secretary  of  the  Interior  was  directed  to  implement  procedures 
for  the  tribes  in  lieu  of  a  compact  with  the  states. 
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The  State's  Use  of  the  10th  and  11th  Amendments 


Congress  included  a  provision  in  IGRA  that  the  states  and  tribes  negotiate  a  compact  for 
those  games  being  considered  by  the  tribe.  The  states  have  responded  to  IGRA  by  using  the  10th 
and  1 1th  amendments  to  block  the  establishment  of  Indian  Gaming  Facilities    The  state's  basic 
strategy  is  to  refuse  to  negotiate  all  or  certain  kinds  of  Class  HI  games  (such  as  slot  machines, 
card  games,  pari-mutuel  racing  etc.).  If  a  tribe  feels  the  state  has  failed  to  negotiate  in  good  faith, 
IGRA  says  that  the  tribe  can  sue  the  state  for  failure  to  negotiate. 

The  states  have  been  using  the  10th  amendment  as  a  defense  because  it  reads  the  powers 
not  delegated  to  the  federal  government  by  the  constitution  are  reserved  for  individual  state 
governments    The  state  therefore  cannot  be  compelled  by  the  federal  government  to  act  on 
anything  that  is  not  stated  in  the  constitution.  This  is  disputed  by  the  tribes. 

States  have  been  using  the  1 1th  amendment  as  a  defense  when  tribes  file  suit  against  them 
for  allegedly  negotiating  in  bad  faith.  The  1  Ith  amendment  says  that  a  state  cannot  be  sued  by 
individuals  based  on  federal  legislation,  that  a  state  has  immunity  fi'om  such  lawsuits  unless 
congress  makes  it  clear  that  immunity  does  not  apply.  One  response  according  to  Jerry  Strauss, 
an  attorney  representative  for  several  tribes  is  "Congress  has  the  power  to  abrogate  state 
immunity  and  nobody  disputes  that  Congress  intended  to  do  that  when  writing  IGRA." 

When  the  tribe  seeks  an  appeal  by  taking  the  state  to  court  the  state  dismisses  the  suit  on 
the  grounds  of  sovereign  immunity  as  defined  in  the  1 1th  amendment  The  amendment  bars  suit 
by  individuals  against  a  state  to  enforce  rights  conferred  by  federal  legislation,  in  the  absence  of 
clear  congressional  intent  to  authorize  such  suits. 
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Recent  Agreements 

In  1993,  the  Mashantucket  Pequots  tribe  agreed  to  pay  the  state  of  Connecticut  25%  of 
slot  machine  revenue  in  return  for  a  monopoly  on  slots. 

On  April  25,  1994  Governor  Weicker  Jr.  settled  the  Mohegan's  land  claims  in  exchange 
for  permission  to  operate  a  casino.  In  this  new  agreement,  the  Pequots  and  the  Mohegans  will 
share  the  gaming  business.  The  new  compact  extends  to  all  casino  games  in  return  for  $160 
million  in  payments  from  the  tribes.  This  agreement  could  be  dissolved  if  the  legislature  legalizes 
not  just  slot  machines,  but  any  gambling  off  the  reservation.  If  the  agreement  is  dissolved  the 
state  would  be  forfeiting  the  tribes'  millions.  This  agreement  raised  the  barrier  to  any  gaming 
company  other  than  Indians  to  operate  casinos  in  Connecticut 
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Review  of  Economic  Impact  Studies 

Introduction 

There  have  been  several  studies  which  show  the  positive  effects  of  Indian  Gaming  on 
reservations  and  the  economy.  The  Indian  Casinos  stimulate  economic  growth  due  to  direct  and 
indirect  impacts.  For  example,  direct  impacts  are  the  wages  paid  to  employees  as  well  as  the 
purchases  from  suppliers   For  purposes  of  illustration,  let  us  review  the  economic  impact  of  the 
wages  paid  to  employees  of  the  casino.  The  casino  employees  have  the  means  to  consume  and 
they  will  therefore  spend  a  portion  of  their  payroll  on  goods  and  services  both  on  and  oflFthe 
reservation.  The  producers  of  these  goods  now  have  extra  incomes  and  they  will  in  turn  spend  a 
portion  of  their  income    This  process  will  continue    Thus  an  endless  chain  of  secondary 
consumption  and  respending  is  set  in  motion  by  the  primary  investment  (in  this  example  the  casino 
employees'  wages.)  This  is  what  is  referred  to  as  the  multiplier  effect    Spending  stimulates 
additional  or  induced  spending  in  addition  to  employment.  There  are  other  positive  economic 
effects  such  as  decrease  in  unemployment  and  public  assistance  expenditures. 

Although  different  methodologies  have  been  used  there  are  a  number  of  common  findings 
which  are  revealed  in  a  majority  of  the  studies: 

•  Increases  in  tribal  revenues  to  support  Indian  government  services,  economic 
development,  and  self-suflBciency 

•  Increases  in  employment  (Indian  and  non-Indian) 

•  Reduction  in  public  assistance  expenditures 

•  Creation  of  induced  spending  and  induced  employment 

•  Increases  in  the  number  of  out-of  state  visitors  which  stimulates  visitor  spending 

•  Increases  in  tax  revenues 
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•  Decrease  in  crime  rates. 

These  studies  also  prove  that  the  Gaming  operations  not  only  benefit  the  Indian 
community  but  the  surrounding  regions  as  well.  As  will  be  explained  in  several  of  the  studies, 
more  often  than  not  the  casinos  employ  a  higher  percentage  of  Non-Indian  employees  An 
estimated  78%  of  casino  gaming  employees  are  non-Indians. 

The  following  studies  have  been  reviewed  and  the  key  findings  will  be  highlighted  in  this 
report: 

•  The  Economic  Impact  of  Sycuan  Gaming  Center  on  East  San  Diego  County  -  prepared  by 
McGladrey  &  Pullen  CPA's  and  Consuhants 

•  Economic  Benefits  of  Tribal  Gaming  in  Minnesota  -  prepared  by  KPMG  Peat  Marwick 

•  The  Economic  and  Fiscal  impact  of  American  Indian  Gaming  on  the  Government  of  the 
State  of  Wisconsin  -  prepared  by  James  Murray,  PHD 

•  The  Economic  and  Fiscal  Impact  of  Indian  Reservation  Gaming  in  New  Mexico  -  prepared 
by  Center  for  Applied  Research 

•  The  Economic  and  Social  Effects  of  Indian-Owned  Gaming  Enterprises  in  Michigan  - 
prepared  by  University  Associates 

•  The  Economic  Impacts  of  Foxwoods  High  Stakes  Bingo  &  Casino  on  New  London  county 
and  surrounding  areas  -  prepared  by  Arthur  Wright  and  Associates 

Key  Findings 

The  Economic  Impact  of  the  Svcuan  Gaming  Center  on  East  San  Diego  County 

Although  there  has  been  a  recession  in  San  Diego  County,  the  Sycuan  Gaming  Center  has 
experienced  tremendous  growth  It  has  impacted  the  local  economy  by  creating  more  than  2, 100 
jobs  in  1993  and  generated  total  spending  of  nearly  $70  Million. 

The  population  of  the  Sycuan  is  only  100  people.  The  tribe  has  operated  a  gaming 
operation  since  1983  starting  with  bingo,  then  adding  card  games,  0TB  and  video  pull  tab 
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machines    In  1990  a  67,000  square  foot  Las  Vegas  style  casino  was  built  for  $3  5  million  and 
then  expanded  in  1992  for  $500  thousand. 

There  have  been  positive  benefits  to  the  tribe  such  as  no  reliance  on  public  assistance  for 
the  last  six  years.  The  tribe  has  improved  the  infrastructure  and  also  invested  in  non-gaming 
related  ventures  to  gain  long-term  economic  self-suflBciency.  Proceeds  fi-om  the  gaming  center 

have  funded  the  following  tribal  operations: 

Medical  and  dental  clinic  for  tribal  members  and  all  employees  including  Non-Indians. 

Pharmacy 

Day  Care  Center 

Chapel 

Ambulance  Service 

Library 

Police  department 

Fire  Department 

Automotive  Shop 

Human  Resources  department 

Tribal  administrative  offices 

Gaming  revenues  have  continued  to  increase  significantly.  Gaming  revenues  include 
revenues  from  bingo,  pull  tabs,  card  games,  off-track  betting,  and  restaurant  and  concessions    In 
1990,  the  expansion  of  the  facility  allowed  for  the  inclusion  of  card  games,  which  is  the  largest 
source  of  gaming  revenues  (53.3%  of  total  revenues)    Total  gaming  revenues  increased  28% 
fi-om  $34.0  million  in  1992  to  an  estimated  $43.6  million  in  1993. 

The  largest  expenditures  for  the  gaming  operation  are  operating  expenses  which  totaled 
$22. 1  million  in  1993  and  the  payroll  and  payroll  taxes  which  totaled  $9.7  million  in  1993  .  Other 
capital  expenditures  related  to  the  gaming  center  totaled  $2.2  million.  Total  expenditures  in  1993 
were  $34  0  million. 
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The  revenues  less  the  total  expenditures  totaled  $5.4  million  in  1992  and  $9  6  million  in 
1993.  These  amounts  are  referred  to  as  "Proceeds"  and  IGRA  requires  that  proceeds  be  used  for 
the  general  welfare  of  tribal  members,  promoting  economic  development,  funding  tribal 
government  and  local  charitable  donations. 

The  following  table  summarizes  the  tribes  use  of  proceeds: 


Use  of  Proceeds 

1992 

1993 

Tribal  Government 

$651,000 

$1,089,000 

Education  and  Human  Services 

3,048,000 

3,153,000 

Per  Capita  and  Direct  Services 

804,000 

930,000 

Capital  expenses  and  investments 

929.000 

4.428.000 

Totab 

$^■432,000 

$9,600,000 

According  to  the  San  Diego  Business  Journal,  the  Sycuan  Band  is  the  second  largest 
employer  in  East  San  Diego  County  with  851  employees  in  1993.  It  is  interesting  to  note  that 
90%  of  those  employed  by  the  Gaming  Center  and  tribal  operation  are  non-Indian. 

The  economic  impact  from  the  Sycuan  Gaming  Center  and  Tribal  Operations  was  $38.6 
million  for  direct  expenditures  and  $31.3  million  for  induced  expenditures  resulting  in  a  total 
economic  impact  of  $69.9  million 
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Economic  Benefits  of  Tribal  Gaining  in  Minnesota 

The  state  of  Minnesota  entered  into  video  games  of  chance  compacts  with  1 1  tribes 
between  October  20,  1989  and  the  spring  of  1991    The  state  also  entered  into  blackjack 
compacts  with  1 1  tribes  between  May  and  August  of  1991 . 

Tribal  gaming  has  resulted  in  an  estimated  total  of  37,575  jobs  from  both  direct  and 
induced  employment    Of  this  total  9,975  persons  are  employed  directly  by  the  tribal  gaming 
facility.  Indians  and  non-Indians  benefit  from  the  gaming  facility    Indians  hold  27%  of  the  jobs 
and  non-Indians  hold  73%  of  the  new  jobs.  The  tribal  gaming  employment  was  compared  to 
other  employers  and  it  ranked  as  one  of  the  largest  employers  in  Miimesota.  According  to  a  study 
conducted  by  the  Minnesota  Planning  Agency  20,000  indirect  employment  jobs  are  being 
supported  by  tribal  gaming  and  7,600  could  be  supported  by  tourism  expenditures. 

The  state  has  also  reduced  Public  Assistance  spending.  The  number  of  Aid  to  Families 
with  Dependent  Children  (AFDC)  recipients  has  decreased  by  14%  between  1987  and  1992  in  8 
non-urban  counties  with  tribal  gaming  whereas  the  statewide  number  of  recipients  increased  17% 
for  the  same  period. 

Gaming  revenues  increased  173%  from  1991  to  1992  totaling  $390  million.  Video  games 
comprised  the  largest  share  (74.7%)  of  total  revenues. 
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The  largest  expenditures  were  payroll  totaling  $116  9  million  and  operations-related 
totaling  $106  million    The  revenue  less  the  operating  expenses  yielded  available  proceeds  of  $167 
million    In  accordance  with  IGRA  the  tribe  utilized  proceeds  as  summarized  below: 


Use  of  Proceeds 

1992 

Direct  services 

$39.5  million 

Human  services  and  education 

4  million 

Charitable  contributions 

.8  million 

General  Gov  and  trusts 

13.4  million 

Management  fees 

8.3  million 

Capital  expenditure  enterprise 

32  million 

Capital  expenditure  infrastructure 

6.5  million 

Housing 

17.3  million 

Investments  and  unallocated 

45.2  million 

Total 

$167  million 

The  Economic  Impact  of  American  Indian  Gaming  on  the  Government  of  the  State  of 
Wisconsin 

There  are  currently  15  Class  HI  gaming  facilities  owned  by  American  Indian  tribes  in  the 
State  of  Wisconsin.  This  study  released  in  1993  showed  the  dramatic  benefits  that  Indian  Gaming 
has  had  on  the  state  of  Wisconsin.  The  benefits  to  the  state  of  Wisconsin  from  welfare  savings, 
gas  taxes,  income  taxes  and  sales  taxes  were  estimated  at  $5 1 .7  million   These  savings  are 
summarized  as  follows: 
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Savings 

1992 

Welfare  Savings 

$2.2  million 

Gas  Taxes 

$14.2  million 

Sales  Taxes 

$17.3  million 

Income  Taxes 

$18  million 

Total 

$51.7  million 

These  estimates  were  derived  by  reviewing  current  employment  data  and  historical  welfare 
and  unemployment  statistics.  An  estimated  30,000  jobs  are  directly  or  indirectly  supported  by 
Indian  Gaming  Facilities.    Of  this  total,  4,500  persons  were  employed  directly  by  the  gaming 
facility     Approximately,  5,500  jobs  were  created  in  construction,  supplier  firms,  and  fi^om  non- 
gaming  visitor  spending.  The  remaining  20,000  jobs  were  indirectly  supported  by  the  gaming 
facilities.  The  estimated  tax  liability  as  highlighted  above  is  $18  million. 

The  study  also  reviewed  the  reduction  in  welfare  benefit  costs  resulting  fi-om  the 
employment  of  former  wel&re  recipients  by  the  gaming  facilities.  A  survey  of  employees  of  the 
American  Indian  gaming  &ciiities  revealed  that  820  of  those  employed  in  1992  had  been  welfare 
recipients  prior  to  joining  the  opontion.  Using  the  average  payments  it  was  estimated  that  a  total 
of  $1.6  million  in  payments  was  saved  by  the  state  and  approximately  $1.4  million  was  saved  by 
the  federal  government. 

There  were  also  approximately  205  Indians  receiving  Relief  for  Needy  Indian  Person 
(RNIP)  benefits  prior  to  joining  the  gaming  operation.  The  average  RNIP  benefit  in  1992  was 
$2,676  resulting  in  a  total  savings  of  $548,580  in  this  program  because  of  direct  gaming 
employment. 
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As  stated  in  the  table  above,  there  was  also  significant  tax  revenue  generated  fi-om  sales 
associated  with  the  operation  of  the  gaming  facility.  Total  sales  tax  and  gas  tax  collections  fi-om 
sales  associated  with  faciUty  exceeded  $31  million  in  1992. 

This  study  also  reviewed  crime  rates  and  found  that  crime  rates  were  actually  lower  in 
those  communities  with  gaming  facilities.  The  total  number  of  oflFenses  in  rural  counties  increased 
by  approximately  1 1  percent,  the  increase  in  casino  counties  was  less  than  5%  while  the  increase 
in  non-casino  rural  counties  was  over  12%.  These  statistics  do  not  support  the  contention  that 
costs  are  being  incurred  in  casino  counties  due  to  higher  crime  rates  associated  with  Indian 
gaming  facihties    Moreover,  this  does  not  reflect  the  thousands  of  enforcement  hours  provided  at 
no  federal  or  state  costs  by  the  tribally  fimded  officers  and  departments 

The  Economic  and  Fiscal  Impact  of  Indian  Reservation  Gaming  in  New  Mexico 

This  study  reviewed  the  operations  of  10  tribes  which  comprise  all  Indian  gaming  enterprises  in 
New  Mexico. 

The  study  focused  on  three  dimensions  to  determine  the  economic  impact  of  gaming. 

•  The  wage  and  salary  income  of  employees  at  all  reservation  gaming  enterprises  was 
identified    A  portion  (60%)  of  the  wage  and  salary  income  of  gaming  operation  employee 
was  assumed  to  be  expended  in  the  state  economy. 

•  The  value  of  expenditures  that  are  made  by  tribal  gaming  operations  for  supplies,  utilities, 
equipment,  etc.  was  identified. 

•  The  tourism  expenditures  related  to  gaming  were  also  determined    The  tourism 
expenditure  patterns  were  primarily  based  on  the  All  Indian  Pueblo  Council  Report,  "The 
Economic  and  Fiscal  Impact  of  American  Indian  Reservations  in  New  Mexico.  "(October 
10,  1993) 
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The  principal  source  of  data  was  a  tribe  by  tribe  survey  which  described  number  of  jobs, 
salary  payments,  etc   Economic  and  taxation  assumptions  were  taken  from  economic  models 
developed  for  the  All  Indian  Pueblo  Council  by  the  Center  for  Applied  Research 

Economic  Impact  attributed  to  Indian  Gaming  Operation  Employees 

The  Indian  Reservation  gaming  operation  directly  supports  597  jobs  and  accounts  for 
induced  employment  of  176  job  holders  state  wide.  This  results  in  a  total  salary  and  wage  income 
impact  of  S6.9  million. 

Economic  Impacts  attributed  to  Tribal  Government  Expenditures 
The  expenditures  for  gaming  operations  supplies,  goods  and  services  created  879  jobs 
state-wide  and  $20. 1  million  in  wage  and  salary  income. 

Economic  Impacts  of  tourism  attributed  to  Indian  Reservation  Gaming 
The  tourist  expenditures  accoimt  of  3,332  jobs  and  $65.6  million  salary  and  wage  income 
statewide. 

The  following  table  summarizes  the  economic  impacts  discussed  above: 


Basis  of  IniDact 

Amount 

Total  Income-Gaming  Operation  Employees 

$6,935,509 

Total  Income  -  Expenditures  for  Operations 

$20,149,451 

Total  Income  -  Tourism  Expenditures 

$38,530,608 

Total 

$65,615,568 
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Fiscal  Impacts  of  Indian  Gaming 

The  key  assumption  forming  the  basis  for  tribal  government  expenditures  is  that  gaming 
enterprises  obtain  at  least  90%  of  the  goods,  services  and  supplies  for  their  operations  in  state. 
The  gaming  operations  are  directly  and  indirectly  contributing  $1 .4  million  in  tax  revenue. 

The  Economic  Impact  of  Michigan's  Indian  Gaming  Enterprises 

This  study  compiled  financial  information  fi-om  all  seven  Michigan  tribes    There  are  eight 
separate  gaming  enterprises  which  include  casino  and  bingo  operations.  Some  of  the  tribes 
operate  businesses  to  serve  customers  including  restaurants,  hotels,  and  gift  shops. 

In  August  1993,  a  total  of  2,681  people  were  employed  by  Michigan  gaming  facihties.  Of 
these  52%  were  Native  Americans  and  48%  were  non-Indians.    Of  those  employed  49%  were 
welfare  recipients  and  44%  were  unemployed  prior  to  joining  the  gaming  facility  operations.  All 
of  the  facilities  rank  among  the  top  eight  employers  in  their  respective  counties.  Employment  of 
tribal  members  has  substantially  increased.  On  average,  tribal  unemployment  rates  decreased  77% 
as  a  result  of  the  availability  of  on  reservation  employment. 

The  economic  benefits  were  quite  significant.  The  eight  tribes  paid  a  total  of  $5.7  million 
in  state  and  federal  taxes.  The  seven  tribes  reported  total  revenues  of  $70.7  million.  Gaming 
payrolls  totaled  $19.7  million  in  1992.  The  gaming  enterprises  spent  a  total  of  $14.5  million  on 
goods  and  services. 

These  facilities  continue  to  flourish  as  evidenced  by  the  growth  fi-om  1992  to  1993  in 
several  key  areas.  The  number  of  employees  has  increased  by  40%,  taxes  paid  increased  by  5%, 
total  receipts  increased  by  70%,  payroll  increased  by  46%  and  expenditures  on  goods  and  services 
increased  by  84%. 
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The  Economic  Impacts  of  the  Foxwoods  High  Stakes  Bingo  and  Casino  on  New 
London  County  and  Surrounding  Areas 

This  study  focused  on  3  economic  impacts  of  the  Foxwoods  High  Stakes  Bingo 
and  Casino;  Employment  and  earnings,  AFDC  impact,  and  Real  value  of  housing 

I.  Employment  and  earnings  summary: 

The  Foxwoods  High  Stakes  Bingo  and  Casino,  owned  by  the  Mashantucket 
Pequot  Tribe,  opened  in  early  1992.  This  opening  created  6,000  new  jobs  and  is  expected  to 
increase  to  9,500  in  1994    The  average  gross  pay  of  casino  employees  is  approximately  $25,000  a 
year  plus  $9,300  for  fringe  benefits.  The  salaries  for  casino  employees  are  on  average,  $2,100 
more  than  average  New  London  County  salaries  before  February  1992    Due  to  increased 
economic  activity,  new  indirect  (non-casino)  jobs  will  also  be  created    Applying  economic  impact 
analysis,  the  study  showed  that  each  new  Foxwoods  job,  supported  1 .  107  additional  non-casino 
jobs  in  New  London  County.  Therefore,  the  combined  effect  of  the  9,500  jobs  is  a  total  of  20,017 
new  jobs.    The  total  associated  payroll  is  estimated  to  be  $478.5  million  per  year   This  analysis 
also  determined  that  each  new  Foxwoods  job,  supported  0  74  additional  non-casino  jobs  in  the 
rest  of  Connecticut    This  translates  into  more  than  7,000  new  jobs,  with  an  annual  payroll  of 
more  than  $214  million.  Overall,  employment  created  by  the  opening  of  the  Foxwoods  High 
Stakes  Bingo  and  Casino  have  a  significant  correlation  to  creating  jobs  in  all  of  Connecticut. 


II.  AFDC  Impact 

Using  econometric  methods,  this  study  determined  that  each  new  job  trims  0  1 54- 
0  26  recipients  from  AFDC  (Aid  for  Dependent  Children)  rolls    The  correlation  was  also 
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determined  that  when  the  economy  is  more  robust,  these  figures  increase   When  the  economy  is 
more  depressed,  these  figures  tend  to  drop. 

To  estimate  the  total  savings  fi-om  the  drop  in  recipients  who  receive  AFDC,  it  was 
assumed  that  a  conservative  AFDC  payment  is  $200  per  month  and  26,000  direct  and  indirect 
jobs  will  be  created.  The  total  estimated  savings  would  range  fi-om  $9.61  million  to  $16.20 
million,  based  on  an  estimated  reduction  in  AFDC  recipients  of  4,004-6,700  people. 

///■  Real  Value  of  Housing: 

Also  applying  econometric  analysis,  estimated  that  over  the  long  nm,  every  1 
percentage  point  reduction  in  unemployment  rate  in  the  four  eastern  most  Labor  Market  Areas 
(LMA's)  in  Connecticut  will  increase  better  than  7.7  percent  in  real  housing  prices  in  the  4  LMA's. 
Converting  casino-related  employment  projections  into  decline  in  unemployment  rates,  it  is 
estimated  that  real  housing  prices  in  the  4  LMA's  will  increase  by  S  1.1 77  billion  by  late  1994.  In 
addition,  including  the  effects  of  non-casino  related  employment,  the  total  increase  in  real 
housing  prices  is  estimated  to  be  $6. 1  billions  by  the  end  of  this  decade. 
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CLINTON  M.  PATTEA,  PRESIDENT,  THE  FORT  MCDOWELL  MOHAVE-APACHE 

INDIAN  COMMUNITY  on  behalf  of  the  COMMUNITY  regarding  Senate  Bill 

S.  487  on  this  20th  day  of  June,  1995. 


CURRENT  AND  POTENTIAL  BENEFITS 

OF  GAMING  FOR  THE 

FORT  MCDOWELL  MOHAVE-APACHE  INDIAN  COMMUNITY 

AND  THE  COMMUNITIES  SURROUNDING  THE  RESERVATION 


A.    BRIEF  TRIBAL  PROFILE 

The  Fort  McDowell  Mohave-Apache  Indiem  Commiinity  is  located 
within  the  exterior  boundaries  of  the  State  of  Arizona.  The 
Reservation  is  approximately  thirty  miles  northeast  from  downtown 
Phoenix.  The  Tribe  has  approximately  850  tribal  members  with  a 
median  age  of  nineteen  years.  The  Reservation  consists  of  25,000 
acres  of  land. 

The  following  information  details  Tribal  projects  that  have 
either  been  completed,  are  ongoing,  or  are  proposed  to  serve  the 
needs  of  the  Tribe.  It  is  likely  that  none  of  these  projects  would 
be  possible  without  the  positive  impact  that  gaming  has  brought  to 
the  Reservation. 

I.    Ongoing  Projects 

1 .    Construction  of  32  New  Homes  on  the  Reservation. 

In  an  effort  to  ameliorate  the  current  housing  shortage 
on  the  Reservation,  the  Tribe  can  now  provide  adequate 
housing  for  its  members.  Moreover,  the  Project  is 
completely  funded  with  tribal  funds. 

2  .    Health  Care  Center 

The  Tribe  is  currently  completing  the  design  for  a  new 
Two  Million  Dollar  Health  Care  Clinic.  Construction 
should  begin  in  the  fall  of  1995. 

3 .  Day  Care  Center 

The  Tribe  is  about  to  begin  construction  on  a  $500,000 
Day  Care  Center.  The  center  will  provide  day  care  for 
the  children  of  tribal  members  and  possibly  tribal 
employees . 

4 .  Day  School  Complex 

The  Tribe  is  currently  con^ileting  the  design  phase  for  a 
four  Million  Dollar  Day  School  and  Education  Department. 
Construction  could  begin  in  the  fall  of  19^5. 
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5.    Gas  Station 


Construction  is  underv;ay  for  a  new  1.5  Million  Dollar 
station  to  replace  the  current  dilapidated  one.  The  new 
station  will  not  destroy  existing  hills  and  will  provide 
another  avenue  for  tribal  employment  and  revenue. 

6 .  Recreation  Complex  Addition 

New  Construction  has  started  on  a  2.6  Million  Dollar 
expansion  to  the  current  gymnasiiim.  This  will  be  a 
multi-purpose  facility  for  Recreation,  Meetings,  events 
and  other  activities.  This  facility  will  help  to 
preserve  tribal  culture  and  the  Community's  cohesiveness 
by  bringing  together  young  and  old  alike  in  the  spirit  of 
athletics  and  other  tribal  activities. 

7 .  New  Police  Buildings/Site 

The  BIA  has  furnished  a  new  portable  police  building. 
The  Community  provided  approximately  $130,000  in  tribal 
funds  for  the  site  work.  The  new  police  building  is 
located  near  the  Casino  to  better  protect  the  safety  of 
the  Casino's  guests  and  the  Community. 

8.  Landfill  Closure 

Federally  mandated  closure  of  tribal  landfill  almost 
wholly  paid  with  tribal  funds. 

9 .  Farm  Projects 

The  Tribal  Farm  Department  employs  twenty  (20)  full-time 
employees.  The  Tribe  has  recently  purchased  over  18,800 
pecan  trees  and  other  citrus  trees.  This  purchase  will 
complement  the  Fifteen  Million  Dollar  Bureau  of 
Reclamation  farm  project  that  arose  out  of  the 
Community's  water  settlement.  The  three  year  project 
will  be  completed  in  1996.  The  Farm  Project  provides  yet 
another  source  of  tribal  employment,  revenue  and 
diversification. 

10.  Legal  Services 

Criminal  representation  is  not  guaranteed  to  Indians  on 
the  Reservations  as  is  guaranteed  off  the  Reservation. 
In  order  to  ensure  the  rights  of  its  members,  the 
Community  has  contracted  for  these  services  for  its 
members  with  Four  Rivers  Indicin  Legal  Services. 
Consequently,  the  tribe  can  provide  criminal  defense 
assistance  and  representation  for  minors  in  dependency 
actions.  This  program  is  administrated  by  the  Tribe's  new 
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legal  department. 

11 .  Tribal ly  Funded  Area  Plan  for  the  Reservation  and  Non- 
Tribal  Land  Surrounding  the  Reservation. 

The  Tribe  is  funding  this  project  which  the  County  is 
administering  to  promote  sound  planning  for  the  Community 
and  Surrounding  areas  for  the  future. 

12 .  Tribal  Library  Improvements 

The  Tribe  has  currently  budgeted  $200,000  to  improve  its 
library  facilities. 

13 .  Elderly  Center 

The  Tribe  has  currently  budgeted  $200,000  to  improve  the 
Tribe's  Elderly  Center  and  offer  extended  services  to  the 
Tribe's  elders. 

14 .  Housing  and  Urbein  Development  (HUD)  Buyout 

The  Tribe  is  attempting  to  "buyout"  all  of  the  HUD  homes 
on  the  reservation.  This  will  relieve  the  Federal 
government  of  the  expense  of  Supervising  and 
administering  the  HUD  program  on  the  Reservation. 

II .   Proposed  Projects  and  Studies 

1 .  Tribal  Court 

2 .  Tribal  Police  Department 

Currently  BIA/Tribal  integration.  Tribe  is  considering 
developing  its  own  tribal  police  department. 

3 .  Improved  Water  System 

Currently  the  Tribe's  water  system  is  inadequate  to  meet 
the  current  and  future  needs  of  tribal  members .  An 
Engineering  Study  is  underway  for  the  purpose  of 
improving  the  Tribe's  water  and  sewage  system. 

4.  Fire  Station  and  Ambulance  Service 

Currently,  the  Tribe  contracts  for  fire  and  ambulance 
service  with  a  neighboring  city.  However,  the  Tribe's 
own  fire  department  cuid  ambulance  service  would  better 
serve  the  Commianity. 
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III.  Arizona's  Benefits  from  Gaming  and  Other  Tribal  Enterprises. 

1 .  Job  Opportunities 

For  both  Members  and  Non-members.  This  850  member  Tribe 
employs  over  1600  full-time  employees  and  has  an  annual 
payroll  of  Fifteen  Million  Dollars.  The  Tribe's  Casino 
alone  employs  1370  persons.  Of  that  total,  two  hundred 
ninety-one  (291)  are  Native  Americans,  the  remainder  are 
non-Indians.  These  employment  figures  substantially 
reduce  both  tribal  and  non-tribal  members'  unemployment 
and  reliance  on  government  benefits. 

(a)  Outstanding  Health  Insurance  The  Tribe  has  a  self- 
insured  health  plan  for  all  Tribal  members  and 
employees.  This  Tribal  health  plan  reduces  the 
costs  and  expenses  of  the  federal  government's 
Indian  Health  Services  (IHS)  program. 

2 .  Federal  and  State  taxes  Paid  by  employees 

3 .  Per  Capita  Payments  to  Tribal  Members 

These  payments  remove  tribal  members  from  Federal  and 
State  Welfare  Programs,  thus  improving  tribal  members 
quality  of  life.  Many  of  these  members  were  at,  or  below 
the  poverty  level  before  per  capita  payments.  The 
payments  also  allow  members  to  purchase  reliable 
transportation  for  employment  and  health  purposes . 

4 .  Gaming  Benefits  the  State's  Tourist  Industry 

IV.  Completed  Projects /Programs 

1 .    Healing  Center  and  Social  Services 

The  Healing  Center  is  a  newly  completed  permanent 
structure  which  is  currently  in  operation.  The  Healing 
Center  is  staffed  with  Psychologists ,  Nurses,  and 
Counselors  that  service  the  Community.  The  Healing 
Center  has  fifteen  (15)  full-time  employees  and  a 
$800,000  annual  budget.  The  Healing  Center  staff  is  in 
addition  to,  and  complements  the  Tribe's  Social  Services 
program.  The  Tribe's  Social  Services  department  has  a 
staff  of  twelve  (12)  full-time  employees  and  an  annual 
budget  of  $400,000. 
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Education  Department  and  PreSchool 

These  departments  service  the  Tribe's  450  school  age 
children  and  other  Community  children.  The  Departments 
offer  Tutors  in  Schools,  Scholarships  and  other  services 
to  the  youth  of  the  Community.  The  Education  Department 
has  25  full-time  employees  and  operates  with  of  budget  of 
One  Million  Dollars  per  year. 

Waste  Water  Treatment  Plant 

This  facility  currently  services  the  Casino.  Eventually, 
this  treatment  plant  will  be  linked  to  tribal  homes  and 
other  businesses,  eliminating  environmental  concerns 
regarding  the  use  of  septic  tanks . 

Creation  of  Tribal  Leasing  Department 

Before  the  Tribe  operated  Class  III  Gaining,  the  Tribe  did 
not  have  resources  to  administer  its  land  leases. 
Moreover,  the  BIA's  supervision  was  almost  nonexistent. 
As  a  result,  the  Tribe  lost  extensive  revenues.  Lease 
premises  expanded  without  Tribal  authorization,  and 
environmental  concerns  went  unaddressed.  Currently,  the 
Tribe's  Leasing  Department  is  staffed  with  three 
employees  which  oversee  the  Leases  and  the  best  interests 
of  the  Tribe. 

Numerous  Charitable  Contributions 

The  Casino  and  the  Tribal  Administration 
contribute  to  many  charities.  The  annual  budget  for 
charitable  contributions  is  $500,000. 
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WRITTEN  TESTIMO>rV  OF  THE 
CONFEDERATED  TRIBES  OF  THE  COLVILLE  RESERVATION 

ON  S.  487 

BEFORE  THE  COMMITTEE  ON  INDIAN  AFFAIRS 

UNITED  STATES  SENATE 

JUNE  22  1995 


INTRODUCTION 

The  Confederated  Tribes  of  the  Colville  Reservation  (Colville  Tribes  or  Tribes)  submits  this 
testimony  in  support  of  S.  487  because  it  is  the  only  legislation  to  amend  the  Indian  Gaming 
Regulatory  Act  (IGRA)  proposed  to  date  that  recognizes  and  preserves  the  underlying  reasons 
Congress  adopted  IGRA  in  the  first  place  -  to  provide  a  statutory  basis  for  the  operation  of  gaming 
by  Indian  tribes  as  a  means  of  promoting  tribal  economic  development,  tribal  self-suflSciency  and 
strong  tribal  government. 

S.  487  is  intended  to  resolve  many  of  problems  inherent  in  the  Indian  Gaining  Regulatory  Act 
of  1988,  primarily  the  alleged  constitutional  infirmities  and  the  perceived  lack  of  adequate  federal 
regulatory  oversight  of  class  III  gaining.  The  Colville  Tribes  believes  the  current  Bill  is  a  good  first 
step  at  addressing  IGRA's  problems  and  is  the  only  pending  legislation  to  date  that  even  attempts  to 
preserve  the  Cabazon  standard  which  is  such  a  critical  part  of  current  law. 

The  Colville  Tribes  appreciates  the  Chairman  and  the  Vice-Chairman's  support  of  Indian 
gaming  over  the  years  and  hopes  to  continue  to  work  with  the  Committee  to  counter  the  current 
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efforts  in  Congress  to  curtail  Indian  gaming  Given  the  phenomenal  benefits  Indian  gaming  has 
brought  to  Indian  country  and  the  fact  that  Indian  gaming  accounts  for  less  than  1/10  of  state 
operated  gaining  activities  and  1/20  of  private  sector  gaming,  it  is  shocking  at  how  intense  the  anti- 
Indian  gaming  sentiment  has  become  The  Colville  Tribes  believes  the  historic  federal/tribal 
relationship  should  be  strengthened  and  the  state's  role  in  tribal  government  gaming  diminished  in  any 
legislation  to  amend  IGRA.  With  its  new  compacting  scheme.  S.  487  accomplishes  that  to  some 
degree. 

THE  FEDERAL  INDIAN  GAMBLING  REGULATORY  COMMISSION 

The  Colville  Tribes  supports  strong  regulation  of  tribal  gaming.  Even  though  it  is  in  the 
unique  position  of  not  needing  a  compact  in  light  of  the  Colville  case,  the  Tribes  has  worked  closely 
with  the  state  of  Washington  and  local  communities  to  institute  a  regulatory  program  that  protects 
the  gaming  patron  and  ensures  an  honest  operation. 

Last  year  the  Tribes  entered  into  an  agreement  with  the  NIGC  to  conduct  Criminal  History 
Record  Inventory  (CHRI)  on  all  casino  employees  and  business  licensees  to  ensure  its  ability  to 
conduct  adequate  background  checks  Before  the  Colville  Tribal  Enterprise  Corporation  opened  the 
Mill  Bay  Casino  on  June  4,  1994,  the  Tribes  expanded  the  Colville  Tribal  Gaming  Commission  to 
accommodate  its  increased  regulatory  responsibilities  and  increased  its  budget  $195,000  00  for  the 
remaining  portion  of  that  fiscal  year  The  FY  95  budget  for  the  Commission  is  expected  to  exceed 
$750,000.00 

The  Tribes'  Gaming  Cominission  does  independent  background  checks  and  licenses  each 
employee.  The  Colville  Tribal  Police  Department  has  officers  assigned  to  the  gaming  facility  in 
addition  to  the  regularly  assigned  gaming  commission  agents  who  independently  operate  a 
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surveillance  program    The  security  staff  employed  by  the  gaming  operation  also  has  established  a 
sophisticated  monitoring  and  surveillance  program 

The  Colviile  Tribes  is  pleased  to  see  that  the  Committee  considered  the  Tribes'  testimony  on 
S.  2230  and  retained  the  Indian  majority  on  the  NIGC  and  the  number  of  commissioners  at  three 
The  Colviile  Tribes  supports  placing  the  primary  decision  making  power  with  the  Commission  as  a 
whole  rather  than  vesting  it  in  the  Chairman  as  is  the  practice  under  the  IGRA 
MINIMUM  REGULATORY  STANDARDS 

The  Colviile  Tribes  has  long  been  an  advocate  of  minimum  federal  standards  with  the  tribes 
assuming  the  primary  regulatory  role.  S.  487  is  a  vast  improvement  over  S.  2230.  The  Tribes  is 
concerned  about  the  creation  of  another  advisory  committee  to  propose  rules  and  its  ability  to 
complete  the  job  in  the  allotted  time  frame  By  utilizing  the  work  already  completed  by  the 
NIGA/NCAI  Task  force  and  other  resources  and  by  avoiding  political  maneuvering  the  committee 
approach  may  be  a  workable  provision 

TRIBAL-STATE  COMPACTING  PROCESS 

S.  487  is  a  vast  improvement  over  the  current  compact  statutory  scheme.  The  Colviile  Tribes 
has  previously  testified  on  the  complete  failure  of  the  IGRA  compact  process  in  its  six  year  effort 
to  conclude  a  compact  with  Washington  State.  The  State  of  Washington  continues  to  raise  its  1 0th 
and  1 1th  Amendment  defenses  to  IGRA  and  refuses  to  address  the  issue  of  machine  gaming  thereby 
preventing  the  Tribes  of  Eastern  Washington  from  obtaining  a  compact  S  487  addresses  the 
constitutional  issues  surrounding  IGRA  and  should  lead  to  a  much  speedier,  less  onerous  compacting 
process.  For  those  Indian  tribes  who  are  still  waiting  for  IGRA  to  be  the  vehicle  for  economic 
development  and  self-sufficiency  contemplated  by  its  sponsors  some  8  years  after  its  passage,  any 
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resolution  of  the  constitutional  impasse  is  welcome  news  The  Colville  Tribes  still  contends  it  is 
preferable  to  take  the  States  out  of  the  equation  completely  and  authorize  a  strictly  tribal/federal 
process  but  understands  it  cannot  turn  back  the  clock  and  IGRA's  substantial  incursion  of  tribal 
sovereignty  is  here  to  stay.  As  proposed  S.  487  goes  a  long  way  in  mitigating  the  problem  of  a  state's 
refusal  to  negotiate  fairly  and  avoid  the  consequences  of  such  action  by  circumventing  the  federal 
court  remedies  contemplated  by  IGRA. 

GRANDFATHER  PROVISION 

The  Colville  Tribes  class  III  gaming  is  not  subject  to  a  compact  because  of  the  decision  in 
Confederated  Tribes  of  the  Colville  Reservation  v.  State  of  Washington.  20  Indian  Law  Rptr.  3 124 
(E  D  WA.  June  4,  1993)  which  held  that  IGRA  violated  the  10th  and  1 1th  Amendments.  After 
engaging  in  the  severability  analysis  required  in  such  cases.  Judge  Nielsen  struck  that  portion 
(§27 10(d))  of  the  Act  which  requires  a  compact  Colville  finds  itself  in  the  unique  position  (quite 
possibly  the  only  tribe  in  the  nation)  of  being  able  to  legally  proceed  with  class  III  gaming  under  the 
Supreme  Court's  rationale  in  Cabazon  without  a  compact  The  Tribes  has  testified  previously  before 
the  Committee  regarding  the  circumstances  surrounding  its  efforts  to  conclude  a  compact  with  the 
State  of  Washington  that  led  to  this  result  Representatives  of  the  Colville  Business  Council  recently 
testified  before  the  Legislature  and  Washington  State  Gambling  Commission  regarding  its  ongoing 
dispute    A  copy  of  that  testimony  is  attached 

The  language  of  section  12(e)  in  S.  487  must  be  sufficiently  broad  enough  to  not  only 
recognize  the  validity  of  compact  and  secretary  promulgated  class  III  gaming,  but  also  gaming 
conducted  under  circumstances  the  Colville  Tribes  finds  itself  in.    Alternatively,  any  amendment 
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should  include  a  provision  that  tribes  such  as  Colville  may  proceed  immediately  to  promulgation  of 
procedures  by  the  Secretary  of  Interior  rather  than  having  to  engage  in  another  round  of  fruitless 
negotiations  with  the  state  utilizing  newly  established  procedures. 

The  Colville  Tribes  will  work  closely  with  the  Committee  and  its  staff  to  fashion  a  remedy 
consistent  with  IGRA's  intent  and  federal  law  A  tribal  delegation  led  by  Chairman  Palmanteer  is 
available  to  meet  with  members  of  the  Committee  to  discuss  the  concerns  raised  herein  in  greater 
detail.  Again  we  thank  the  Chairman  and  Vice-Chairman  for  this  opportunity  to  submit  our  views 
and  your  continued  advocacy  on  behalf  of  Indian  people 
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STATEMENT  OF  JEANNE  JERRED 

COLVILLE  BUSINESS  COONCIL 

ON  BEHALF  OF 

THE  CONFEDERATED  TRIBES  OF  THE  COLVILLE  RESERVATION 

WASHINGTON  STATE  GAMBLING  COMMISSION 
JDNE  9,  1995 

Before  I  get  into  the  details  of  my  remarks,  for  those  of  you 
who  are  new  to  the  Commission,  I  wish  to  provide  some  background  on 
the  Colville  Tribes.  The  Colville  Tribes  is  a  confederation  of 
twelve  tribes  with  a  current  enrollment  of  8,150.  The  tribes 
constituting  the  Colville  Tribes  historically  governed  and  lived  in 
an  area  ranging  south  from  the  Columbia  River,  west  to  the  Cascade 
Range,  east  to  the  Spokane  River  and  Colville  Valley  and  north  into 
Canada.  The  present  Reservation  was  established  by  Executive  Order 
of  President  Grant  in  1872  and  exceeded  three  million  acres.  The 
North  Half  of  the  Reservation  was  returned  to  the  public  domain  in 
1892,  but  the  Tribes  retains  certain  lands,  hunting,  fishing, 
water,  power  and  other  rights  in  the  North  Half.  The  Reservation 
proper  consists  of  1.4  million  acres  bounded  on  the  south  and  east 
by  the  Columbia  and  on  the  west  by  the  Okanogan  River. 

The  Colville  Tribes  is  governed  by  a  fourteen  member  Business 
Council  representing  the  four  legislative  districts  of  the 
Reservation.  The  Tribal  Constitution  was  adopted  by  a  vote  of  the 
tribal  membership  and  approved  by  the  Commissioner  of  Indian 
Affairs  in  1938.   An  amendment  approved  by  the  membership  in  1990 
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established  the  Tribal  Courts  as  a  separate  branch  of  government. 
In  1984  the  Colville  Business  Council  chartered  the  Colville 
Tribal  Enterprise  Corporation  (CTEC)  as  an  independent  yet  integral 
part  of  the  Colville  Tribes.  The  express  purpose  for  CTEC  is  to 
develop  the  Tribes'  resources  in  an  orderly  fashion  and  generate 
profit  for  the  benefit  of  the  Tribes  and  its  individual  members, 
promote  economic  development,  provide  Indian  employment  and 
insulate  tribal  business  decision  making  from  politics.  CTEC  is 
overseen  by  a  five  member  board  of  directors  appointed  by  the 
Business  Council.  The  day  to  day  operations  is  the  responsibility 
of  its  CEO,  Clay  Antioquia. 

Chairman  Tull  and  members  of  the  Commission  I  come  before  you 
today  to  testify  in  opposition  to  the  proposed  rule  amending 
Washington  Administrative  Code(WAC)  230-04-400  authorizing  the 
Commission  to  deny,  suspend  or  revoke  a  gaming  license  if  the 
applicant  or  licensee  has  engaged  in  business  with  an  entity  that 
is  or  has  illegally  operated  gambling  activities.  The  Colville 
Tribes  certainly  would  never  presume  to  tell  this  body  or  any  other 
state  agency  what  laws  and  regulations  are  appropriate  adopt  in 
order  to  fulfill  its  statutory  mandate.  Likewise,  we  expect  the 
State  of  Washington  to  recognize  the  sovereign  right  of  the 
Colville  Tribes  to  determine  which  laws  are  necessary  to  regulate 
conduct  on  the  Colville  Reservation.  We  are  concerned,  however, 
that  the  proposed  rule  is  targeted  to  prevent  tribes  such  as 
Colville,  Lummi  and  Spokane  from  engaging  in  business  with  state 
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licensees. 

The  Colville  Tribes  and  the  State  may  legitimately  disagree  as 
to  the  effect  of  Confederated  Tribes  of  the  Colville  Reservation  v. 
State  of  Washington  and  whether  the  Colville  Tribes  is  fiillegally 
operating  gambling  activities,  f)  We  believe  that  the  rule  will 
discourage  state-licensed  entities  from  engaging  in  business  with 
the  Tribes.  This  is  not  the  first  time  the  Commission  has  used  its 
licensing  power  to  interfere  with  the  Tribes  business 
relationships.  The  Commission  threatened  International  Gameco  with 
license  suspension  if  its  subsidiary.  Oasis,  continued  to  do 
business  with  the  Tribes.  See  February  4,  1994  letter  to  Richard 
A.  Finnigan  from  Frank  Miller.  The  same  threat  was  made  to  the 
Tribes'  bingo  supplier,  Central  Amusement.  See  February  8,  1994 
letter  to  Patrick  J.  Sexton  from  Frank  Miller.  Although  the  parties 
felt  that  they  could  ultimately  prevail,  International  Gameco  did 
not  wish  to  forgo  4-6  months  of  paper  pull  tab  sales  while  it 
fought  the  license  suspension. 

The  Colville  Tribes  is  fearful  that  the  proposed  rule  will  be 
used  for  the  same  purpose.  The  effect  of  such  action  would  be  to 
prevent  the  Tribes  from  engaging  in  business  with  the  same 
reputable  enterprises  as  state  licensees.  By  promulgating  this 
rule  the  Commission  will  likely  force  the  Tribes  to  seek  other 
alternatives  and  enter  the  secondary  market.  If  applied  in  that 
manner  against  businesses  with  whom  the  Tribes  deals  the  Rule 
contravenes  the  State's  professed  policy  of  ensuring  clean  gaming. 
You  may  say  on  the  contrary, the  Rule  provides  a  tool  to  implement 
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that  policy.  On  its  face  it  does  because  the  language  of  the 
proposed  rule  is  neutral.  It  is  clear,  however,  the  Gambling 
Commission  and  its  Director  intend  to  use  it  against  the  Colville 
Tribes. 

Rather  than  engage  in  this  type  of  targeted  rulemaking,  the 
Colville  Tribes  believes  the  Commission  should  use  its  position  to 
seek  a  resolution  of  the  impasse  between  the  Tribes  and  the  State 
regarding  the  scope  of  gaming  issue.  Commissioner  Graham  seems  to 
have  a  good  appreciation  of  what  the  Tribes  went  through  during  its 
negotiation.  See  Letter  to  the  Editor,  Omak  Chronicle,  April  19, 
1995.  Unfortunately  the  State's  legal  strategy  has  been  to  avoid 
resolution  by  the  courts  out  of  fear  of  the  results.  See  Jon  McCoy 
statement  in  {DAnd  the  Dealer  Stays, ^  California  Lawyer  at  50-51, 
January  1993.  That  strategy  has  had  its  shortcomings.  Cf., 
Spokane  Tribe  of  Indians  v.  State  of  Washington.  28  F.3d  991  (9th 
Cir.  July  6,  1994)  with  Confederated  Tribes  of  the  Colville 
Reservation  v.  State  of  Washington,  20  Indian  Law  Rptr.  3124 
(E.D.WA.  June  4,  1993).  See  also,  Yavapai-Prescott  Indian  Tribe  v. 
State  of  Arizona,  796  F.  Supp.  1292  (D.  Ariz.  1992) (IGRA  does  not 
violate  the  Tenth  Amendment) . 

The  Colville  Tribes  is  just  as  concerned  about  properly 
regulated  gaming  and  has  devoted  in  excess  of  $500,000.00  funding 
the  Colville  Tribal  Gaming  Commission.  The  revenue  generated  by 
the  Colville  Tribes  is  used  for  governmental  purposes  in  much  the 
same  way  as  the  State's  lottery.  The  Colville  Tribes  stands  ready 
to  discuss  a  solution  to  our  impasse  that  will  preserve  the  Tribes ' 

4 


381 


right  to  engage  in  gaining  under  the  Indian  Gaming  Regulatory  Act 
while  at  the  same  time  addressing  legitimate  State  interests.  We 
believe  this  rule  is  another  misguided  step  in  the  State's  strategy 
and  will  heighten  the  tensions  between  our  respective  governments. 
We  ask  that  you  consider  another  solution  or,  that  failing,  defer 
implementation  of  the  rule  until  after  Seminole.  Rumsey  and  your 
litigation  with  the  Spokane  Tribe  reaches  its  final  conclusion. 
The  real  issue  is  not  governmental  authority  or  fear  of  illegal, 
unregulated  gaming,  it  is  the  ability  of  Indian  tribes  in  states 
such  a  Washington  to  engage  in  machine  gaming  under  the  IGRA. 
Unfortunately  you  refuse  to  allow  us  to  get  to  the  merits  of  that 
issue  and  continue  to  take  this  holier  than  thou  attitude  about  the 
legality  of  the  Tribes  gaming. 

As  Senator  McCain  so  eloquently  expressed  with  his  Additional 
Views  in  the  Senate  Report  accompanying  the  Indian  Gaming 
Regulatory  Act,  the  States'  and  gaming  industry's  true  interest 
extended  far  beyond  their  expressed  concern  about  organized  crime 
and  focused  on  protection  of  their  own  games  from  this  new  source 
of  economic  competition  -  Indian  gaming.  "[T]he  State  and  gaming 
industry  have  always  come  to  the  table  with  the  position  that  what 
is  theirs  is  theirs  and  what  the  Tribe[s]  have  is  negotiable." 

The  Colville  Tribes  agrees  with  the  State  of  Washington's 
lawyers  that  IGRA  illegally  required  it  to  negotiate  a  compact  and 
that  "[t]he  inclusion  of  the  mandatory  language  in  the  statute  is 
itself  sufficient  to  demonstrate  a  violation  of  the  Tenth 
Amendment."   The  Tribes  furthermore  agrees  that  "[t]he  use  of  the 
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federal  courts  to  compel  State  participation  magnifies  the  Tenth 
Amendment  defect  and  further  demonstrates  the  coercive  nature  of 
these  provisions."  See:  State  of  Washington  Reply  Brief  On  Motion 
to  Dismiss  at  13-14  (May  12,  1993).  The  State  of  Washington  wants 
nothing  to  do  with  the  IGRA  unless  an  Indian  tribe  capitulates  and 
agrees  to  the  onerous  limitations  Washington  State  would  impose  - 
limitations  that  neither  comport  with  federal  law  or  Congress's 
intent  when  it  enacted  the  IGRA.  The  Colville  Tribes  wants  nothing 
more  than  to  engage  in  gaming  as  contemplated  by  Congress  when  it 
enacted  the  IGRA  without  the  State's  interference. 

Unfortunately,  we  have  been  unable  to  overcome  our  legitimate 
disagreement  because  of  the  State's  refusal  to  utilize  the  federal 
court  forum  contemplated  by  Congress  when  it  adopted  the  Indian 
Gaming  Regulatory  Act  in  order  to  resolve  the  issue.  Adopting 
rules  designed  to  interfere  with  the  Tribes'  business  relationships 
is  not  the  solution  either.  I  call  upon  you  to  use  your  influence 
to  seek  a  fair  resolution  of  our  dispute  regarding  the  propriety  of 
machine  gaming  on  our  Reservation  under  IGRA. 

Thank  you  for  the  opportunity  to  present  the  views  of  the 
Colville  Tribes. 
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February  8,    1S94 

Patrick  J.    Searton,    Presidant 
CEHTRAL  AKUSIMENT 
903  K.   Conestoga  Blvd. 
Yaklna,   HA     98908 

Re:      Cabazon  itooieion 

Dear  Mr.   Saxton: 

As  you  aay  be  aware,  on  January  28,  1994,  the  U.S.  Cour-t  of  Appeals 
D.C.  Circuit,  announced  its  ruling  in  the  Cabaton  cas«.  In  it» 
decision,  the  appellate  court  affirmad  th«  dietrict  coort'e  decraa 
that  electronic  pull  tab  naohinoe  are  "electronic  facxinile*"  in 
accordance  with  25  U.8.C.  §2703  (7)  (B)  (ii)  ;  ther«fore,  they  fall 
within  th«  ol»BBification  of  Claee   III  gaming. 

Becauee  the  court  held  that  electronic  pull  tab  machines  fall 
within  Class  III  gaining,  these  maohinas  are  "gambling  davicaa" 
pursuant  to  RCM  9.46.0241,  which  are  prohibited  under  Washington 
lav.  RCW  9.46.230.  International  Ganco,  llcsnsed  nanufaoturer, 
notifisd  tha  CommiBslon  that  your  company  is  faollitating  the  sale 
of  elsctronic  pull  tab  facainiles  for  use  in  gait^bliisg  dsvioes. 
Please  be  advlsad  that  you  have  violatad  the  abova  Washington 
statutes  by  aoliciting,  selling,  leasing,  and/oi"  transporting  or 
causing,  an  agest  or  otherwise  to  transport  gambling  devices  in  this 
state.  Anyona  in  violation  of  this  rule  io  guilty  of  a  felony  and 
may  be  fined  \xp  to  one  hundred  thousand  dollars  (§100,000)  and/or 
imprisoned  up  to  five    (5)    years. 

This  latter  will  serve  as  official  notice  that  you  hava  violated 
RCW  9.46.230,  You  era  further  notified  to  oease  and  dasist  all 
solicitation,  aales,  facilitation,  and/or  leases  of  theca  gambling 
devices  and/or  electronic  pull  tab  facsimiles  within  this  state, 
including  the  transportation,  whether  directly  or  bf  agent  or 
otherwise,  of  these  devices  through  or  across  Washirsgrton  state. 
The  continued  solicitation  or  facilitation  of  thm  sale  of 
electronic  pull  tab  facsimiles  for  use  in  the  sleotrouic  pull  tab 
gambling  devices  is  in  violation  of  RCW  9.46.230.  If  these 
activities  do  not  cease  immediately,  admirtistrative  charyes  will  be 
pursued  for  the  summary  eucpension  of  your  license  to  c^pcrate  as  a 
distributor  in  Washington.  In  addition,  other  remedies  may  be 
pursued  as  permitted  by   law. 

Should  yoa  have  any  questions  regarding  this  letter  or  issue, 
plesEe  coortact  Carrie  Sutherland  at  (206)  438-765K  x  374  or  1-800- 
345-2529    X    374. 
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STATE  Of  WASHINGTON 

GAMBLING  COMMISSION' 

Mailing  Atidnef':  CO.  Box  42400  •    Olympla.  Wjshlnglon  98504-2400  •    (206)  438-7654 
Location:  649  Woodland  Square  Loop  S.f .  •    Ucey.  Wjjhinglon  <J8503   •    fit  number  1206)  4J8-7503 

February  A,    1994 

Richard  A.  Finnigan 
Vandeberg,  Johnson  &  Gandara 
1900  First  Int«rBtate  Plaza 
1201  Pacific  Avenue 
Tacoma,  WA  98401-1315 

Re:   International  CaTneco 

Dear  Mr.  Finnigan: 

As  you  may  bo  aware,  on  January  28,  1994,  the  U.S.  Court  of 
Appeals  D.C.  circuit  announced  its  ruling  in  th«  Cabazon  case. 
In  its  dacision,  the  appellate  court  af firmed  -  the  district 
court's  decree  that  electronic  pull  tab  machines  are  "electronic 
facsimiles"  in  accordance  with  25  u.s.C.  §2703 (7) (B) (ii) j 
therefore,  they  fall  within  the  classification  of  Class  III 
gaining. 

Because  the  court  held  that  electronic  pull  tab  machines  fall 
within  Class  III  ganving,  theae  machines  are  "gambling  devices" 
pursuant  to  ROW  9.46,0241,  which  are  prohibited  under  Washington 
law.  RCW  9.46.230.  Please  be  advised  that  your  client. 
International  Gamaco,  has  violated  the  above  Washington  statutes 
by  soliciting,  selling,  leasing,  and/or  transporting  or  causing 
an  agent  or  otherwise  to  transport  gambling  devices  in  this 
state.  Anyone  in  violation  of  this  rule  is  guilty  of  a  felony 
and  may  be  fined  up  to  one  hundred  thousand  dollars  (§10Q,OOOj 
and/or  imprisoned  up  to  five  (5)  years. 

This  letter  will  serve  as  official  notice  that  International 
GaraecQ  has  violated  ROW  9.46.230.  Your  client  is  further 
notified  to  cease  and  desist  all  solicitation,  sales, 
facilitation,  and/or  leases  of  these  gambling  devices  and/or 
electronic  pull  tab  facsimiles  within  this  state,  including  the 
transportation,  whether  directly  or  by  agent  or  otherwise,  of 
these  devices  through  or  across  Washington  state.  The  continued 
solicitation  or  facilitation  of  the  sale  of  electronic  pull  tab 
facsimiles  for  use  in  the  electronic  pull  tab  gambling  devices  is 
in  violation  of  RCW  9.46.230.  If  these  activities  do  not  cease 
immodiately,  administrative  charges  will  be  pursued  for  the 
summary  suspension  of  International  Gamaco's  license  to 
manufacture  gambling  equipment,  in  addition,  other  remedies  may 
be  pursued  as  permitted  by, law. 

Should  you  have  any  questions  regarding  this  letter  or  issue, 
please  contact  Carrie  Sutherland  at  (206)  438-7654  x  374  or  1- 
800-345-2529  x  374. 


Since r 


Fran 
Director 
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Hoii;ud  Dicltslciii,  aKoriicy  /or  ihc  Run 
•IM./  Ihc  TMc  Mouiilain  B.ii„l  of  Indian 

tor  joliii  I'.iul  NkIioIs  c-wii  obc.uiifd  .1 
to  build  tlic  t'.icility 

Tribal  coiiiiciK  .icross  the  n.ition  be; 
comp.uts  pfiinittins;  hiyh-sinkc g.imu 
2 1 7-mciiilHT  M.ish.intiicket  Pi-qiiot  ti 
.ippiow  .1  Las  Vc-as-st>lc-  casino.  Who 
tube  sued,  aiyiiius;  tliat  even  thotij^b 
pressK  prohibits  Law  Vegas-style  gaiiibl 
once  a  year  to  run  a  "Las  Vegas  night. 
Indians  contended,  constituted   regiil. 


<■,•  B. 


egan  pushing  lor  state 
ig.  In  Connecticut,  the 


compact 

Amazingly  the  dis- 
irict  court  agreed, 
rmding  that  the  ev- 
einption  made  the 
state  l,i«  regulators 
rather  than  prohibi- 
tive The  state  refused 
to  negotiate  even  after 
the  decision  was  up- 
held on  appeal  IMtii- 
hanliickvi  Peqiioi  Tube  v 
O'lin.  (2d  Cir  149(1) 
913  F2d  1024).  forc- 
ing Secretary  of  the 
Interior  Manuel  Lujan 
to  dictate  procedures 
leading  to  a  conipact. 
With  the  help  of  a 
Malaysian  conglom- 
erate, the  Pcquot 
opened  a  S70-million 
casino  last  Februarv  m 
Ledvard,  near  the 
tow  n  of  New  London, 
that  operates  around 
the  clock  and  emploss 
2. Will  local  people 

In      Wi-;consin. 
though  casino  g.inies 
and    slot    macliines 
were  not  e-xpiessK  au- 
thorized, the  Lac  Du  Flambeau  Band  of  Lake  Superior  Chip- 
pewa Indians  argued  that  the  state  lotters  and  the  absence  of 
,111   outright   prohibition   permuted   reservation   gambling. 
Again  the  district  court  agreed. holding  that  "if the  state  allows 


ibe  .ivkfd  the  state  to      some  forms  of  gaming,  even  subject  to  extensive  1 


alaiion 


the  state  refused,  the 
Couiietticut  law  e.x- 
ng.  It  permits  chanties 

That  e.xeinption.  the 
tion  .ind  opened  the 


IF  A  STATE  PERMITTED  ANY  CASINO 
GAMBLING,  THE  TRIBES  COULD 
FORCE  THEM  TO  NEGOTIATE  A 
COMPACT.  IT  WAS  A  GOLD  RUSH, 
PLAIN  AND  SIMPLE. 


us  policy  IS  deemed  to  be  civil/regulatory  '  Liu  liii  f/.ii/iiuiiii 
B.iiid  of  Indians  v  ll'/s.  (WD  Wis  1991)  770  F  Supp  4»i. 

The  decision  let  loose  a  tlood  of  tribal  suits  m  Washington. 
Alabama,  Florida.  Michigan  and  Mississippi.  If  a  state  had  anv 
casino  gambling. a  state  lottery  or  a  "Las  Vegas  night '  statute. 
It  seemed  likelv  the 
federal  courts  would 
force  negotiations  for  a 
reservation  gaming 
compact.  It  was  a  gold 
rush,  plain  and  sin>ple. 
To  avoid  ad\  erse"de- 
cisions,  the  states  chal- 
lenged the  tribes'  abil-. 
irv  to  sue  them,  lohii 
McCov.  .m  assist.mt  at- 
t.MUev  general  in 
Washington  -t.Ke.  e\- 
■,s!.uns  liie  sn.l;.■.J^    the 
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■states  are  pursuing:  "If  you 
allow  any  form  of  Class  III 
gaining. and  you  have  Indi- 
ans within  your  borders, 
then  you  are  hkely  to  get  a 
Mashanliicket  or  Lac  du 
Flambeau  decision.  Our 
only  choice  is  to  get  out  of 
court." 

If  Indian  tribes  are  sover- 
eign,  state  attorneys  gen- 
eral argued,  then  so  are  the 
individual  states.  In  Missis- 
sippi Band  of  Choctaw  v  Mis- 
sissippi (SD  Miss,  1991)  No.  Civ  A  J90-C-408-C,  the  sute 
challenged  the  district  court's  jurisdiction  based  on  the  11th 
Amendment,  which  prohibits  federal  courts  from  assunung 
jurisdiction  over  state  litigation  brought  by  citizens  of  another 
state  or  country.  The  states  of  Alabama,  Michigan,  Montana, 
New  Mexico,  New  York,  Oklahoma  and  South  Dakota  filed 
similar  challenges  in  litigation  seeking  to  compel  negotiations 
for  Indian  gaming  compacts. 

The  states'  first  victory  came  in  Poarch  Band  of  Creek  Indians 
V  Alabama  (SD  Ala  1991)  776  F  Supp  550.  The  district  court 
dismissed  a  tribal  suit  on  1 1th  Amendment  grounds,  holding 
that  Alabama  had  not  consented  to  be  sued  and  also  that 
Congress  did  not  have  the  authority  under  the  Indian  Com- 
merce Clause  (US  Const  Art  I,  §8,  cl  3)  to  abrogate  state 
immunity. 

When  Howard  Dickstein  and  several  other  attorneys  filed 


TO  AVOID  ADVERSE  DECISIONS, 
THE  STATES  ADOPTED  A 
STRATEGY  OF  CHALLENGING  THE 
TRIBES'  ABILITY  TO  SUE  THEM 
IN  FEDERAL  COURT. 


suit  in  California  to  force  reservation  casino  gaming,  the  sute 
responded  with  a  jurisdictional  challenge  based  on  the  10th 
Amendment  that  had  proved  successful  in  Oklahoma  The 
district  court  had  ruled,  "A  critical  alternative  is  missing  in  the 
IGRA — a  State  may  not  simply  decline  to  regulate  Class  III 
gaming;  it  does  not  have  the  option  of  refiising  to  act"  Ponca 
Tribe  V  Oklahoma  (Civ  No.  92-988T). 

But  the  strategy  of  avoidance  didn't  really  halt  Indian 
gambling,  and  in  early  1992  Congress  again  held  hearings. 
Attorneys  for  the  tribes  denounced  the  gaming  commission 
and  the  states,  claiming  that  jurisdictional  challenges  ulti- 
mately would  prove  counterproductive.  "If  the  stales  win  the 
battle,  they  lose  the  war,"  says  gambling  expert  Rose  "If  the 
states  are  successful  in  getting  the  federal  court  to  eliminate 
the  compact  provision,  they  don't  eliminate  Indian  gambling. 
Thev  eliminate  their  role." 


Ousted    tribal    council    had   Big    plans 


if  a  suit  in  Santa  Ana  Dislricf  Court  goes 
the  way  attorney  Glenn  Feldman  hopes, 
Indian  reservations  v/ill  not  only  have  their 
sovereignty,  but  they  will  be  able  to  hire 
security  forces  with  broad  legal  enforce- 
ment powers.  Representing  the  ousted 
Chemehuevi  tribal  government  in  a  lawsuit 
against  San  Bernardino  County,  Feldman 
has  filed  a  motion  for  summary  judgment, 
scheduled  to  be  heard  on  March  15. 

The  conflict  reflected  in  the  suit  began  to 
heat  up  last  spring.  Christine  Walker,  tribal 
chairwoman,  hod  ruled  tfie  once-idyllic 
reservation  with  an  iron  fist,  and  the 
Chemehuevi  majority  had  been  protesting 
her  dictatorial  rule  for  months.  Some  hod 
been  barred  from  the  reservation  store, 
unable  to  buy  food  or  basic  supplies.  The 
tribal  community  center  hod  been  boarded 
up  for  over  a  year.  True  elections  hadn't 
been  held  in  years,  and  tribol  funds  had 
vanished.  Walker  hod  even  hired  security 
guards  from  the  Cabazon  reservation  hun- 


dreds of  miles  away — the  site  of  a  $25 
million  casino — to  patrol  the  reservation  in 
vehicles  that  looked  like  cop  cars,  flashing 
their  headlights  into  the  homes  of  intimi- 
dated residents. 

In  a  series  of  April  1992  raids,  San 
Bernardino  County  sheriff's  deputies  con- 
fronted and  disarmed  the  Cabazon  guards. 
Federal  agents  staged  a  helicopter  raid  on 
Walker's  home  and  the  council  office  o$ 
port  of  an  investigation  into  suspected  elec- 
tion fraud,  mismanagement,  nepotism,  civil 
rights  violations  and  embezzlement. 
Walker  and  the  entire  tribal  council  fled. 

Sorting  through  reams  of  evidence,  Indi- 
ans and  federal  agents  discovered  Walker 
hod  been  considering  a  proposal  to  build 
a  $53.9  million  hotel  and  casino.  She  had 
also  signed  a  contract  with  a  consulting 
firm  that  hod  hired  John  Poul  Nichols, 
brother  of  the  Cobozon's  chief  executive 
officer,  to  assist  in  setting  up  a  tribal  resort. 
As  the  federal  agents  worlted,  Cabazon 


security  officers  videotaped  the  dissidents. 
Matthew  Leivas — now  interim  tribal  chair- 
man— faced  their  cameras  and  sold,  "We 
know  all  about  you,  Nichols.  We  know  all 
about  your  gome." 

Feldman  demanded  that  the  county  re- 
move the  insurgents,  who  called  them- 
selves The  People  Speak."  When  persuo- 
sion  failed,  his  clients — including  John  Paul 
Nichols — sued.  Their  aims:  to  return 
Walker  to  office,  install  her  hired  security 
force  from  the  Cabazon  reservation  and 
permit  tribes  to  have  concurrent  jurisdiction 
with  local  law  enforcement  in  those  few 
states,  including  California,  with  limited 
criminal  jurisdiction  on  Indian  lands. 

Whichever  way  the  court  decides, 
county  autfiorities  feor  the  cose  could  go  oil 
the  woy  ta  the  Supreme  Court — and  that  if 
FeWmon  ood  the  Walker  council  prevail, 
Indian  gambling  soon  may  be  backed  up 
^vith  guns. 

—  JONATHAN   UIIMAN 
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Letters  to  the  Editor 


Never  a  fair  playing  field         Real  heroes  are  right  h 


To  The  Chronicle: 

Have  jusi  digested  (Mary 
Koch's  March  8)  edriorial  'Gam- 
bling iniiiaiive  flawed  " 

As  one  of  the  five  members  of 
the  Washington  Stale  Gambling 
Commission.  I  would  like  to  add  to 
your  edilonal. 

Having  been  in  negotiations 
wnh  the  Indians  for  the  stale.  I  hive 
found  on  most  occasions  a  pitli  ui 
agreement 

As  o(  Ihis  date  there  arc  nine 
compacts  On  my  desk  are  four 
more  compacts  lo  be  jjassed  h>  the 
legislative  body  and  the  coinniis 
sion  and  tiien  forn.irded  to  ihc  y^l^ 
emor  for  hjs  signature  That's  1 2  of 
26  We're  proud  of  our  "batting  av- 
erage," 

Washingion  slate  is  recognized 
as  the  nation's  leader  in  Indian 
compacts. 

No,  ii  does  not  include  the 
Colvillc  Tribe  In  1992  I  worked 
with  Jude  Slensgar,  then  Coiville 
tribal  chairman,  on  a  compaci  It 
was  passed  both  by  the  iribe  and 
ihe  stale  of  Washington  In  the  last 
days  of  his  administration.  Gov, 
Gardner  refused  to  sign  the  com- 
pact on  what  1  consider  an  insignif- 
icant technicality,  Ii  was  purely  an 
insult  to  the  CohiUc  Tnbe,  so  Ihcy 
took  the  only  course  left  They 
went  their  own  way,  I  didn't  blame 
Ihem 

It  was  again  the  case  of  negolia- 
uons  on  the  local  level,  wluch  when 


sent  to  the  great  white  father,  were 
lock-jawed  by  those  who  didn't  or 
didn't  want  to  understand. 

As  you  and  I  know,  this  tactic  is 
one  of  the  reasons  the  Indians  do 
not  trust  the  government  Ii  has 
happened  so  many  times  in  their 
history 

As  for  "slot  machines,"  The 
slate  of  Washmgion  has  made  the 
mjchiiiesunl.'.w'ful  wiihmiisbor 
.Ic^-  lis  i!u ',.;■.-   l!  ,,.iMe-2!Tinned 


To  The  Chronicle: 

On  April  6  w-e  were  burning  a 
torn-down  shed  when  the  heat  be- 
came so  intense  it  threatened  to 
bum  our  standing  outbuildings 

We  called  91  1,  and  Okanogan 
and  Maloii  I-ire  dcpaniiicnts  imme- 
diately responded 

Through  their  quick  actions, 
knowledge  of  controlling  fires,  ef- 
lecii\e  euu.iniK'ii!  .iiid  a  suoni;  de- 


ilic  i 


"-  1 . 


vuicilier  we  iiio  commission,  are 
lor  slois  or  .i.Mipsi  ;hem  we  niusi 
iiillow  the  Uw 

There  is  :;,i  ;,.s::i  loi. c-.'i:.pro 
miseon  this  issue 

Personalh  haMng  grown  up 
wiih  boih  the  Colvilles  and 
Spokanes,  I  ha\e  more  than  once 
pleaded  their  case  for  gambling 
Por  Indian  inbcs  in  the  stale  of 
Washingion  I  have  backed  their  ef- 
forts My  fellow  commissioners 
know  this 

Gambling  in  the  slate  of  Wash- 
ington will  nexer  be  a  fair  playing 
field  Since  it  will  never  be,  let  it 
weigh  on  the  side  of  the  Indians, 
whose  need  is  the  greatest 

Your  editorial  on  the  initiative 
being  flawed  was  excellent  I  jusi 
wanted  to  add  my  views 
Sincerely. 

Patrick  J.Graham 
Colvillc 

Washington  Stale 
Gambling  Commissioner 


the  sianding  building 
Ourappreciauonof  Uv 
ers  IS  beyond  words 

To  the  people  of  Oi 
ley  who  might  say  her 
ed  in  Chicago  wuh  M 
or  on  television  or  inn 
fcr  the  suggestion  i 
heroes  are  right  here 
Valles  -  people  help: 


Rich, 


iid  M 


Be  intormed,  get  involve 


To  The  Chronicle: 

1  would  like  lo  thank  the  man- 
asemeni  of  out  local  radio  station 
KOMW  for  airing  Chuck  Haner's 
"For  the  People  "  program 

The  citizens  of  the  Okanogan 
now  ha^e  the  opportuniiy  lo  in- 
formed ncvss  thai  the  eastern  cstaL>- 
lishmeni.  through  their  controlled 
press,  has  deliberately  withheld 
from  the  citizens 

If  you  lo^e  our  country.  I  urge 
\ou  to  he  informed  and  then  get  in- 
volved to  save  iJie  freedoms  we  sull 


"For  the  People  '  A 
The  light  will  come  01 
atlempunc  to  control 
and  freedoms 

I  urge  you  lo  supjvT 
who  have  finally  brou 
lo  Okanogan  County 
agcmcniofKOMWai 
users 

People  perish  fn 
knowledec  Ii  niav  no; 
WUliam  Hai 
Okanogan 


THF  CHRONICLE  encourages  readers  lo  write  letter 
nor  for  a  free  and  wide-ranging  discussion  of  public  issue 
may  be  mailed  to  "Dear  John"  or  The  Editor.  Omak-Okano 
ly  Chronicle.  P  O  Box  553.  Omak,  WA  9S.^4  I 


SURVI\lN(i   rili.  S  TROKl.     1^  M.AKvKotii 
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Lake  Chclcin  Recreation  ffssociation 

r.O.  Box  '102,  Choian,  WA  98S16 
l-80()-4-CMFLAN 


Washington  State  Legislature  2-6-95 

To  Whom  It  May  Coocem: 

The  Lake  Chelan  Recreatioo  Associatjoo  would  like  to  go  oa  record  in  eupport  of  the  Mil]  Bay  Casino,  located 
near  Mansoo,  Washington,  and  would  consider  positive  any  cfforta  lo  appciTvc  its  current  operation  or  expansion. 

The  LCRA  is  a  non-profit,  public  service  organization  dedicated  lo  quali^  recrcationa]  development  in  the 
Greater  Chelan  Valley.  The  LCRA  works  whh  a  broad-based  group  of  city,  stale,  regional  and  federal  ageoacs,  as  weJI 
as  local  businesses  and  individuals.  It  is  developing  a  vallcy-widc  pubhc  trails  system,  funds  the  Annual  tire  &  Ice 
Winter  Fest  CeJebratiMi,  sponsors  the  Annual  Bike  Fest,  IGA  3  on  3  Slam  *N  Jam  Basketball  Tournament,  the  Chelan 
Chase  8K  Run,  and  provides  fiinding  for  such  events  as  the  Women's  World  Hang  Gliding  Championship  and  founding 
the  Lake  Chelan  Mountain  Bike  Chjb. 

Mill  Bay  Casino  is  now  an  unportant  partn^-  in  an  ever-growing  level  of  involvement  in  our  endeavors.  They 
provide  not  only  much-oceded  funding,  but  expertise  and  devote  their  own  advertising  to  our  projects.  Our  recently 
concluded  Winter  Fest  was  not  only  the  most  successful  as  a  local  celcbralioo,  but  was  the  first  in  10  years  to  put  funds 
in  OUT  treasury  rather  than  deplete  it-all  due  directly  to  the  involvement  of  Mill  Bay  Casino. 

We  arc  not  the  only  bcuefjciarics  of  their  willingness  to  fimd  and  assist  They  arc  open  to  all  service  dub  and 
benevolent  organizations,  and  have  worked  with  many  Chelan  and  Mansoo  businesses  to  help  market  their  services  by 
providing  incentives  through  the  casino.  Hotel  parking  lots  now  fUl  regularly  in  a  season  when  the>-  arc  traditionally 
vacant— directly  due  lo  the  involvement  of  Mill  Bay  Casino. 

The  promises  by  Mill  Bay  CasiriO  lo  become  an  active  asset  to  these  conmnmitics  have  proven  true  The 
increase  in  sorely-needed  off  season-busincss  is  evident,  and  an  increase  in  eniplo>TDcnt  (at  area  businesses,  not  the 

casino)  is  assured. 

Mill  Bay  Casino's  owners,  managers  and  staff  are  operating  a  good  business,  a  good  way,  for  the  gv.«od  of  ihe 
communities  of  both  Chelan  and  Mansoa 


Curt  EppcnoQ, 
Presidetit,  LCRA,  attc^racy 


RichUlhora, 

LCRA  board,  journalist 


JimUmesa, 

Vice  President,  LCRA,  developer 


Virginia  Murphy, 
LCRA  board,  retired 


LoricHaikey, 

Secretary.  LCRA,  Chelan  City  CoumSI 


Pat  Earlry. 

IjCRA  board,  real  estate  br»>ker 
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cgardi     to  thp  poFiti\p  economic  impact  tl->e  Lfike  Chelan 
resuJt  of  the  Mill  Ba)'  Casino. 


The  I^^ako  Chelaji  VaUe\-  is  coniprisod  of  rv^'O  small  population  areas:  Chelan 
(populauon  3,000)  and  vjninrorporated  Mansion  (p-opulation  1,500)  Our  dominsr, 
industries  —  agriculture  and  tourism  —  arc  both  seasonal  and  v,'eather  dependant 
Concerted  efforts  have  been  made  over  the  past  l^^•o  years  to  build  our  prime  Nisil 
summer  season  into  a  >ear  round  industry.  While  wc  ha\c  had  some  success  in 
extending  our  business  into  the  fall  through  autumn's  recreational  appeal,  v.'inte 
and  early  spring  ha%'e  still  laggi-d  fsr  behind. 

Coming  off  the  business  losses  endured  as  a  result  of  this  summers  de\fls;at:ng 
T>  i-e  Fjre.  this  winter  held  the  potenHal  to  be  the  "economic  final  straw"  to  rr.A.-i\ 
small  businesses  throughout  the  Lai.e  Chclar.  N'ailey 

Till-  .^::igief  largest  contr.buting  factor  to  econo.mic  Success  this  winter  has  been  tlit 
Mill  Ra)-  Casino.  Their  aggressive  marketing  stsnce  has  drawn  \Tsitors  b)'  the 
busload  to  t>ur  hotels,  boosting  occupancies  dur.ng  a  tin\e  period  whitfi  trjdition; 
has  meant  employee  lay-offs  Tlieir  generosity  and  financial  support  of  many  lod 
events  and  charities  has  furthered  their  causes  while  taking  some  of  the  press-ire 
the  business  coirunuJ\ity  while  they  regroup  from  the  fire.  They  are  the  single 
largest  private  business  emplo)-er  in  the  regio.n,  pumping  payroll  dollars  into  e\e 
facet  of  OLir  corrLmLuut)-  tlirough  direct  purchases,  indirect  purchases,  pa^,'roll  ta^e 
schcxi)  taxes,  .sales  taxes  and  more 


.^s  one  of  the  36r  members  which  tJie  Lake  Cl.e'.an  Charr 
represents,  wc  are  not  singling  the  Mill  Ha>  Casino  out  fc 
merely  Indicating  they  axe  o  viable,  integral  and  vital  mc 
deser\'ing  i^i  our  support. 


;'r  of  Commerce 
s^Hicial  treatment,  \s'c 
ber  of  our  con\mu."jt\ 


Thank  >oli  for  yc 

-        .  \^     -J 

Randy  Green 
IV-.ani   Hresidenl 


.>nsiderat: 


Lb;il-i*ahm.-^  ' 

executive    l>irer1or 


I^ik<-  C'tirUm  Chambci-  of  CcfiiinK  rc-t- 

Click-.li.  \\'Lir.h.lnKton     •     CiO'.^)  G8:^-3503     •      1-FOO--12-1 
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18009628723 


CARAVEL 

RESORT 


February  4,  1995 


Washington  State  Legislature 
Olympia,  Washington 


On  behalf  of  the  Motel  And  Hotel  Association,  I  would  like  to  express   our 
support  to  the  fvhil  Bay  Casino.   It  has  been  a  struggling  year  for  our 
community    to  overcome  a  very  dramatic  set-back  from  the  Tyee  Fire.   The 
Mill  Bay  Casino  has  spent  a  substantial  amount  of  advertising  dollars  in 
promoting  the  Chelan  and  Manson  area. 

We  have    visitors  come    at  a  time  when    it  is  considered  "Off  Season."   These 
visitors  have  become  our  guest  and  will  return  again  and  again.   The  Mill  Bay 
Casino  is  a  good  neighbor,   respectable  business  partner  and  has  the  support 
of  the  Hotel  And  Motel  Association. 


Sincerely, 


Vo^^ 


Stella  Walcker 

President  of  Motel  And  Hotel  Association 
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^  Communily  Hospilcil 


February  3,    1995 

To  hfhom  It  May  Concern: 

I  am  writing   this   Jetter    to  express  our  appreciation    to  Mi  J  J   Bay 
Casino  for    their  many  contributions    to  LaJce  Chelan    Valley  during 
their  first  year  of  presence  here   in   our  communi ty.       They  have 
kept    the   communi  ty   informed  each   step  of   the  way  regarding   their 
plans  and    "1  ike  a  good  neighbor,     they  've  always  been    there  "  for 
the   communi  ty. 

They  donated   the  entire  proceeds  from    their  first   opening  day   to 
the  Lake  Chelan   Communi  ty  Hospi  tal  's  home  health  and  hospice 
programs.       Similarly,     they  have  actively  contributed   their  human 
and  financial  resources    to  many  other  communi  ty  programs  such  as 
the  senior  meals-on-wheels  program. 

In  addi  tion    to    their  corporate   involvement   in    the  communi  ty.    Mill 
Bay  Casino  has  bad  a  positive  and  stabi  1  izing  economic   influence 
on   our  community.       The    tourist   season   which   used   to   only   last   from 
Memorial   Day    to  labor  Day   is  now  extended  well    into    the   winter 
months.      And  many  a    visitor    that  Mill   Bay  Casino  helped  introduce 
to  our  resort    town   by    the   lake  have   come   back  again   and  again  as 
repeat   business . 

This  posi five  economic   impact   would  not  have   been  possi ble   without 
the  presence  of  Mill   Bay  Casino.       Now,     it    is  hard    to  picture  Lake 
Chelan    Valley  without    the  Mi  J  J   Bay  Casino.' 

Sincerely, 


Moe  Chaudry 
Adminis tra tor 
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February  3,  1995 


To  Whom  it  May  Concern, 

We  have  a  condominium  reniaJ  business  in  Chelan.  With  Chelan  being  a  seasonal  resort 
town,  our  employees  number  as  many  as  fifty  during  the  peak  season  and  as  few  as 
eighteen  during  the  off  season.  We  have  struggled  for  many  years  to  expand  our  season 
through  marketing  of  fall,  winter  and  spring  activities,  to  no  avail. 

We  now  have  a  viable  attraction  in  the  Chelan  area  that  we  are  able  to  use  for  marketing  of 
our  shoulder  season.  That  attraction  is  the  Mill  Bay  Casino.  Already  this  past  fall  and  into 
the  winter  we  have  noticed  an  increase  in  reservations. 

With  our  desire  to  keep  trained  personnel  year  round  as  well  as  a  extend  our  ability  to  make 
a  steady  income,  we  are  in  favor  of  the  Mill  Bay  Casino.  We  would  support  any  legal 
decision  that  would  allow  them  to  continue  their  operation. 


Respectfully, 


Terri  Hellyer 
Operation  Manager 


393 


PO  Box  1509                                                                          /T*^%?^^-\  (509)682  2582 

Chelan.  Washington  980 1 G                                                  f/>'"!$V^^\^'i'_Mi  Tax  (509)  682  3531 

I^^E^l^^J  r^^^M  1800  962  8723 

CARAVEL 


RESORT 


August  12,  1994 


The  Honorable  Mike  Lowry 
Governor,  State  Of  Washington 
Legislative  Bldg. 
Olympia,  Washington    98504 

Dear  Governor  Lowry, 

I  realize  there  are  organizations  that  fee!  threatened  by  the  Indian  gaming 
operations  in  our  state.    As  a  business  owner  in  an  area  that  no_t-only  is 
seasonal,  but  recently  lost  revenue  because  of  fires,  I  would  like  to  add 
another  view  point. 

The  Mill  Bay  Casino   at  Wapato  Point  has  been  a  good  neighbor  and  generous 
supporter  of  our  community.    We  support  them  100%.  1  guess  my  point   is 
how  can  Wasliington  State  have    lottery  tickets,  keno,  quinto,  daily  double  , 
Dog  races,  and  other  scratch  lottery  tickets  and  not  give  the  same  rights  to  our 
Native  Indians.    People  are  going  to  gamble.  1  would  encourage  you  to  check 
the  statistics  of  Washingtonians  that  travel  to  Nevada  in  a  month.    Why  not 
let  our  Native  Indians  have  a  chance  to  improve  their  quality  of  Life  with 
jobs,  education,  and  medical  facilities. 

When  the  firefighters  in  this  area  were  tired  and  needed   rest  and  food.  All 
business  gave  a  $40.00  rate  $60.00  less  than  normal,  and  the  Mill  Bay  Casino 
had  all  firefighters  come  to  the  casino  for  free  meals.    A\nytl\ing  on  the  menu 
was  theirs  to  order.   They  have  been  a  major  contributor  to  events  in  our 
area.   Chelan  welcomes  the  Mill  Bay  Casino  and  are  partners  in  trying  to 
encourage  visitors  to  come  to  our  area  from  November  to  May  when  we  are 
sitting  empty,  but  still  have  major  bills  to  pay. 

Thank  you  in  advance  for  the  opportunity  to  voice  our  opinions  and  have 
you  possibly-iinderstand  our  position. 


Xjohn  Walckoi 
/      (^rirnvol  Kc.'^orl,  (  )\\'iu' 
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(509)687-9505  25  Wapalo  PoinI  Porkway     •      PO   Box  337     •     Manson.  WA  98831 

February  5,  1995 


800-967-8105 


Washington  State  Legislature 
Olympia,  Washington 

RE:   IMPACT  OF  INDIAN  GAMING  ON  LOCAL  BUSINESS 

To  Whom  It  May  Concern: 

We  are  a  small  business  who  is  experiencing  only  positive  effects  of 
Indian  Gaming  (operated  by  the  Colville  Indians). 

1.  The  Colvilles  initially  employed  304  persons  who  were  previously 
unemployed  or  on  welfare  -  made  tax  payers  of  them,  which  reduces 
the  tax  burden  on  the  rest  of  us.   A  large  percentage  of  these  new 
tax  payers  rent  living  quarters  in  our  area,  spend  their  money 
with  other  small  businesses  in  our  area  and  have  benefitted  our 
local  economy. 

2.  The  Colvilles  promised  to  at  the  onset  and  have  kept  their  promise 
to  be  a  good  partner  with  the  local  businesses  and  the  towns  of 
Hanson  and  Chelan.   While  they  operate  without  a  compact  with  the 
State  of  Washington,  they  have  voluntarily  contributed  their  share 
of  dollars  and/or  manpower  to  all  phases  of  the  community  they 
have  impacted.   They  have  formed  a  business  alliance  with  every 
interested  business  and  been  the  aggressive  creator  of  programs  to 
benefit  all  involved. 

3.  We  are  in  the  lodging  business,  obviously  necessary,  at  least  at 
the  present  time,  for  the  success  of  the  casino.   Lake  Chelan  is  a 
resort  area  that  flourishes  for  four  months  of  the  year  and 
starves  for  the  other  eight  months.   The  Indian  casino  has  made  us 
a  year-round  business.   While  cooperation  with  the  Casino  has  not 
made  us  rich,  it  pays  the  taxes  and,  best  of  all,  we  have  not  had 
to  lay  off  our  employees  as  usual  for  the  off-season.   We  are  only 
one  of  many  businesses  in  our  small  community  enjoying  these  bene- 
fits.  Tourist  related  businesses  such  as  restaurants  and  gas 
stations  have  of  course  realized  an  increase  in  business. 


395 


Pago  2, 

Washington  State  Legislature 


Numerous  retail  businesses  have  mentioned  to  us  that  their  January 
business  increased  for  the  first  time  in  years  and  they  have 
nothing  to  which  they  can  attribute  the  increase  except  the 

casino . 


Drop  a  pebble  in  water  and  it  ripples  and  ripples  and  ripples. 


ncerely , 


Sdncerel 


MV 


Michael  &  Carol 
Mountain  View  Lodge 
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News  Editor,  Lake  Chelan  Mirror 
POB  249,  Chelan,  WA  98816 

To  whom  it  may  concern,  Feb.  5,  1995 

It  is  my  Job  to  be  an  observer  and  reporter  for  the  communities  of  Chelan,  Manson  and 
Chelan  Falls.  To  do  this  I  attend  numerous  public  meetings  in  all  three  communities,  I  ask 
people  what  their  thoughts  are  on  issues  and  events  that  might  affect  our  residents  and  I 
keep  my  ears  and  eyes  open  for  all  the  news  that  can  be  read  in  our  newspaper,  The  LaJ(e 
Chelan  Mirror. 

Back  in  the  early  spring  of  1994,  members  of  the  Colviile  Federated  Tribe  and  their  at- 
torneys offered  a  public  meeting  so  they  could  explain  their  plans  about  building  a  casino 
near  Manson.  They  were  very  clear  that  a  casino  was  coming,  but  they  also  emphasized 
that  they  wanted  to  be  good  neighbors  and  they  wanted  to  hear  from  the  locals  about  how 
they  could  become  good  neighbors. 

The  Colvilles  met  March  IS  at  Manson  and  talked  to  around  100  residents.  On  March 
28  they  met  with  around  72  members  of  the  Lake  Chelan  Chamber  of  Commerce  to  an- 
swer questions.  The  Mirror  published  a  list  of  16  questions  and  answers  which  clarified 
everything  from  "Why  are  you  putting  a  casino  here?"  to  "Hon  will  you  help  with  the  ca- 
sino's Impact  on  water,  sewer,  roads,  and  schools?" 

John  Setterstrom,  Mill  Bay  Casino's  manager  who  organized  the  creation  of  the  casino 
from  bare  land,  has  ALWAYS  been  available  by  phone  or  in  person  to  answer  questions 
from  any  resident  who  took  the  time  to  call  him. 

Due  to  general  grumbling  by  residents,  and  my  own  personal  skepticism  about  a  casino 
coming  to  town,    I  decided  in  April  to  find  out  for  myself  if  the  addition  of  a  casino  to  a 
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News  Editor,  Lake  Chelan  Mirror 
POB  249,  Chelan,  WA  98816 

community  made  a  negative  or  a  positive  Impact  OR  no  impact  at  all.  I  did  not  loiow  what 
to  expect  when  I  called  police  ofTicers  In  counties  that  had  a  casino. 

I  interviewed  Whatcom  County  Sheriff  Dale  Brandland,  who  serves  near  the  Nookiak 
tribe's  (then)  one-year-old  casino  near  Deming;  Jim  Scharf,  Snohomish  County  sheriff 
who  serves  near  the  Tulalip  Tribe's  casino  at  Marysvllle;  and  Bruce  Haley,  law  and  order 
administrator  for  the  Lummi  Reservation  In  Whatcom  County. 

In  EVERY  instance,  the  officers  said  crime  had  GONE  DOWN  in  their  area. 

Sheriff  Brandland  said  he  had  seen  "no  negative  impact"  since  the  casino  came  to 
Deming  and  he  had  NOT  seen  an  increase  in  DWIs  or  prostitution  which  some  people 
expected. 

Sheriff  Scharf  said  crime  was  DOWN  by  20.7%,  even  though  the  dispatch  calls  were 
up  by  13%.  He  admitted  that  he  was  surprised  by  the  decrease  in  crime  and  that  he  had 
been  quite  skeptical  about  a  casino  coming  to  his  community,  but  he  said  the  facts  proved 
themselves. 

Officer  Haley  of  Lummi  also  said  crime  went  DOWN  by  24,6%  after  the  casino  came  to 
town.  He  said  it  was  due  to  the  extra  patrol  ofTicers  hired  by  the  casino  to  patrol  the  high- 
ways (there  is  only  one  road  In  and  one  road  out  to  the  casino).  He  said  even  though  traf- 
fic had  gone  up  by  15%,  that  crime  had  not.  (As  a  point  of  mention,  alcohol  is  not  served 
on  the  Lummi  reservation,  but  it  is  served  at  the  two  other  casinos.)  OfTicer  Haley  also 
said  that  the  Lummi  tribe's  unemployment  rate  dropped  from  S5%  to  45%  and  that  he 
saw  a  "complete  turnaround"  for  the  better  in  the  morale  of  Lummi  tribal  members, 
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News  Editor,  Lake  Chelan  Mirror 
POB  249,  Chelan,  WA  98816 

Officer  Haley  summed  up  his  comments  by  saying:  "I'd  love  to  say  there  is  a  downside. 
I  know  It  sounds  too  good  to  be  true,  but  I  can't  find  any.  The  casino  has  benefited  Indian 
and  non-Indian  alike.  It  has  benefited  many  people  in  the  area,  far  more  than  they 
know." 

Back  to  Mill  Bay  Casino  — 

The  casino  staff  Is  VERY  diligent  in  reporting  ANYONE  coming  into  the  casino  who 
is  intoxicated  or  appears  hostile  In  any  way.  I  cover  the  weekly  police  blotter  from  the 
county  and  the  city  and  I  SEE  this  with  my  own  eyes. 

I  know  that  the  city  police  officers  and  county  deputy  sheriffs  like  to  say  that  they  see  a 
"negative"  impact  from  the  casino  due  to  extra  traffic,  more  arrests  and  whatever  they 
can  come  up  with  to  get  MORE  law  and  justice  funding,  but  it  simply  is  not  true  if  you 
know  the  facts. 

For  example,  recently  a  Chelan  County  Deputy  Sheriff  told  the  Manson  Community 
Council  that  "calls  were  up"  since  the  casino  came  to  the  Manson  area.  He  IMPLIED 
that  CRIME  was  up.  Yes,  but  what  he  DID  NOT  tell  the  council  Is  that  the  casino's  em- 
ployees call  the  local  police  to  take  away  people  BEFORE  they  become  a  problem.  I  am 
very  aware  that  if  the  police  can  say  that  Mill  Bay  Casino  negatively  impacts  their  com- 
munity that  they  might  get  more  money  for  law  and  justice.  That  is  fine,  but  it  is  not  an 
HONEST  way  to  acquire  money  for  their  needs. 

I  do  know  there  are  a  lot  of  buses  (up  to  five  a  day)  that  travel  to  the  casino  so  traffic 
funds  might  be  needed  at  a  future  date,  but  the  casino  is  NOT  responsible  for  any  nega- 
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News  Editor,  Lake  Chelan  Mirror 
POB  249,  Chelan,  WA  98816 

live  impact  in  the  community.  I  hsve  rarely  seen  a  business  bend  over  backwards  to  help 
local  residents  as  much  as  I  have  seen  Mill  Bay  Casino  do. 

As  far  as  hiring  the  locals  —  The  Casino  spokesmen  were  always  up  front  about  telling 
locals  that  they  would  give  hiring  preference  to  Colvillc  tribal  members.  There  were  (and 
.still  are)  some  complaints  about  this,  but  they  come  from  whites  who  no  longer  work  there 
because  they  didn't  believe  the  statements  when  they  were  hired.  Vet,  the  casino  gave  lots 
of  public  notice  to  anyone  who  read  the  newspapers,  or  listened  to  local  radio  stations 
(including  Wenatchee). 

The  casino  also  has  worked  diligently  with  the  motels  and  resorts  to  offer  discount  cou- 
pon packages  to  their  guests  so  they  could  enjoy  the  casino  as  well  as  other  areas  In  Che- 
|jn  or  .Manson. 

Another  positive  change  I  see  is  that  the  casino  offers  a  FREE  shuttle  bus  for  their 
players  to  go  to  Chelan  or  Manson  to  shop.  I  have  read  about  towns  in  which  the  casinos 
don't  care  about  the  town's  business  and  tourists  are  bussed  to  the  casino  and  left  there  to 
play.  .Vol  so  for  Mill  Bay  Casino.  They  have  kept  their  promise  to  bring  shoppers  to  Che- 
lan Valley  and  I  see  the  shuttle  buses  around  Chelan  and  Manson  almost  every  time  I  am 
outside  of  the  newspaper  office. 

Another  benefit  I  sec  is  that  the  casino  employees  themselves  are  very  good  about  shop- 
ping "locally"  even  though  I  am  sure  few  of  them  actually  live  here  (they  can't  afford  to). 
I  sec  thcrn  often  In  Chelan  or  Manson's  stores,  restaurants  and  other  places. 

As  unc  of  Mill  Hay  Casino's  neighbors  I  can  not  say  ONE  bad  word  obi  ut  thoiti. 

1  encourage  you  to  vote  for  casinos  to  become  part  of  the  communities  In  this  sute.  Un- 
der the  fine  management  such  I  have  seen  from  the  Colvllle  Tribe  they  CAN  be  good 
neighbors.  They  have  already  proved  that  they  ARE  good  neighbors,  so  give  them  that 
chance. 

Thank  you. 

Sincerely, 


Gaylen  Willett,  news  editor.  Lake  Chelan  Mirror 
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WASHINGTON  STATE  SENATE 

COMMERCE  AND  LABOR  COMMITTEE 
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Mr.  Chairman,  members  of  the  Committee  my  name  is  Mathew 
Dick.   I  am  a  member  of  the  Business  Council  of  the  Confederated 
Tribes  of  the  Colville  Reservation  (Colville  Tribes) .   On  behalf 
of  the  Colville  Tribes,  I  want  to  thank  you  for  this  opportunity 
to  present  the  Tribes'  view  on  Senate  Bills  5277  and  5301  and  the 
State  of  Washington's  track  record  in  implementing  the  Indian 
Gaming  Regulatory  Act  (IGRA) ,  particularly  our  experience  with 
the  tribal/state  compact  process.   With  me  today  is  Council 
member,  Jeanne  Jerred,  and  Bruce  Didesch,  from  the  Office  of 
Reservation  Attorney. 

Before  I  get  into  the  details  of  today's  testimony,  I  wish 
to  provide  some  background  on  the  Colville  Tribes.   The  Colville 
Tribes  is  a  confederation  of  twelve  tribes  with  a  current 
enrollment  of  8,150.   The  tribes  constituting  the  Colville  Tribes 
historically  governed  and  lived  in  an  area  ranging  south  from  the 
Columbia  River,  west  to  the  Cascade  Range,  east  to  the  Spokane 
River  and  Colville  Valley  and  north  into  Canada.   The  present 
Reservation  was  established  by  Executive  Order  of  President  Grant 
in  1872  and  exceeded  three  million  acres.   The  North  Half  of  the 
Reservation  was  returned  to  the  public  domain  in  1892,  but  the 
Tribes  retains  certain  lands,  hunting,  fishing,  water,  power  and 
other  rights  in  the  North  Half.   The  Reservation  proper  consists 
of  1.4  million  acres  bounded  on  the  south  and  east  by  the 
Columbia  and  on  the  west  by  the  Okanogan  River. 

The  Colville  Tribes  is  governed  by  a  fourteen  member 
Business  Council  representing  the  four  legislative  districts  of 
the  Reservation.  The  Tribal  Constitution  was  adopted  by  a  vote  of 
the  tribal  membership  and  approved  by  the  Commissioner  of  Indian 
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Affairs  in  1938.   An  amendment  approved  by  the  membership  in  1990 
established  the  Tribal  Courts  as  a  separate  branch  of  government. 

In  1984  the  Colville  Business  Council  chartered  the  Colville 
Tribal  Enterprise  Corporation  (CTEC)  as  an  independent  yet 
integral  part  of  the  Colville  Tribes.   The  express  purpose  for 
CTEC  is  to  develop  the  Tribes'  resources  in  an  orderly  fashion 
and  generate  profit  for  the  benefit  of  the  Tribes  and  its 
individual  members,  promote  economic  development,  provide  Indian 
employment  and  insulate  tribal  business  decisionmaking  from 
politics.   CTEC  is  overseen  by  a  five  member  board  of  directors 
appointed  by  the  Business  Council.   The  day  to  day  operations  is 
the  responsibility  of  its  CEO,  Clay  Antioquia. 

CTEC  has  nine  separate  enterprises  ranging  from  its  family 
houseboat  rental  and  marina  facilities  on  Lake  Roosevelt  to  its 
sawmill,  Colville  Indian  Precision  Pine  near  Omak  and  Mill  Bay 
Casino  on  Lake  Chelan.   CTEC  employs  295  individuals  of  whom 
seventy-five  percent  are  Indians. 

The  Colville  Tribes  opened  its  Bingo  hall  in  1987.   It  was 
located  in  the  gymnasium  of  the  East  Omak  Community  Center  on  the 
Reservation  and  was  started  with  an  initial  investment  of 
$10,000.00  and  eight  employees.   The  first  two  years  of  operation 
were  so  successful  that  the  Tribes  was  able  to  build  a  new 
million  dollar  bingo  hall  on  the  Reservation  near  Okanogan, 
Washington.   The  Tribes  currently  employs  2  3  individuals  at  the 
hall,  of  whom  21  are  tribal  members. 

In  addition  to  providing  employment  opportunities  to  tribal 
members,  the  bingo  enterprise  has  started  a  college  scholarship 
program  for  members  interested  in  pursuing  education  in  the  field 
of  business.   Indian  business  clubs  sponsored  by  the  Tribes  have 
been  developed  at  local  high  schools  and  operate  the  gift  shop 
located  in  the  bingo  hall.   The  enterprise  has  also  provided 
funding  for  numerous  tribal  programs.    Besides  benefitting  the 
Tribes  and  its  members,  the  bingo  enterprise  worked  with  local 
governments  and  the  Bureau  of  Indian  Affairs  on  a  local  street 
improvement  project  that  was  funded  in  part  from  bingo  revenue. 
Additionally,  it  contributes  to  numerous  local  charities, 
including  county  police  charity  fund  drives.   Tribal  Bingo  is  a 
welcome  part  of  the  business  community  in  the  Okanogan  valley  and 
has  had  a  positive  effect  on  the  local  economy. 

The  Colville  Tribes  built  on  the  experienc.e  and  success  it 
gained  in  operating  Colville  Tribal  Bingo  to  develop  Mill  Bay 
Casino.   I  want  to  emphasize  that  the  Colville  Tribes  is  fully 
committed  to  ensuring  that  the  games,  the  enterprise  itself  and 
anyone  associated  with  it,  whether  as  player,  employee,  supplier 
or  regulator,  will  be  free  from  criminal  or  other  corrupting 
influences.  The  Tribes  has  instituted  programs  to  ensure  the 
integrity  of  the  tribal  gaming  operation. 
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GAMING  IN  WASHINGTON  STATE 

One  of  the  primary  reasons  Congress  enacted  the  IGRA  was  to 
provide  Indian  tribes,  in  those  states  which  authorized  some  form 
of  gaming,  to  conduct  such  gaming  to  fund  tribal  government  and 
programs  and  provide  for  the  general  welfare  of  its  members  in 
much  the  same  way  state  governments  have  used  state  sponsored 
gaming  revenues.   Washington  State  is  certainly  one  of  the  states 
that  allows  many  forms  of  class  III  gaming  wherein  Congress 
intended  Indian  tribes  are  entitled  to  engage  in  such  gaming 
under  the  IGRA. 

As  you  all  know,  Washington  conducts  a  state  sponsored 
lottery.   Casino  nights  (fundraising  events)  are  conducted  by 
non-profit  organizations  on  a  regular  basis.   Taverns  in  the 
State  of  Washington  are  allowed  to  sell  pull-tabs  as  a 
"commercial  stimulant".   Finally,  parimutuel  horse  racing  is  big 
business.   The  activities  associated  with  these  various  forms  of 
gaming  are  so  extensive  that  the  State  of  Washington  has 
established  three  separate  commissions  to  promote  and  regulate 
these  activities. 

The  State  operated  lottery  grosses  over  $350  million  dollars 
per  year.  Until  Boeing  took  over  Longacres,  horse  racing  added  an 
additional  $212  million  in  direct  wagers  plus  $50  million  in 
satellite  activities.   Members  of  this  Committee  have  introduced 
legislation  to  revitalize  that  "industry."   The  largest  amount  of 
money  wagered  in  the  State  is  on  pull-tabs  exceeding  one-half 
billion  dollars  per  year,  making  Washington  one  of  the  largest 
pull-tab  markets  in  the  world.   When  you  add  bingo,  Washington 
blackjack  and  the  activities  of  the  non-profit  organizations,  the 
State  of  Washington  is  one  of  the  top  ten  gaming  States  in  the 
Nation  where  close  to  $2  billion  dollars  was  wagered  last  year. 

I  cite  these  figures  to  underscore  the  Colville  Tribes' 
right  under  federal  law  to  engage  in  the  activity  conducted  on 
the  Colville  Reservation.   We  as  a  tribal  government  will  engage 
in  the  same  type  of  activity  that  Washington  promotes  daily  for 
similar  governmental  purposes,  particularly  with  regard  to  the 
state  lottery.   When  you  juxtapose  the  extensive  amount  of  gaming 
authorized  within  the  State  with  the  purpose  and  language  of  the 
IGRA  and  its  legislative  history,  the  unmistakable  conclusion  is 
that  Indian  tribes  in  Washington  are  entitled  to  engage  in  the 
type  of  gaming  which  S.5277  and  S.5301  attempt  to  restrict. 

THE  INDIAN  GAMING  REGULATORY  ACT  OF  1988  (IGRA) 

Congress  adopted  IGRA  in  1988  as  a  means  to  promote  tribal 
economic  development,  tribal  self-sufficiency  and  strong  tribal 
government.   IGRA  was  also  adopted  in  response  to  fears  of 
states,  such  as  Washington,  created  by  the  Supreme  Court's 
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decision  in  California  v.  Cabazon  Band  of  Mission  Indians 
fCabazon)  authorizing  tribes  to  engage  in  gaming  without  state 
interference  when  the  state  merely  "regulated"  as  opposed  to 
"criminally  prohibited"  gambling  within  its  borders. 

It  should  be  noted  that  while  in  Cabazon  the  Supreme  Court 
addressed  whether  the  Cabazon  Band  could  conduct  high  stakes 
bingo  and  cards  in  a  P.L.  280  state  free  from  state  regulation, 
its  did  not  limit  its  focus  to  those  games  in  determining  whether 
California  regulated  as  opposed  to- criminally  prohibited  those 
activities.   The  Court  looked  beyond  the  games  themselves  and 
relied  on  parimutuel  horse  racing  and  the  California  lottery  to 
support  its  conclusion  that  despite  the  fact  that  California 
criminally  prohibited  certain  activities,  overall  the  State's 
gaming  scheme  was  regulatory.  Under  IGRA  determinations  regarding 
the  scope  of  gaming  center  around  the  activities  as  a  class,  not 
a  particular  game  within  that  class,  e.g.  lottery. 

IGRA  was  an  unprecedented  intrusion  into  Indian  sovereignty. 
Red  Lake  Band  of  Chippewa  Indians  v.  Swimmer,,  74  0  F.Supp.  9 
(D.D.C.  1990);  aff'd  928  F.2d  467  (D.C.  Cir.  1991),  which  for  the 
first  time  authorized  states  to  have  a  say  in  the  conduct  of 
activities  by  Indian  tribal  governments  of  their  lands. 

While  IGRA  constituted  a  significant  intrusion  into  tribal 
sovereignty,  it  expressly  incorporated  the  Cabazon  standard  and 
provided  a  mechanism  for  tribal  and  state  governments  to 
determine  the  manner  in  which  gaming  would  be  conducted  on  Indian 
lands.   Rather  than  work  with  Indian  tribes  to  implement 
congressional  intent,  Washington  has  ignored  Cabazon  and 
subverted  the  compacting  process  established  by  IGRA  and  stymied 
Indian  tribes  right  to  engage  in  class  III  gaming.   Introduction 
of  legislation  like  S.5277,  S.5301  and  S.5602  only  strengthens 
that  conclusion. 

Washington  has  misinterpreted  or  simply  refuses  to  accept 
IGRA's  statutory  scheme.   Rather  than  allowing  the  parties  to 
resolve  the  issues  in  dispute  in  the  federal  court  forum  Congress 
established,  Washington  hides  behind  Tenth  and  Eleventh  Amendment 
defenses.   That  strategy  has  had  its  shortcomings,  however.   Cf., 
Spokane  Tribe  of  Indians  v.  State  of  Washington,  28  F.3d  991  (9th 
Cir.  July  6,  1994)  with  Confederated  Tribes  of  the  Colville 
Reservation  v.  State  of  Washington,  20  Indian  Law  Rptr.  3124 
(E.D.WA.  June  4,  1993) (copy  attached).   See  also,  Yavapai- 
Prescott  Indian  Tribe  v.  State  of  Arizona,  796  F.  Supp.  1292  (D. 
Ariz.  1992) (IGRA  does  not  violate  the  Tenth  Amendment) . 

Given  the  history  of  state  hostility  to  tribal  sovereignty. 
Congress  should  have  anticipated  that  implementation  of  IGRA 
would  be  difficult.   Stuart  Udall  once  observed:   "the  [states] 
idea  of  a  level  playing  field  is  that  Indian  sovereignty  be 
abolished  and  Indians  be  placed  under  the  jurisdiction  of  state 
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law."   Wholesale  adoption  of  state  law  was  not  contemplated  by 
IGRA's  sponsors. 

.  .  .  [W]hen  a  tribe  and  a  state  negotiate  a 
compact,  there  need  be  no  imposition  of  state 
jurisdiction  whatsoever.   Language  in  the 
report,  such  as  "the  extension  of  State 
jurisdiction  and  the  application  of  state 
laws"  and  "relinquishment  of  rights"  must  be 
read  in  their  full  context  of  a  compact  where 
a  tribe  requests  and  consents  to  such 
extension  or  relinquishment. 

*  *  *  * 

It  is  entirely  conceivable  that  a  particular 
state  will  have  no  interest  in  operating  any 
part  of  the  regulatory  system  needed  for  a 
class  III  Indian  gaming  activity  and  there 
will  be  no  jurisdictional  transfer 
recommended  by  the  particular  tribe  and 
state.   Congress  should  expect  a  reasonable 
and  rational  approach  to  these  compacts  and 
not  simply  a  demand  that  tribes  come  under  a 
state  system. 
134  Cong.  Rec.  S.  12651  (Statement  of  Senator  Evans). 

In  response  to  Senator  Evans'  remarks.  Senator  Inouye 
stated: 

The  compacts  are  not  intended  to  impose  de 
facto  state  regulation  ....  The  bill 
references  the  types  of  provisions  that  may 
go  into  compacts.   These  provisions  are  not 
requirements.   Some  tribes  can  assume  more 
responsibility  than  others  and  it  is  entirely 
conceivable  that  a  state  may  want  to  defer  to 
tribal  regulatory  authority  and  maintain  only 
an  oversight  role. 
134  Cong.  Rec.  S.  12651 

Rather  than  negotiate  compacts  in  good  faith,  government-to- 
government,  Washington  has  worked  to  protect  its  monopoly  in 
state-conducted  gaming,  and  has  insisted  that  state  law  prevents 
it  from  negotiating  for  any  gaming  activities  beyond  those 
specifically  authorized  by  state  statute.   That  interpretation 
emasculates  IGRA,  violates  basic  tenets  of  Indian  law,  the 
historic  relationship  between  Indian  tribes,  the  federal 
government  and  the  states  and  will  unfairly  restrict  any 
competitive  advantage  the  tribes  may  have  enjoyed  under  IGRA. 
See  Sen.  Rep.  No.  100-446  at  33-35  (Additional  Views  of  Mr. 
McCain  and  Mr.  Evans) . 

When  a  tribe  out  of  frustration  finally  does  sue,  the  state 
hides  behind  Tenth  and  Eleventh  Amendment  defenses  in  order  to 
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prevent  the  tribe  from  reaching  the  merits  of  the  case.  See 
California  Lawyer  at  50-51,  January  1993  (quoting  Washington 
assistant  attorney  general  John  McCoy).  Meanv;hile,  the  state's 
gaining  revenues  continue  to  increase  and  tribal  efforts  to 
capitalize  on  the  IGRA  are  stymied. 

THE  COLVILLE  TRIBES  EXPERIENCE  UNDER  IGRA 

The  Colville  Tribes  initiated  its  request  for  a  compact  to 
the  State  in  November  1988.   The  State  did  not  respond  until  May 
1989,  over  180  days  later.   The  first  negotiating  session  did  not 
occur  until  three  months  after  that.   After  six  months  of 
fruitless  discussions,  we  suggested  an  exchange  of  position 
papers  to  clarify  our  respective  interpretations  of  IGRA 
(attached) .   Subsequent  federal  court  rulings  substantiated  our 
negotiating  position.   Nevertheless,  the  State  insisted  that 
state  law  prevented  it  from  going  beyond  its  basic  position. 

Just  to  reach  an  accord,  we  reluctantly  agreed  to 
limitations  on  size,  scope  and  type  of  class  III  gaming.   Despite 
these  concessions,  another  year  and  a  half  passed  before  a  final 
draft  was  agreed  upon.   This  was  primarily  because  the  State 
refused  to  negotiate  the  play  of  video  devices  despite  their 
authorized  use  in  conjunction  with  the  state  lottery.   As  this 
Committee  will  recall  H-2147/91  was  adopted  to  restrict  gambling 
in  Washington  in  response  to  the  perceived  threat  of  Indian 
gaming  and  amended  RCW  67 . 70 . 040 (1) (a)  which  added  the 
prohibition  of  individual  play  in  conjunction  with  the  state 
lottery.   Washington  also  insisted  that  it  play  a  primary 
regulatory  role  and  that  the  Tribes  pay  it  a  percentage  of  net 
revenues  to  offset  impacts. 

Three  years  into  the  negotiations  with  the  passage  of  Senate 
Bill  6004,  the  State  created  a  multilayered  approval  process 
consisting  of  (1)  state  and  local  caucuses,  (2)  legislative 
committee  hearings  and  approval  recommendation,  (3)  hearings  and 
a  formal  approval  vote  by  the  gambling  commission,  and  (4) 
submittal  to  the  Governor  for  review  and  execution.   At  each 
level,  the  State  exacted  concessions  as  a  condition  of  approval. 
S.5277  proposes  that  once  a  compact  is  reached,  it  be  sent  to  the 
full  Legislature  for  consideration  and  approval.   We  believe  the 
current  process  is  unwieldy;  as  proposed,  S.5277  is  nothing  short 
of  nightmarish  and  arguably  violates  IGRA  on  its  face  given  the 
fact  that  the  Legislature  convenes  only  once  per  year  for  90 
days . 

After  conducting  the  necessary  Legislative  and  Gambling 
Commission  public  hearings,  the  Gambling  Commission  approved  the 
Compact   with  the  recommendation  of  the  Legislative  Review 
Committee  and  forwarded  the  Compact  to  the  Governor  for  his 
signature.   The  Colville  Business  Council  approved  the  Compact  8- 
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6  on  September  17,  1992  after  intense  debate. 

Upon  receiving  notice  of  the  Business  Council  approval,  the 
State  scheduled  a  signing  ceremony  for  October  12,  1992.   Rather 
than  go  through  with  the  ceremony,  however,  a  disgruntled  member 
of  the  State  Caucus  who  had  failed  to  exact  any  change  by  his 
testimony  at  each  of  the  Legislative  and  Gambling  Commission 
Hearings  opposing  the  Compact,  wrote  a  personal  plea  to  the 
governor  raising  the  same  issue.   He  demanded  that  the  Governor 
refuse  to  execute  the  approved  Compact  unless  the  Tribes  agreed 
to  limit  the  location  of  its  facilities  to  specific  reservation 
lands.   Despite  provisions  within  the  Compact  that  provided 
notice  and  participation  by  the  State  regarding  locations  and 
which  enabled  the  State  to  reopen  the  negotiations  if  a 
particular  site  created  unforeseen  burdens  on  the  State,  the 
governor  canceled  the  signing  and  sent  his  Chief  Counsel  and  the 
lead  state  negotiator  to  exact  further  concessions  from  the 
Tribes.   This  it  refused  to  do  and  the  Colville  case  was  born. 

The  State's  refusal  to  abide  by  the  accord  as  negotiated  led 
the  Colville  Business  Council  to  conclude  that  after  four  years, 
Washington  State  was  not  interested  in  finalizing  a  compact  other 
than  on  its  own  terms  (terms  which  violate  the  intent  and  purpose 
of  the  IGRA  and  ignore  its  provisions)  .  The  Tribes  only  recourse 
was  to  file  in  federal  court  under  the  remedial  provisions  of 
IGRA. 

The  Tribes  alleged  bad  faith.   The  State  argued  IGRA 
violated  both  the  Tenth  and  Eleventh  Amendments.   In  the  State's 
view,  Congress  could  not  waive  the  State's  immunity  from  suit  and 
allow  a  tribe  to  sue  in  federal  court.   Furthermore,  IGRA  is 
coercive  since  it  improperly  mandates  states  to  negotiate 
compacts  with  tribes  and  requires  it  to  regulate  Indian  gaming 
which  is  contrary  to  the  strictures  of  the  Tenth  Amendment. 

Unless  an  Indian  tribe  capitulates  and  agrees  to  the  onerous 
limitations  Washington  State  would  impose  -  limitations  that 
neither  comport  with  federal  law  nor  Congress's  intent  when  it 
enacted  the  IGRA,  the  State  does  not  want  the  Act.   We  have 
wanted  nothing  less  than  to  engage  in  gaming  as  contemplated  by 
Congress  when  it  enacted  the  IGRA. 


THE  COLVILLE  TRIBES  GAMING  OPERATION 

After  the  Federal  District  Court's  decision  in  Confederated 
Tribes  of  the  Colville  Reservation  v.  State  of  Washington, 
holding  IGRA  unconstitutional  and  severing  all  of  section  2710(d) 
of  IGRA  (copy  attached) ,  the  Colville  Tribes  concluded  that  it 
was  in  a  pre-IGRA,  post-Cabazon  environment  and  voted  to  proceed 
without  a  compact.  Colville  finds  itself  in  the  unique  position 
(quite  possibly  the  only  tribe  in  the  nation)  of  being  able  to 
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legally  proceed  with  class  III  gaming  under  the  Supreme  Court's 
rationale  in  Cabazon  without  a  compact. 

We  opened  a  class  III  gaming  facility  on  tribal  lands  on 
Lake  Chelan  on  June  4,  1994.   The  local  community  fully  supports 
the  Tribes'  operation  and  we  are  working  closely  with  Chelan 
county  and  the  adjacent  communities  to  mitigate  any  adverse 
impacts  that  might  arise. 

Rather  than  paying  the  State  Gambling  Commission  $250.00  per 
employee  for  background  checks  as  is  required  under  the  existing 
compacts,  the  Tribes  beefed  up  its  existing  Gaming  Commission  to 
accomplish  the  necessary  regulatory  functions  and  appropriated 
$195,000  for  that  purpose.   The  Tribal  Gaming  Commission's  budget 
for  FY  95  is  $540,000.00. 

The  Tribes  also  entered  into  an  agreement  with  the  National 
Indian  Gaming  Commission  to  conduct  Criminal  History  Records 
Inventory  on  all  our  employees  and  gaming  vendors  or  service 
providers  which  it  provides  to  the  Tribal  Gaming  Commission.   The 
Commission  then  conducts  a  further  background  check  and 
investigates  prior  employment  and  financial  history  before 
issuing  a  license. 

That  concludes  our  statement,  Mr.  Chairman.   Once  again 
we  thank  you  and  the  Committee  for  the  opportunity  to  testify 
here  today.   We  would  be  pleased  to  answer  any  questions  you  may 
have . 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  EASTERN  DISTRICT  OF  WASHINGTON 

CONFEDERATED  TRIBES  OF  THE 
COLVILLE  RESERVATION  v.  WASHINGTON,  el  al. 

No.  CS-9204:6-W  FN  (E.D.  Wash.,  June  4,  1993) 

Summary 

The  Confederated  Tribes  of  the  Colville  Reservation  initi- 
ated an  action  to  compel  Washington  State  and  certain  offi- 
cials to  comply  with  the  provisions  of  the  Indian  Gaming 
Regulatory  Act  (IGRA1,  25  C  S.C.  §  270!  el  seg..  and  the 
state  moved  for  dismissal  on  three  grounds:  (1)  sovereign 
immunity  under  the  eleventh  amendment;  (2)  state  sover- 
eignty under  the  tenth  amendment;  and  (3)  failure  to  state  a 
claim  against  the  individual  dei'endants. 

Concurring  that  the  eleventh  amendment  bars  the  action 
against  Washington  State  but  not  as  to  the  individual  defen- 
dants, the  district  court  holds  that  the  Indian  Gaming  Regula- 
tory Act  violates  the  tenth  amendment  to  the  U.S.  Constitu- 
tion because  in  providing  that  a  state  must  negotiate  a 
tribal/state  compact  in  good  faith,  the  Act  requires  a  state  to 
endeavor  to  create  a  regulatory  scheme.  The  court  further 
holds  that  while  the  Act  contains  a  severability  clause,  sever- 
ing the  portion  that  the  court  finds  unconstitutional  renders 
the  Act's  tribal/state  compacting  provisions  inoperable,  and 
thus  holds  that  the  entire  subsection  (d)  regarding  class  111 
gaming  must  be  severed  from  the  Act  as  unconstitutional. 

Full  Text 

Before  NIELSEN.  District  Judge 
NIELSEN,  District  Judge 

Order 

Before  the  court  is  defendants'  motion  for  dismissal  or,  in 
the  alternative,  for  a  stay,  Ct.  Rec.  5.  heard  on  May  28.  1993. 
Appearing  on  behalf  of  plaintiff  was  Reservation  Attorney 
Bruce  Didesch;  appearing  on  behalf  of  defendants  was  .Assis- 
tant Attorney  General  of  Washington  State  Jonathan 
McCoy.  Having  reviewed  the  record,  having  heard  the  oral 
argument  of  counsel  and  being  fully  informed,  this  court 
grants  the  motion  for  dismissal. 

Plaintiff  Confederated  Tribes  of  the  Colville  Reservation 
[tribe)  initiated  this  action  to  compel  defendants  Washington 
State  istate]  and  certain  officials  to  comply  with  the  provi- 
sions of  the  Indian  Gaming  Regulatory  Act  [IGRA],  25 
U.S.C.  §  2701  el  seq.  Under  the  terms  of  the  Act,  the  state 
shall  negotiate  in  good  faith  in  an  attempt  to  reach  a  compact 
with  the  tribe  regarding  regulation  of  class  III  gaming  activi- 
ties on  the  reservation.  If  a  compact  cannot  be  reached  within 
180  days,  IGRA  provides  for  court  intervention  to  resolve 
any  impasse. 

The  state  requests  dismissal  on  three  grounds:  (1)  sovereign 
immunity  under  the  eleventh  amendment;  (2)  state  sover- 
eignty under  the  tenth  amendment;  and  (3)  failure  to  state  a 
claim  against  the  individual  defendants.  The  state  in  the  alter- 
native also  requests  a  stay  pending  the  outcome  of  Spokane 
Tribe  of  Indians  v.  Washington.  790  F.  Supp.  1057  [19  Indian 
L.  Rep.  3066)  (E.D.  Wash.  1991)  cuirently  on  appeal  to  the 
Ninth  Circuit. 

The  argument  regarding  the  eleventh  amendment  jurisdic- 
tional bar  to  this  suit  is  identical  to  that  presented  in  Spokane 
Tribe.  This  court  concurs  with  the  well-reasoned  opinion  of 
Judge  Van  Sickle  in  the  Spokane  Tribe  case  and  concurs  with 
the  determination  that  sovereign  immunity  preserved  in  the 
eleventh  amendment  bars  this  action  against  the  state 


As  the  Spokane  Tribe  rationale  does  not  dismiss  the  indi- 
vidual defendants,  the  court  looks  to  the  tenth  amendment 
challenge  as  it  applies  to  the  individual  defendants,  an  issue 
not  raised  in  Spokane  Tribe.  For  the  purposes  of  this  discus- 
sion, the  court  will  continue  to  address  the  state  as  the  defen- 
dant. Any  enforcement  action  by  the  tribe  against  the  individ- 
ual state  officers  would  necessarily  be  in  their  official 
capacity  and  would  thus  be  against  the  state. 

The  state  claims  IGR,'^  impermissibly  compels  the  state  to 
negotiate  with  the  tribe.  The  tribe  counters  by  arguing  that 
the  state  can  simply  elect  to  do  nothing  and  then,  in  due 
course,  the  federal  government  will  step  in  and  do  the  regulat- 
ing the  state  is  avoiding. 

IGRA  provides  that  a  tribe  desiring  to  initiate  class  III 
gaming  shall  request  the  state  to  negotiate  a  compact  and 
"(u|pon  receiving  such  a  request,  the  State  shall  negotiate 
with  the  Indian  tribe."  25  U.S.C.  5  2710(d)(7)(A).  The  state 
is  required  to  negotiate  in  good  faith.  Id. 

The  tenth  amendment  limits  the  power  of  the  federal  gov- 
ernment "to  use  the  states  as  implements  of  regulation." 
Board  of  Salurct  Resources  v.  Brown,  No.  92-35004,  slip  op. 
at  4401  (9th  Cir.,  May  4,  1993).  In  Board  of  Naiural 
Resources,  the  Ninth  Circuit  held  as  violative  of  the  tenth 
amendment  a  statute  which  required  Washington  State  to 
issue  regulations  to  carry  out  the  federal  ban  on  the  export  of 
logs  from  public  lands.  Similarly,  IGRA  violates  the  tenth 
amendment  because  the  state  must  negotiate  a  tribal/state 
compact  "in  good  faith,"  this  requires  the  state  to  endeavor 
10  create  a  regulatory  scheme. 

The  tribe  asks  the  court  to  look  beyond  the  literal  words  of 
the  statute  and  to  its  overall  effect.  The  tribe  claims  that  if  the 
state  elects  to  do  nothing,  it  is  not  in  violation  of  the  federal 
law  and  thus  is  not  compelled  to  regulate  for  the  federal  gov- 
ernment. However,  this  argument  was  advanced  and  rejected 
in  Board  of  Natural  Resources,  Id.  at  4402-03  (unconstitu- 
tional statutory  directives  cannot  be  construed  as  merely  pre- 
catory admonitions).  This  court,  having  lound  the  ..\ci 
unconstitutional,  cannot  simply  choose  to  ignore  the  manda- 
tory language  which  forces  the  state  to  take  part  in  this  regu- 
latory scheme. 

The  court  is  aware  of  the  case  of  Yavapai- Prescoti  Indian 
Tribe  V.  .Arizona.  796  F.  Supp.  1292,  1297  [19  Indian  L.  Rep. 
3126]  (D.  .\riz.  1992)  which  holds  that  IGRA's  "terms  do  not 
force  the  state  to  enter  into  a  compact."  However,  Yavapai 
was  decided  without  the  benefit  of  Board  of  Saiural 
Resources. 

In  finding  that  IGR.\  violates  the  tenth  amendment,  this 
court  is  faced  with  the  issue  of  severability  of  the'unconstitu- 
tional  portions  of  IGR.A.  The  Act  contains  a  severability 
clause.  25  U.S.C.  §  2721.  The  tribe  requests  that  the  entire 
.Act  be  held  unconstitutional  whereas  the  state  requests 
merely  severing  the  offending  mandatory  language;  i.e.,  "the 
State  shall  negotiate. ..."  id.  at  section  2710(d)(3)(A). 

"A  court  should  refrain  fiK)m  invalidating  more  of  the  stat- 
ute than  IS  necessary."  Alaska  Airlines,  Inc.  v.  Brock.  480 
U.S.  678,  684  (1987)  (internal  quotes  omitted).  When  there  is 
a  severability  clause,  there  is  a  presumption  that  "the  objec- 
tionable provision  can  be  excised  from  the  remainder  of  the 
Statute"  Id.  at  686.  The  severability  analysis  involves  a  two- 
step  process:  (1)  if  severed,  are  the  remaining  provisions  fully 
operative;  and  (2)  if  fully  operative,  would  Congress  have 
enacted  iGRA  without  the  deleted  provisions.  Board  of  Natu- 
ral Resources,  slip  op.  at  4403-04. 

If  this  court  were  to  only  sever  the  mandatory  language 
from  IGR."!,  the  tribe  would  be  left  without  recourse  if  they 
are  unable  to  reach  an  agreement  with  the  state.  Thus  subsec- 
tion (d)  regarding  class  III  gaming  is  not  fully  operable  with- 
out the  unconstitutional  language.  Further,  even  if  subsection 
(d)  were  fully  operable  without  the  unconstiuiiiona!  portions. 
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the  language  of  the  act  and  the  legislative  history  indicate 
stale  parlicipaiion  and  speedy  resolution  of  any  impasse  were 
key  components  of  the  bill.  See,  e.g.,  25  U.S.C.  § 
27IO(d)(7)(B)(i)  (court  assistance  may  be  invoked  if  a  com- 
pact is  not  reached  within  180  days);  Senate  Report  No.  100- 
466,  100th  Cong,.  2d  Sess..  reprinted  in  1988  U.S.  Code 
Cong.  &  .\d.  News  3071,  3076  (the  Act  "does  not  contem- 
plate and  does  not  provide  for  the  conduct  of  class  III  gaming 
activities  on  Indian  land  in  the  absence  of  a  tribal-State  com- 
pact"). Therefore  the  entire  subsection  (d)  regarding  class  HI 
gaming  must  be  severed  from  the  act  as  unconstitutional. 

Because  of  the  above  holding,  this  court  finds  it  unneces- 
sary to  address  the  state's  allegation  of  a  failure  to  state  a 
claim  against  the  individual  defendants  and  its  request  for  a 
stay.  Accordingly, 

It  IS  ordered  that  defendants'  motion  to  dismiss,  Ct.  Rec. 
5,  be  and  the  same  is  hereby  granted.  The  clerk  is  directed  to 
file  this  Order,  forward  copies  to  counsel  and  close  this  file. 


UNITED  STATES  DISRICT  COURT 
FOR  THE  DISTRICT  OF  KANSAS 

KANSAS  ex  rel.  STEPHAN  v.  FINNEY 

No.  93-4098-SAC  (D.  Kan..  May  12,  1993) 

Summary 

In  an  action  seeking  a  determination  of  whether  the  laws  or 
constitution  of  the  state  of  Kansas  authorize  casino-type  gam- 
ing thereby  requiring  the  state  to  negotiate  tribal/state  com- 
pacts for  the  conduct  of  class  III  gaming  on  Indian  lands  pur- 
suant to  the  Indian  Gamine  Regulatory  Act  and  in  which  the 
Go^  ernor  of  Kansas  seeks  to  remove  the  action  to  federaf  dis- 
trict court,  the  district  court  grams  the  plaintiff's  motion  to 
remand  to  the  Kansas  Supreme  Court. 

Full  Text 

Before  CROW,  District  Judge 
CROW.  District  Judge 

Memorandum  and  Order 

On  April  22,  1993,  the  defendant  filed  its  notice  removing 
this  action  from  the  Kansas  Supreme  Court  to  the  United 
Slates  District  Court  for  the  District  of  Kansas.  On  April  30, 
1993,  the  plaintiff  moved  to  remand  this  case.  (Dk.  7.)  The 
court  heard  argument  on  May  A,  1993,  and  is  now  ready  to 
rule. 

This  lawsuit  is  only  the  latest  chapter  in  the  Indian  gaming 
litigation.  Because  this  court  is  familiar  with  the  facts,  stat- 
utes and  case  law  through  its  other  cases,  a  brief  background 
will  be  provided  Enacted  in  1988.  the  Indian  Gaming  Regula- 
tory Act  (IGRA).  25  U.S.C.  §  2701  el  seq..  is  the  statutory 
basis  for  the  operation  and  regulation  of  gaming  by  Indian 
tribes.  It  groups  gaming  activities  into  three  classes.  It  also 
specifies  what  degree  of  governmental  regulation,  if  any.  is 
allowed  over  each  class.  The  focus  here  is  on  class  III  gaming 
which  covers  all  forms  of  gaming  not  within  class  1  or  class  II 
and  includes  parimutuel  betting,  banking  card  games,  slot 
machines,  and  jai-alai.  Class  III  gaming  is  lawful  under 
IGRA  only  if  authorized  by  a  tribal  resolution  that  has  been 
approved  by  the  chairman  of  the  National  Indian  Gaming 
Commission,  "located  in  a  state  that  permits  such  gaming  for 
any  purpose  by  any  person,  organization  or  entity."  and 


■'conducted  in  conformance  with  a  Tribal-State  compaci 
entered  into  by  the  Indian  tribe  and  the  State  "  ''5  U  S  C  § 
2710(d)(1). 

In  the  latter  half  of  1991.  the  Kicfcapoo  Tribe  of  Indians 
and  the  Praine  Band  of  Poiawatomi  Indians  Tribe  each  wrote 
Governor  Finney  requesting  negotiations  for  a  gaming  com- 
pact. After  negotiating  with  both  tribes.  Governor  Finnev 
signed  a  compact  with  the  Kickapoo  Tribe  on  January  16. 
1992.  and  a  compact  with  the  Potawatomi  Tribe  on  .Vlay  27. 
1992.  During  its  1992  session,  the  Kansas  Legislature  did  not 
act  to  approve  or  disapprove  the  compacts  nor  did  it  enact  a 
legislative  mechanism  for  approving  these  compacts  or  for 
negotiating  other  compacts. 

On  February  5.  1992.  the  Attorney  General  for  Kansas 
filed  in  the  Kansas  Supreme  Court  an  original  action  in  man- 
damus and  quo  warranto  challenging  the  Governor's  author- 
ity to  negotiate  and  enter  into  the  gaming  compact  with  the 
Kickapoo  Tribe.  In  March  of  1992.  the  Department  of  Inte- 
rior informed  the  Kickapoo  Tribe  that  the  compact  would  be 
approved  if  the  Kansas  Supreme  Court  found  that  the  Gover- 
nor of  Kansas  was  authorized  to  bind  the  state  to  the  con.- 
pact.  in  July  of  1992,  the  Kansas  Supreme  Court  filed  its 
opinion.  Stale  ex  rel.  Stephan  v.  Finney,  251  Kan  559.  836 
P. 2d  1 169  |19  Indian  L.  Rep.  5151]  (1992). 

On  the  threshold  issue,  whether  Kansas  is  "a  state  which  is 
subject  to  the  negotiation  provisions  of  IGR.A  relati\e'rt 
Class  111  casino  gaming."  the  Kansas  Supreme  Court  heW: 
"The  action  herein  is  based  upon  the  premise  that  Kansas  i^?-«-_"^^ 
'a  state  that  permits  such  gaming'  and  hence  is  subject  to  '  ^ 

negotiations  for  a  tribal-state  compact  under  1GR.^."  251 
Kan.  at  569.  571,  On  the  primary  issue  whether  the  Governor 
has  the  authority  to  negotiate  a  compact  with  the  Kickapoo 
Tribe  and  bind  the  state  to  its  terms,  the  Kansas  Supreine 
Court  held  that  the  state  legislature  had  not  enacted  legisla- 
tion conferring  the  Governor  with  the  authority  to  negotiate  a 
binding  compact  with  the  Indian  tribes;  that  federal  law  did 
not  require  or  designate  the  Governor  as  the  stale  representa- 
iive,  and  that  the  Governor  could  not  bind  the  state  to  a  com- 
pact which  included  in  its  terms  actions  that  are  clearly  legis- 
lative in  nature,  e.g.,  the  creation  of  a  state  gaming  agency. 
251  Kan.  at  572-83.  In  conclusion,  the  Kansas  Supreme  Court 
found  that  the  Governor  was  authorized  to  negotiate  with  the 
Kickapoo  Tribe  but  that  she  lacked  the  power  to  bind  the 
state  to  the  compact  negotiated. 

In  October  of  1992,  the  Kickapoo  and  Potawatomi  Tribes 
filed  separate  suits  in  the  United  States  District  Court  for  the 
District  of  Kansas  alleging  in  both  that  the  state  of  Kansas 
had  failed  to  negotiate  in  good  faith.  Beginning  in  February 
of  1993,  the  magistrate  judge  conducted  several  settlement 
conferences  attended  by  the  Governor,  the  Attorney  General, 
the  leaders  of  the  Kansas  Legislature,  and  counsel  for  all  par- 
lies. On  March  4.  1993,  the  Kansas  Tribal-State  Gaming 
Compact  Act,  1993  Senate  Substitute  of  House  Substitute  for 
House  Bill  2023  (Bill  2023)  took  effect  as  law  in  this  state.' 


'Bill  2023  aulhorizes  the  Governor  or  the  Governor's  represeniative 
10  negotiate  gaming  compacts  on  behalf  of  the  slate.  After  negoiia- 
lions,  the  proposed  compacts  are  submitted  to  the  Joint  Committee 
on  Gaming  Compacts,  consisting  of  three  senators  and  three  repre- 
sentatives, which  may  recommend  changes  to  the  compact.  The  Gov- 
ernor  may  resume  negotiations  after  receiving  the  comminee's  recom- 
mended changes  Eventually,  ihe  Join!  Committee  voles  either  to 
nd  the  approval  or  disapproval  of  the  proposed  compact  or 
lo  recommendation  on  the  proposed  compaci  If  the  legisla- 
scssion,  Ihe  compaci  in  the  form  of  a  resolution  to  approve 
[led  10  each  house.  If  a  majority  of  both  houses  voics  in 
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Statement  of  JoAnn  Jones 
President  of  Ho-Chunk  Nation 


Good  afternoon,  Chairman  McCain,  Vice-Chairman  Inouye,  Committee  members, 
and  tribal  leaders.  My  name  is  JoAnn  Jones.  I  am  the  President  of  the  Ho-Chunk  Nation  of 
Wisconsin.  We  appreciate  the  opportunity  to  submit  testimony  for  the  consideration  of  the 
Committee  concerning  S.  487,  the  Indian  Gaming  Regulatory  Act  Amendments  Act     " 

Introduction 

Before  proceeding,  I  want  to  express  our  appreciation  for  the  woric  of  this  Committee 
and  for  the  leadership  vMch  the  Chairman  and  Vice-Chairman  have  brought  to  the  consideration  of 
Indian  gaining  issues  in  this  and  the  last  Congress.  We  have  been  defending  Indian  gaming  for  over 
ten  years  now.  We  hope  the  end  is  in  sight,  and  we  support  the  resolution  of  the  gaming  debate  on 
the  terms  proposed  in  S.  487. 

Indian  gaming  first  came  under  attack  in  the  mid-1980s  ^^4len  states  attempted  to 
assert  jurisdiction  over  tribal  bingo  facilities.  In  1987,  the  Supreme  Court  in  Cabazon  recognized 
first.  Indian  tribes'  sovereign  right  to  make  their  own  choices  as  to  whether  and  if  so  how  to  conduct 
gaming  on  tribal  lands,  and  second,  their  right  to  do  so  free  from  state  regulation.  As  long  as  the 
tribe's  activities  do  not  violate  the  state's  public  policy,  the  Court  held  in  Cabazon.  the  tribe  has  the 
right  to  decide  what  games  to  operate  on  its  lands  and  how  to  regulate  these  games.  Cabazon 
remains  the  law,  and  we  strongly  support  S.  487's  recognition  of  its  holding. 
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Even  after  Cabazon.  we  continued  to  face  attacks  on  Indian  gaming.  Ultimately,  the 
Indian  Gaming  Regulatory  Act  ("IGRA")  was  enacted  and  we  believed  that  the  debate  had  ended. 
The  compact  process  established  by  IGRA  represented  a  compromise  supported  by  the  states  to 
address  their  governmental  interests.  Under  the  compact  provisions  of  IGRA,  the  states  acquired 
a  right  which  Cabazon  confirmed  did  nol  exist  -  the  right  to  negotiate  with  the  tribe  the  terms  upon 
which  gaming  wall  occur  on  tribal  lands.  But  IGRA  did  not  end  the  debate. 

During  hearings  conducted  in  the  102nd  Congress  and  again  in  the  103rd  Congress, 
states  continued  to  press  for  authority  to  regulate  Indian  gaming  and  repeated  their  baseless  claim 
that  organized  crime  poses  a  present  danger  to  tribal  gaming.  In  Cabazon.  the  state  had  also  claimed 
that  Indian  gaming  was  susceptible  to  infiltration  by  organized  crime  and  advanced  this  supposed 
susceptibility  in  support  of  state  control  of  tribal  gaming.  The  Supreme  Court  rejected  this  claim  as 
unsupported,  but  it  has  continued  to  be  advanced  by  the  states  in  an  attempt  to  justify  their  position 
that  states,  not  tribes,  should  control  Indian  gaming.  The  imstated  implication  of  this  unfoimded  fear 
has  been  that  Indian  tribes  could  not  adequately  protect  the  integrity  of  gaming  conducted  on  tribal 
lands.  Repeatedly,  the  Department  of  Justice  and  the  FBI  have  advised  this  Committee  that  there 
is  no  evidence  of  organized  crime  controlling  tribally  operated  games,  in  large  part  because  tribes 
have  carefiilly  regulated  these  games  themselves  under  the  fi-amework  Congress  established  in  1988 
when  it  enacted  IGRA. 

We  support  S.  487  because  it  proposes  amendments  to  IGRA  that  directly  respond 
to  the  concerns  raised  during  the  post-IGRA  hearings,  without  succumbing  to  the  states'  call  to 
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eliminate  tribal  control  of  Indian  gaming  and  without  accepting  their  groundless  claims  of  infiltration 
by  organized  crime.  In  short,  S.  487  addresses  the  problems  and  rejects  the  rhetoric.  It  is  now  time 
to  end  the  attacks  on  Indian  gaming  and  move  forward. 

My  testimony  today  will  focus  on  two  subjects.  The  first  is  our  support  for  the  tenns 
of  S.  487.  The  second  is  our  response  to  the  continued  efforts  of  the  states  to  suffocate  Indian 
gaming,  and  to  replace  the  tribes'  sovereign  right  to  conduct  gaming  imder  Cabazon  with  an 
"opportimity"  to  conduct  gaming  under  state  law.  We  urge  the  Committee  to  reject,  once  and  for 
ail,  this  attack  on  Indian  gaming  by  the  states. 

I.  The  Ho-Chunk  Nation's  Support  for  S.  487 

S.  487  focuses  on  three  key  issues  raised  in  the  discussion  before  the  103rd  Congress 
and  reflects  the  Conunittee's  serious  consideration  of  the  expressed  concerns  of  state  and  tribal 
governments  on  each  of  the  three  following  issues:  (1)  the  adoption  of  minimimi  federal  regulatory 
standards;  (2)  the  Tenth  and  Eleventh  Amendment  problem;  and  (3)  the  scop>e  of  gaming.  We 
address  each  in  turn. 

A.        The  FIRGC  and  minimum  federal  standards. 

Let  me  begin  by  putting  this  issue  in  context.  Effective  regulation  is  our  highest 
priority,  and  we  are  proud  of  what  we  have  achieved  in  this  area.  If  more  needs  to  be  done,  we  will 
lead  the  way.   But  we  believe  that  the  "criminal  infiltration"  claims  that  have  been  advanced  as 
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attacks  on  Indian  gaming  should  now  be  seen  as  just  that  —  attacks  on  Indian  gaming,  not  efforts  to 
enhance  the  regulation  of  Indian  gaming. 

We  support  the  proposed  expansion  of  the  federal  role  in  the  regulation  of  Indian 
gaming  because  it  enhances  the  effectiveness  of  the  existing  system  without  disturbing  the 
fundamental  framework  established  by  IGRA.  S.  487  recognizes  that  Indian  tribes  are  the  primary 
regulators  of  class  II  gaming,  and  that  tribes  and,  in  the  case  of  a  tribal-state  compact,  tribes  and 
states  should  determine  the  extent  of  federal  regulation  of  class  III  gaming.  Sec.  8(d)(2).  The 
Federal  Indian  Regulatory  Gaming  Commission  ("FIRGC")  would  both  reinforce  and  supplement 
this  framework. 

Two  major  changes  to  the  existing  regulatory  structure  are  proposed  in  S.  487  ~  the 
creation  of  the  FIRGC  and  the  adoption  of  federal  minimum  standards.  The  FIRGC  would  replace 
the  National  Indian  Gaming  Commission  ("NIGC"),  and  would  be  armed  with  broader  law 
enforcement  and  regulatory  powers  than  its  predecessor.  S.  487  makes  clear  that  the  FIRGC  would 
have  not  only  regulatory  responsibilities,  but  is  also  a  law  enforcement  agency.  Sec.  7(d)(4). 
Consistent  with  these  duties,  one  member  of  the  three  member  Commission  must  have  extensive 
experience  in  accounting  and  another  investigative  and  law  enforcement  experience.  Sec.  5 
(b)(5)(A)-(B).  S.  487  also  ensures  that  the  FIRGC  will  have  the  staff  necessary  to  fulfill  its  duties 
under  the  Act  by  authorizing  the  Chairperson  to  hire  the  personnel  necessary  to  carry  out  the 
functions  of  the  Commission.    Sec.  6(b)(1)(A). 
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An  important  element  of  the  FIRGC's  regulatory  responsibility  would  be  the  adoption 
of  minimum  standards.  These  standards  would  cover  the  following  areas:  background 
investigations,  licensing  of  persons  and  licensing  of  gaming  operations,  surveillance  and  security, 
procedures  for  protecting  the  integrity  of  the  rules  of  play,  credit  and  debit  collection  controls, 
controls  over  gambling  devices  and  equipment,  and  accounting  and  auditing.  Sec.  6(c)(l)-(2).  Any 
and  all  regulation  of  class  II  or  class  III  gaming  must  "meetQ  or  exceed[]  minimum  Federal 
standards  ..."  Sec.  8(a)(1)  and  (b)(1). 

In  accordance  with  the  minimum  standards,  the  tribe  (in  the  case  of  class  II  gaining) 
and  the  tribe  or  the  state  (in  the  case  of  class  III  gaming)  would  conduct  background  investigations 
and  licensing,  and  establish  internal  control  systems  for  the  operation  of  class  III  games.  Sec.  8(a) 
and  (b).  If  the  tribe  or  state  failed  to  regulate  in  compliance  with  the  federal  standards,  the  FIRGC 
would  assimie  regulatory  responsibilities  for  the  operation  until  the  tribe  or  state  can  resume  control 
in  accordance  with  the  standards.  Sec.  8(d). 

The  Nation  supports  this  approach.  The  changes  proposed  by  S.  487  both  further  the 
stated  policies  of  IGRA  -  the  promotion  of  tribal  self-government,  economic  development,  and  self- 
sufficiency  ~  and  provide  states  with  the  flexibility  to  opt  out  of  the  regulatory  process.  Not  only 
will  the  FIRGC  step  in  if  the  tribal  system  fails,  but  the  agency  also  has  available  a  variety  of  other 
regulatory  and  enforcement  powers  to  protect  Indian  gaming.  For  example,  S.  487  authorizes  the 
FIRGC  to  require  management  contractors  and  gaming  operators  to  obtain  a  license  notwithstanding 
the  licensing  requirements  of  the  tribe  or  state.   Sec.  10(b).   Asa  law  enforcement  agency,  the 
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FIRGC  would  have  access  to  information  from  federal  agencies,  and  state,  tribal  and  foreign  law 
enforcement  and  regulatory  agencies.  Sec.  7(d)(l)-(2).  The  FIRGC  would  also  have  the  right  to 
conduct  on-site  inspections  of  tribal  gaming  operations.  Sec.  7(a)(1)(H),  examine  and  audit  tribal 
gaming  records,  Sec.  7(a)(l)(I),  approve  management  contracts,  Sec.  7(a)(l)(T);  Sec.  10(d),  conduct 
background  investigations,  Sec.  7(a)(1)(D);  Sec.  10(f)(1),  and  issue  licenses.  Sec.  7(a)(1)(g);  Sec. 
10(f)(7). 

We  stand  as  positive  proof  that  Indian  tribes  are  committed  to  effective  regulation  of 
tribal  gaming.  The  Nation's  regulatory  system  is  established  pursuant  to  both  our  Gaming 
Ordinance  and  Compact,  and  aheady  provides  for  extensive  regulation  of  the  areas  to  be  covered  by 
the  federal  minimimi  standards.  The  Ho-Chunk  Gaming  Commission,  created  by  the  Ordinance, 
monitors  all  the  Nation's  gaming  operations,  financial  reports  and  audits,  issues  gaming  licenses, 
refers  apparent  violations  of  the  Ordinance  to  the  Nation's  legal  department  for  investigation,  and 
may  impose  penalties  for  violations  of  the  Ordinance,  its  orders,  or  licenses. 

Background  investigations  and  licensing.  The  Ordinance  requires  backgroimd  checks 
on  ^  key  employees.  This  includes  not  only  the  General  Managers,  but  all  employees  that  have  any 
direct  or  indirect  access  to  cash,  accounting,  gaming  devices,  security,  including  pit  bosses,  dealers 
and  all  persons  with  incomes  above  $50,000.  The  results  of  the  background  checks  are  sent  to  the 
NIGC  prior  to  the  issuance  of  a  license. 
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The  Ordinance  sets  forth  requirements  for  obtaining  a  gaming  license  as  a 
precondition  for  employment.  All  owners  or  controlling  persons,  management  officials  and  key 
employees  must  be  licensed.  All  management  personnel  must  pay  fees  to  cover  the  cost  of  licensing. 

Internal  Controls.  The  Nation  has  state-of-the-art  security,  surveillance,  on-line 
accounting,  and  audit  controls.  More  than  300  of  our  approximately  1,700  casino  employees  work 
in  the  security,  surveillance  and  accounting  areas  to  insure  the  integrity  of  the  games  to  protect  our 
customers  and  to  protect  the  Ho-Chunk  Nation. 

Security/Surveillance.  All  licensed  premises  are  patrolled  by  the  Nation's 
security  force  and  local  law  enforcement  agents,  and  subject  to  inspection  by  authorized  tribal 
officials.  All  electronic  games  of  chance  must  be  laboratory  tested  to  determine  their  compliance 
with  the  requirements  prescribed  by  the  Compact.  No  electronic  game  may  be  installed  in  our 
casinos  unless  the  manufacturer  certifies  that  the  machine  has  been  approved  by  the  laboratory  and 
conforms  to  the  standards  set  forth  in  the  Compact. 

Our  Compact  also  requires  the  Nation  to  conduct  security  audits  on  at  least  a  bi- 
annual basis.  The  security  auditors  examine  the  physical  systems  and  policies  and  procedures  that 
govern:  (1)  access  to  non-public  areas,  (2)  handling  cash  and  redemption  of  winning  electronic  game 
tickets  or  credit  statements  issued  by  electronic  games  of  chance,  (3)  protection  against  theft,  loss 
or  destruction  of  property  and  records,  (4)  the  randomness,  and  reliability  of  our  games,  and  (5)  the 
integrity  of  software  used  in  connection  with  financial  audits  and  gaming. 
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Accounting  and  Audits.  Pursuant  to  our  Ordinance,  the  General  Manager  of 
each  gaming  operation  must  submit  a  monthly  financial  report  to  the  Commission  and  the  Nation's 
Chief  Financial  Officer.  These  reports  include  itemized  statements  of  the  operation's  gross  receipts 
and  all  expenditures,  including  amounts  paid  for  salaries  and  benefits,  supplies  and  equipment.  The 
Nation  must  also  maintain  a  variety  of  records,  pursuant  to  our  Compact,  including  records  of  daily 
cash  transactions  for  class  III  games  at  each  location  and  analytic  reports  that  reflect  the  actual  and 
theoretical  hold  percentages  for  electronic  games  of  chance.  An  independent  nationally  reputed 
accounting  firm  conducts  all  gaming  audits  and  financial  reports  required  under  tribal,  state  and 
federal  law  for  the  Nation.  Any  gaming  related  contract  that  provides  for  the  purchase  of  supplies, 
services,  or  concessions  and  exceeds  $25,000  is  subject  to  an  annual  audit. 

Our  regulatory  system  shows  that  tribal  governments  have  the  capability  to  regulate 
gaming  on  tribal  lands.  S.  487  would  recognize  this  ~  as  well  as  the  tribes'  right  to  conduct  such 
regulation  itself. 

B.         Compacting  and  the  Tenth  and  Eleventh  Amendment  Problems. 

Before  discussing  the  Tenth  and  Eleventh  Amendment  problem,  I  would  like  to  make 
clear  that  Wisconsin  is  among  the  states  that  have  allowed  the  IGRA  process  to  work.  Wisconsin 
participated  in  a  declaratory  judgment  action  brought  by  the  Lac  du  Flambeau  Band  which 
determined  the  scope  of  gaming  in  1991,  and  entered  compacts  with  many  Wisconsin  tribes  on  the 
basis  of  the  Court's  ruling. 
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Despite  the  general  success  under  IGRA  as  evidenced  in  Wisconsin  and  other  states, 
a  number  of  states  have  blatantly  refused  to  comply  with  the  compact  process  established  by  the  Act, 
a  process  states  sought  in  1988.  The  right  to  negotiate  with  the  tribe  the  terms  upon  udiich  Indian 
gaming  will  occur  was  agreed  to  by  the  states  in  IGRA.  In  return  for  this  diminishment  of  tribes' 
sovereign  right  absolutely  to  control  gaming  on  Indian  lands  -  a  right  that  Cabazon  confirmed  — 
tribes  acquired  a  right  of  action  in  federal  court  against  states  that  refuse  to  comply  with  the  Act  by 
refiising  to  negotiate  compacts  with  tribes,  or  failing  to  negotiate  in  good  faith. 

The  states,  however,  have  not  kept  their  bargain,  and  continue  to  assert  Tenth  and 
Eleventh  Amendment  objections  to  the  very  terms  which  they  had  earlier  supported.  Eight  states, 
Kansas,  New  Mexico,  Oklahoma,  Washington,  Florida,  Alabama,  South  Dakota,  and  Michigan,  have 
asserted  Tenth  and  Eleventh  defenses  in  actions  brought  by  tribes  claiming  these  states  have  refused 
to  negotiate  in  good  faith.  Where  these  defenses  have  prevailed,  states  have  succeeded  in  sabotaging 
the  compact  process. 

The  majority  of  courts  have,  however,  rejected  the  states'  Eleventh  and  Tenth 
Amendment  defenses.  SssSxgx  Ponca  Tribe  of  Oklahoma  v.  State  of  Oklahoma.  37  F.3d  1422  (10th 
Cir.),  petition  for  cert-  filed,  63  U.S.L.W.  3477  (U.S.  Dec.  9,  1994)(No.  94-1029)(rejecting  Tenth 
and  Eleventh  Amendment  defenses  raised  by  Kansas,  New  Mexico,  and  Oklahoma);  Spokane  Tribe 
of  Indians  v.  Washington  State.  28  F.3d  991  (9th  Cir.),  petition  for  cert-  filed.  63  U.S.L.W.  3161 
(U.S.  Aug.  29,  1994)(No.  94-357)(rejecting  Eleventh  Amendment  defense  raised  by  Washington); 
Cheyenne  River  Sioux  Tribe  v.  State  of  South  Dakota.  3  F.3d  273  (8th  Cir.  1993)(holding  Eleventh 
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Amendment  does  not  bar  good  faith  action  against  South  Dakota).   Compare  Seminole  Tribe  of 

Florida  V.  State  of  Florida.  11  F.3d  1016  (1 1th  Cir.  1994).  cert,  granted. U.S. ,  130L.Ed.2d 

878  (1995);  Sault  Ste.  Marie  Tribe  of  Chippewa  Indians  v.  State  of  Michigan.  800  F.  Supp.  1484 
(W.D.  Mich.  1992).  But  because  of  a  conflict  among  the  circuit  courts,  the  availability  of  the 
Eleventh  Amendment  defense  will  be  decided  by  the  Supreme  Court  this  term  in  Seminole  Tribe  v. 
State  of  Florida.  No.  94-12  (1994). 

Now  states  once  again  seek  to  obtain  what  they  failed  to  obtain  in  the  Supreme  Court 
in  Cabazon.  and  in  Congress  through  IGRA  ~  absolute  control  over  Indian  gaming.  The  assertion 
of  Tenth  and  Eleventh  Amendment  defenses  only  aim  to  disguise  this  latest  attempt  in  an  ongoing 
effort  to  extend  state  control  over  tribal  lands.  As  a  result  of  this  effort,  tribes  are  brought  here  again 
today  to  discuss  the  same  issues  they  worked  with  states  to  resolve  in  1988  when  IGRA  was  passed. 
We  believe  that  the  amendments  to  the  compact  process  proposed  by  S.  487  would  end  this 
discussion  once  and  for  all,  without  unraveling  the  process  to  which  the  parties  originally  agreed. 

We  first  explain  the  compact  process  proposed  in  Section  12  of  S.  487,  and  then 
conunent  on  its  significance.  Similar  to  current  law  the  tribe  initiates  the  process  by  submitting  a 
written  request  to  negotiate  to  the  state.  The  tribe's  request  must  specify  each  gaming  activity  it 
proposes  to  conduct.  Sec.  12(a)(2)(A)(ii).  The  state  need  only  respond  to  the  request  within  30 
days  of  its  receipt.  Sec.  12(a)(2)(A)(ii).  If  the  state  decides  to  negotiate,  the  compact  negotiations 
must  begin  within  30  days  after  the  state's  response,  and  be  completed  not  later  than  120  days 
(unless  altered  by  agreement  of  the  parties)  after  they  begin.  Sec.  12(a)(2)(A)(iii). 

10 


422 


In  the  event  that  the  state  and  the  tribe  do  not  begin  negotiations  within  the  30  day 
period,  or  do  not  complete  negotiations  within  120  days  (or  an  agreed  to  time  period),  the  tribe  shall 
notify  the  Secretary.  Sec.  1 2(a)(2)(A)(iv)(I).  Upon  notification,  the  Secretary  will  ask  the  tribe  and 
the  state  to  present  their  respective  positions  within  60  days.  Sec.  12(a)(2XA)(iv)(II).  The  state  and 
the  tribe  must  indicate  to  the  Secretary  their  positions  regarding  the  gaming  activities  sought  by  the 
tribe,  the  framework  for  regulation  of  those  activities,  and  on  other  matters  the  Secretary  deems 
appropriate.  Sec.  12(a)(2)(A)(iv)(II).  Within  90  days  after  the  submission  ofwritten  statements  by 
the  state  and  the  tribe,  the  Secretary  will  approve  a  compact  that  best  meets  the  objectives  of  the 
Act  and  provides  for  background  investigations,  internal  controls  and  licensing  procedures 
consistent  with  the  Act  and  FIGRC  regulations.  Sec.  12(a)(2)(B)(i)(I)-(Il).  The  compact  becomes 
effective  upon  publication  in  the  Federal  Register,  Sec.  12(a)(2)(E). 

Upon  publication  the  tribe  or  state  may  challenge  the  Secretary's  final  action  under 
the  Administrative  Procedure  Act  ("AP A").  Sec.  12(a)(2)(D).  Except  for  an  APA  claim,  a  published 
compact,  for  the  FIRGC  and  any  federal  court,  will  constitute  "conclusive  evidence"  that  the  class 
III  gaming  it  authorizes  "is  an  activity  subject  to  negotiations  under  the  laws  of  the  state  where  the 
gaming  is  to  be  conducted.  . .."  Sec.  12(a)(2)(D). 

The  changes  proposed  by  S.  487  produce  positive  net  results.  First,  Section  12 
establishes  the  procedure  for  concluding  a  compact  that  allows  the  Secretary  to  step  in  when  a  state 
opts  out  of  the  compact  process.  Second,  S.  487  provides  the  state  or  tribe  with  the  right  to  challenge 
the  Secretary's  final  decision  under  the  APA.  This  has  the  dual  effect  of  eliminating  direct  litigation 
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between  states  and  tribes  over  the  scope  of  gaming,  and  resolving  any  Eleventh  Amendment  problem. 
Third,  Section  12  prohibits  the  Secretary  from  approving  any  compact  that  requires  state  regulation 
of  Indian  gaming  absent  state  or  tribal  consent.  Sec.  12(a)(2)(C).  This  provision  avoids  the  Tenth 
Amendment  claim  that  the  states  were  forced  to  undertake  regulatory  responsibilities  against  their 
will.  Thus,  the  objections  to  IGRA  by  states  that  cannot,  or  do  not  desire  to,  bear  the  cost  of 
regulation,  or  that  lack  the  expertise  or  desire  to  regulate  gaining,  would  be  eliminated." 

We  do  suggest  one  minor,  but  important  revision  that  would  clarify  a  state's  obligation 
under  the  Act.  At  present  Sec.  1 2(a)(2)( A)(ii)  arguably  imposes  a  minimal,  but  mandatory,  obligation 
on  the  state  in  requiring  that  it  "shall  respond  to  the  Indian  tribe."  (emphasis  added).  We  recommend 
that  the  Committee  make  clear  that  the  states  would  have  absolute  freedom  to  choose  not  to 
participate,  and  that  in  the  event  the  state  does  not  respond  in  30  days,  the  tribe  shall  report  to  the 
Secretary.  This  will  avoid  any  possible  Tenth  Amendment  claim  that  states  are  forced  to  participate 
in  the  compact  process.  Sec.  12(a)(2)(A)(iv)(I),  which  provides  that  the  tribe  shall  report  to  the 
Secretary  if  the  parties  do  not  begin  negotiations  within  30  days  or  do  not  complete  the  negotiations 
within  the  appropriate  time  period,  should  also  be  revised  to  cover  expressly  the  situation  when  a 
state  simply  chooses  not  to  act  upon  receipt  of  a  request  to  negotiate. 

C.         Scope  of  Gaming. 

As  of  March  23, 1995,  the  Secretary  of  Interior  had  approved  a  total  of  131  compacts 
involving  115  tribes  and  23  states,  and  more  await  secretarial  approval.  These  figures  attest  to  the 
general  success  of  the  compact  process  established  by  IGRA  on  all  issues,  including  the  scope  of 
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gaming.  S.  487  recognizes  this  success  by  providing  in  Section  12  that  a  tribe  may  conduct  Class 
III  gaming  if  it  is  "located  m  a  State  that  pemiits  such  gaming  for  any  purpose  by  any  person  ...'•  Sec. 
12  (a)(1)(B).  This  is  identical  to  the  existing  law.  25  U.S.C.  §27 10(d)(1)(B). 

As  the  number  of  approved  compacts  shows,  litigation  over  the  scope  of  gaming  is 
the  exception  to  the  rde  that  states  and  tribes  can  and  have  concluded  compacts.  Any  attempt  by 
Congress  to  change  the  rules  now  would  potentially  upset  the  balance  reflected  in  each  of  the  existing 
compacts,  and  put  at  risk  the  economic  success  that  Indian  gaming  has  brought  to  both  Indian  tribes 
and  the  non-Indian  community.  In  the  past  seven  years,  over  1 00  tribes  have  commenced  gaming 
operations.  The  Indian  gaming  industry  currently  grosses  several  billion  dollars  of  revenue  per  year, 
employs  tens  of  thousands  of  people  -  both  Indian  and  non-Indian  -  and  has  enabled  dozens  of  tribes 
to  achieve  economic  self-sufficiency.  Because  there  is  no  demonstrated  need  to  change  IGRA's 
provisions  on  the  scope  of  gaming,  Congress  should  not  entertain  any  such  proposal. 

11.        The  Ho-Chunk  Nation's  Opposition  to  State  Control  of  Indian  Gaming 

We  respond  below  to  the  assertion  made  by  opponents  of  hidian  gaming  that  Congress 
should  enact  legislation  that  would  impose  ftill  state  regulatory  control  over  all  present  and  future 
gaming  activities  by  Indian  tribes  on  their  reservations.  The  course  they  propose  would  destroy 
Indian  gaming.  Tribes  and  non-Indians  have  invested  several  billion  dollars  in  this  industry,  and 
tribal  games  employ  tens  of  thousands  of  people  -  both  Indian  and  non-Indian  -  in  every  region  of 
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the  country.  These  investments,  these  jobs,  and  indeed  ail  of  the  success  wliich  they  represent,  would 
be  lost. 

The  call  for  "state  regulation"  would  also  sacrifice  longstanding  federal  Indian  policy, 
first  established  by  the  founding  fathers  themselves,  and  reaffirmed  by  legal  decisions  beginning  with 
the  Marshall  Court  and  continuing  to  the  present  day.  This  policy  and  these  cases  recognize  Indian 
tribes  as  self-governing  societies,  protected  from  state  regulation  by  federal  law  so  they  can  make 
their  own  laws  and  be  ruled  by  them. 

Far  from  being  "fair,"  the  cry  for  state  regulation  of  Indian  gaming  would  deny  Indian 
tribal  governments  a  right  all  other  American  governments  possess  -  to  conduct  public  gaming  and 
use  the  revenues  from  it  for  essential  governmental  purposes.  Most  state  governments  have  elected 
to  do  exactly  that  in  the  lotteries  they  operate.  In  recent  years,  tribal  governments  have  made 
dramatic  strides  toward  economic  self-sufficiency  in  accordance  with  the  federal  policy  of  Indian 
Self-Determination.  Gaming  operated  by  tribal  governments  and  regulated  pursuant  to  IGRA  has 
played  an  important  part  in  this  success.  IGRA  was  enacted  by  Congress  "to  provide  a  statutory  basis 
for  the  operation  of  gaming  by  Indian  tribes  as  a  means  of  promoting  tribd  economic  development, 
self-sufficiency  and  strong  tribal  governments."  25  U.S.C.  §2702(1).  If  Indian  gaming  were 
subjected  to  comprehensive  state  regulation,  it  would  change  IGRA  beyond  recognition.  The 
proponents  of  such  legislation  would  force  those  tribes  that  have  achieved  self-sufficiency  to  return 
to  the  poverty  that  they  only  recently  left  behind,  punishing  tribal  self-reliance  and  initiative.  We 
strongly  urge  the  Congress  to  reject  the  course  that  they  propose. 
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A.  State  regulation  would  return  tribes  to  massive  poverty  from  which  they  have 
only  recently  escaped,  and  would  destroy  the  large  investments  and  thousands 
of  jobs  of  both  Indians  and  non-Indians  in  the  tribal  gaming  industry. 


State  control  of  Indian  gaming  threatens  to  return  Indian  tribes  to  the  desperate 
economic  conditions  and  federal  dependency  that  dozens  of  tribes  have  used  tribal  gaming  to  escape. 
Indian  tribes  use  gaming  revenues  to  provide  desperately  needed  education,  health  care  and  jobs  for 
their  members,  sometimes  virtually  eliminating  unemployment  on  their  reservations.  Pervasive 
poverty  had  remained  until  very  recently  on  virtually  aU  Indian  reservations.  The  words  of  President 
Nixon's  July  8, 1970  Message  to  Congress  ring  true  even  today,  "The  first  Americans  -  the  Indians  — 
are  the  most  deprived  and  most  isolated  minority  group  in  our  nation.  On  virtually  every  scale  of 
measurement  ~  employment,  income,  education,  health  —  the  condition  of  Indian  people  ranks  at 
the  bottom."  Despite  dramatic  improvements  in  the  past  25  years,  according  to  the  Census  Bureau, 
unemployment  among  all  Indians  is  still  nearly  1 5  percent.  Some  tribes  have  far  higher  rates.  The 
National  Center  for  Education  reports  that  more  than  one-third  of  Indian  children  still  fail  to  complete 
high  school.  The  suicide  rate  for  Indians  is  nearly  double  that  for  all  Americans,  and  alcoholism  is 
six  times  more  prevalent  among  Indians  than  other  Americans,  according  to  the  Indian  Health 
Service. 

As  we  discuss  below,  tribal  gaming  has  greatly  reduced  this  distress  for  tribes  in  many 
different  regions  of  the  country.  All  this  has  been  accomplished  at  virtually  no  cost  to  taxpayers,  as 
tribes  use  gaming  revenues  to  build  their  own  health  clinics,  finance  education  for  their  members  and 
provide  other  vital  public  services.  Because  Indian  tribes  are  federally-recognized  governments,  and 
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IGRA  requires  that  tribal  gaming  revenues  be  used  for  public  purposes,  the  whole  region  and  whole 
country  (and  the  federal  deficit)  benefits  when  Indian  poverty  is  reduced. 

For  example,  in  Wisconsin,  the  Ho-Chunk  Nation's  employment  tripled  in  1993, 
employing  nearly  85  percent  of  Ho-Chunk  members  in  gaming  enterprises.  Statewide  in  Wisconsin, 
Indian  gaming  has  taken  2,200  off  the  welfare  and  unemployment  rolls,  and  state  aid  to  Indian 
families  dropped  32  percent  in  1993.'  The  first  Indian  owned  casino  in  New  York  turned  a  once 
impoverished  Oneida  Nation  into  the  second  largest  employer  in  Central  New  York.^  The  Sault  Ste. 
Marie  Tribe  of  Chippewa  Indians,  the  largest  federally  recognized  tribe  in  Michigan  with  over  20,000 
members,  owns  and  operates  gaming  operations  which  employed  over  1600  people  and  produced 
over  100  million  dollars  in  gross  revenue  in  1993.' 

These  are  just  a  few  of  the  many  success  stories  than  can  be  attributed  to  Indian 
gaming.  Overall,  1 1 5  tribes  operate  gaming  casinos  in  23  states.  Although  most  tribes  (and  many 
large  tribes)  do  not  conduct  gaming,  public  tribal  gaming  is  the  only  vehicle  by  which  tribes  and  large 


'  Implementation  of  P.L.  100-497.  The  Indian  Gaming  Regulatory  Act  of  1988:  Hearing 
before  the  House  Subcomm.  on  Native  American  Affairs.  103rd  Cong.,  1st  Sess.  97  (1993) 
(statement  of  JoAim  Jones,  Chair,  Ho-Chunk  Nation). 

^  Indian  Gaming  Regulatory  Act  Amendments:  Hearing  before  the  Senate  Comm.  on  Indian 
Affairs.  103rd  Cong.,  2d  Sess.  227  (1994)  (statement  of  Ray  Halbritter,  Oneida  Nation 
Representative). 

^  Tribal  Government  Regulation  of  Gaming  Activities  on  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs.  103rd  Cong.,  2d  Sess.  118  (1994)  (statement  of  Bernard  Bouschor, 
Chairman,  Sault  Ste.  Marie  Tribe  of  Chippewa  Indians). 
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numbers  of  Indians  have  ever  been  able  to  attain  economic  self-sufficiency.  State  control  of  Indian 
gaming  would  return  over  100  tribes  and  literally  tens  of  thousands  of  tribal  members  to  high 
unemployment  —  probably  for  generations  ~  as  well  as  to  poverty  and  dependency  on  public 
expenditures. 

In  addition,  by  destroying  the  entire  lawful  tribal  gaming  industry  established  by 
Congress  in  IGRA,  state  control  of  Indian  gaming  would  destroy  billions  of  dollars  tribes  and  non- 
Indians  have  invested  in  the  industry's  gaming  facilities,  infrastructure  and  other  economic  ventures 
and  tens  of  thousands  of  Indian  and  non-Indian  jobs  in  every  area  of  the  country.  If  the  industry  is 
destroyed,  dozens  of  tribes  will  be  left  with  huge  debts  they  have  no  means  to  pay.  We  illustrate  this 
below  by  describing  some  of  the  tribal  gaming  enterprises  in  different  states,  evidenced  by  testimony 
before  the  Senate  Committee  on  Indian  Affairs  in  the  last  Congress. 

1.         Wisconsin 

The  Ho-Chunk  Nation,  a  once  impoverished,  struggling  Indian  community  had  a 
budget  of  $19  million  in  1993;  in  1992  we  were  $3  million  in  debt.''  Employment  tripled  between 
1992  and   1993  due  to  Indian  gaming,  which  has  taken  2,200  people  off  the  welfare  and 


"  Implementation  of  P.L.  100-497.  the  Indian  Gaming  Regulatory  Act  of  1988:  Hearing 
before  the  House  Subcomm.  on  Native  American  Affairs.  103rd  Cong.,  1st  Sess.  97  (1993) 
(statement  of  JoAnn  Jones,  Chair,  Wisconsin  Winnebago  Tribe  of  Indians). 
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unemployment  rolls  statewide.'   Nearly  85  percent  of  Ho-Chunk  Nation  members  are  employed  at 
the  gaming  enterprises,  yet  over  half  of  the  Nation's  employees  are  non-Indian.* 

In  1 994,  the  Ho-Chunk  Nation  and  its  casino  employees  paid  more  than  $  1 5  million 
in  State  and  Federal  taxes.'  According  to  the  Secretary  of  the  Wisconsin  Health  and  Human  Services, 
State  aid  to  Indian  families  had  dropped  32  percent  in  1993.*  In  January  of  1991,  the  total  of  AFDC 
cases  (or  families)  in  rural  casino  counties  was  4,182.'  In  December  of  1993,  the  number  of  cases 
totaled  3,217  ~  a  23  percent  decrease  in  less  than  36  months.'" 

In  the  two  and  a  half  years  since  the  Nation  signed  its  compact  with  the  State  of 
Wisconsin,  our  work  force  has  increased  five  fold,  making  the  Nation  Wisconsin's  71st  largest 
employer.  Our  2350  employees  reside  in  137  communities  in  36  counties  of  Wisconsin,  earn  an 


'14 

*  Id  at  102. 

'  Tribal  Government  Regulation  of  Gaming  Activities  on  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs.  103rd  Cong.,  2d  Sess.  34  (1994)  (statement  of  JoAnn  Jones,  Chair, 
Wisconsin  Winnebago  Tribe  of  Indians). 

'  Implementation  of  P.L.  100-497.  the  Indian  Gaming  Regulatory  Act  of  1988:  Hearing 
before  the  House  Subcomm.  on  Native  American  Affairs.  103rd  Cong.,  1st  Sess.  97  (1993) 
(statement  of  JoAim  Jones,  Chair,  Wisconsin  Winnebago  Tribe  of  Indians).  The  Secretary  credits 
Indian  gaming  as  a  major  reason  for  the  decline  in  aid  to  Indian  families.  Id. 

''Tribal  Government  Regulation  of  Gaming  Activities  an  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs.  103rd  Cong.,  2d  Sess.  74-75  (1994)  (chart  analyzing  data  from 
Wisconsin  Department  of  Health  and  Social  Services  5/3/94). 

'"  Id  In  January  1991,  total  AFDC  benefits  in  rural  casino  counties  were  $1,774,91 1  and 
in  December  of  1993,  the  total  decreased  by  26  percent  to  $1,31 1,208.  Id 
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average  salary  of  $21,000  per  year,  and  receive  health  and  life  insurance  benefits  worth  $3,900  per 
year.  Gaming  revenues  constitute  the  principal,  and  almost  exclusive,  source  for  our  payroll,  which 
will  soon  exceed  $  1  million  per  week. 

Our  gaming  revenues  have  also  made  the  delivery  of  much  needed  governmental 
services  a  reality  for  our  people.  In  1994,  the  Nation  constructed  four  Head  Start  centers,  and 
renovated  a  fifth.  We  provided  technical  job  training  to  1365  employees,  offered  GED  classes  to 
85  employees,  and  encouraged  academic  achievement  through  incentive  grants  and  attendance  at  the 
Unity  '94  Conference  for  minority  journalists.  Indian  gaming  has  also  improved  tribal  housing 
conditions.  Not  only  has  our  Housing  and  Public  Works  department  constructed  and  rehabilitated 
homes,  but  tribal  members  may  also  obtain  Down  Payment  Assistance  Grants  to  facilitate  home 
ownership." 

Other  governments  also  derive  benefits  from  our  gaming  success,  as  reflected  by  the 
unemployment  rates,  welfare  rolls,  and  income  tax  returns.  The  Nation,  for  example,  is  the  largest 
employer  in  both  Jackson  Coimty,  Wisconsin  and  Sauk  County,  Wisconsin.  Since  the  opening  of 
our  casinos,  these  counties  have  experienced  a  fifty  percent  (50%)  reduction  in  their  unemployment 
rates.  Local  counties  have  also  benefitted  from  financial  contributions  made  by  the  Nation  for  law 
enforcement  purposes,  including  fimding  for  a  91 1  system  in  Jackson  County.  Indian  casinos  in 


' '  More  information  on  the  economic  developments  our  gaming  enterprise  has  brought  to 
the  surrounding  Indian  and  non-Native  American  communities  are  included  in  our  report  "Working 
for  the  Future:  a  Report  to  the  United  States  Congress,"  January  1995  which  is  attached  to  this 
testimony. 
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Wisconsin  have  also  reduced  the  dependency  on  AFDC  at  a  rate  six  times  faster  than  the  rest  of  the 
state.  Finally,  the  State  and  federal  governments  will  have  collected  approximately  $15  million 
dollars  in  taxes  from  the  Ho-Chunk  Nation  and  its  employees  in  1994. 

Governments  are  not  the  only  beneficiaries  of  Indian  gaming.  Our  casinos  have 
stimulated  the  local  economy.  Increased  tourism  and  employment  in  the  area  around  our  casinos 
have  translated  into  increased  business  for  a  majority  of  local  establishments.  Professor  Carl  Borger 
of  the  University  of  Wisconsin  -  Stout  Department  of  Hospitality  and  Tourism  reported,  in  a  recent 
study  on  the  impact  of  our  gaming  enterprises  on  local  non-Native  American  business,  that  local 
businesses  experienced  a  fifty-two  percent  (52%)  increase  in  visitor  volume  during  the  peak  seasons, 
and  an  even  higher  increase  in  the  ofiF-season.  Ninety  percent  (90%)  of  the  businesses  indicated  no 
opposition  to  Indian  gaming,  and  only  ten  percent  (10%)  oppose  it. 

The  Nation  does  not  stand  as  an  isolated  example.  Gaming  revenues  have  brought 
similar  benefits  to  other  tribes.  These  benefits  should  not  be  jeopardized  by  altering  the  terms  of 
IGRA  on  the  scope  of  gaming. 
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2.         New  York 

Gaming  revenue  has  enabled  the  Oneida  Nation  to  become  economically  self-reliant 

in  five  short  years  while  significantly  benefiting  the  surrounding  communities.'"    Prior  to  1990  and 

gaming  development,  the  preliminary  results  from  an  Oneida  Nation  Comprehensive  Study  revealed 

that  65  percent  of  Oneida  households  surveyed  earned  an  annual  income  of  less  than  $15,000  per 

year.''  By  contrast,  the  Tribe's  weekly  payroll  by  late  1994  exceeded  $1  million.  Gaming  revenues 

have  been  used  by  the  Nation  to  repair  septic  systems  for  tribal  homesites,  construct  a  2,500  square 

foot  office  building  which  temporarily  houses  the  Oneida  Nation  Health  Center,  complete  the  Oneida 

Indian  Nation  Cultural  Center,'*  and  increase  dramatically  the  Nation's  services  to  its  members 

including  ~ 

—         Heating  subsidies  paid  directly  to  heating  suppliers  for  income 
eligible  members; 

Casework  and  counseling  services  are  available  for  aU  American 
Indian  families  within  a  six-county  service  area; 

Financial  assistance  and  referral  for  child  care  is  available  to  income 
eligible  enrolled  members; 

Individual  and  group  services  are  available  for  all  American  Indians 
within  the  six-country  service  area  for  alcohol  or  substance  abuse 
related  needs; 


'^  Indian  Gaming  Regulatory  Act  Amendments:  Hearing  before  the  Senate  Comm.  on  Indian 
Affairs.  103rd  Cong.,  2d  Sess.  227  (1994)  (statement  of  Ray  Halbritter,  Oneida  Nation 
Representative). 

"  Indian  Gaming  Regulatory  Act  Amendments:  Hearing  before  the  Senate  Comm.  on  Indian 
Affairs.  103rd  Cong.,  2d  Sess.  243  (1994)  (Summary  of  Development  Initiatives  for  the  Oneida 
Nation  of  New  York). 

'"  Id  at  252. 
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Scholarships  for  Oneida  members  for  post-secondary  education  and 
vocational  training,  including  advanced  degrees  from  accredited 
institutions  (in  1994,  70  members  received  scholarships)." 


The  Oneida  Nation  now  operates  a  5,000  square  foot  Health  Center  which  provides 
preventative  services  and  primary  medical  care  to  1 ,400  tribal  members,  their  children,  Oneida 
Territory  residents,  and  enrolled  members  of  recognized  Indian  Tribes  living  in  the  six  coiihty  service 
area.  The  Center  provides  medical  care,  prescriptions,  dental  services,  optical  services,  laboratory 
services,  health-related  education,  and  outreach  services.'*  The  Oneida  Nation  Housing  Authority, 
established  in  cooperation  with  HUD  provides  safe,  quality  housing  for  Oneida  members.  In 
September  1994,  the  first  series  of  buildings  in  a  housing  project  was  completed  offering  single 
family  housing  to  twenty  families  and  duplex  housing  to  ten  elders." 

The  Oneida  Nation  has  also  used  gaming  revenues  to  increase  public  safety  services. 
These  services  now  include  24  public  safety  officers  as  well  as  round-the-clock  dispatch/phone 
answering  service  delivered  by  their  fiilly  qualified  police  force.'* 

Most  valuable  to  both  Nation  members  and  the  surrounding  community  is  the 
employment  opportimities  the  Nation  provides  as  a  result  of  gaming.  By  May  31,1 994,  the  Nation 


"  Id  at  252-55. 
'*  Id  at  255. 
"  Id  at  256. 
"  Id  at  257. 
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employed  1832  employees  and  had  a  total  payroll  of  $26,805,926."    Eighty-eight  percent  (88%)  of 
these  employees  are  non-Indian.^° 

3.  Michigan 

The  Sault  Ste.  Marie  Tribe  of  Chippewa  Indians  is  the  largest  federally  recognized 
Tribe  in  Michigan  with  over  20,000  members.  Gaming  revenues  allow  the  Tribe  to  provide  services 
in  seven  counties  in  Michigan's  Upper  Peninsula,  a  predominantly  rural  area.  In  1993,  the  Tribe 
started  or  purchased  23  businesses  in  addition  to  the  casinos  and  employed  over  2,300  people  with 
an  aimual  payroll  of  $24  million  in  its  gaming  and  other  businesses.^'  These  business  ventures 
improved  the  overall  economy  of  the  area,  and  reduced  the  welfare  rolls  of  Mackinaw  county  by  the 
"largest  percentage  since  the  building  of  the  Mackinaw  Bridge,  when  everyone  had  a  job."^ 
According  to  the  Director  of  the  Department  of  Social  Services  for  Mackinaw  and  Luce  counties, 


"  Indian  Gaming  Regulatory  Act  Amendments:  Hearing  before  the  Senate  Comm.  on  Indian 
Affairs.  103rd  Cong.,  2d  Sess.,  273  (1994)  (  Table  II,  Employment  Data  by  Fiscal  Year  and 
Department). 

^°  l±  at  227  (statement  of  Ray  Halbritter). 

^'  Tribal  Government  Regulation  of  Gaming  Activities  on  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs.  103rd  Cong.,  2d  Sess.  199  (1994)  (News  Release;  John  Hatch, 
Communications  Director,  Sault  Ste.  Marie  Tribe  of  Chippewa  Indians). 

^^  Tribal  Government  Regulation  of  Gaming  Activities  on  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs.  103rd  Cong.,  2d  Sess.  203  (1994)  (letter  of  Bruce  J.  Dodson, 
Mayor,  St.  Ignace,  Michigan). 
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every  able  bodied  person  is  working  in  a  tluee  county  area  that  once  had  forty-seven  percent  (47%) 
unemployment." 

In  1993,  the  gaming  enterprises  of  seven  Michigan  tribes  employed  over  2,681 
individuals,  43  percent  of  whom  were  non-Indian,^"  and  49  percent  of  whom  were  previously 
on  welfare  or  other  assistance  programs."    "On  average,  tribal  unemployment  rates  [inMichigan] 
decreased  77  percent  as  a  result  of  the  availability  of  on-reservation  employment."^* 

4.         South  Dakota 

Tribal  gaming  in  South  Dakota  began  in  October,  1990  with  the  opening  of  the  Royal 
River  Casino  in  Flandreau.  Four  additional  tribal  casinos  have  begun  operation  since  the  first  one 
opened.  According  to  a  study  conducted  by  Dr.  Madden,  Professor  of  Economics  at  the  University 
of  South  Dakota,  in  1993  tourism  expenditure  in  the  five  counties  where  tribes  are  operating  casinos 
totaled  about  $3 1  million  ~  a  281%  increa.se  over  1 990."  Direct  employment  in  the  casinos  of  South 
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^*  Tribal  Government  Regulation  of  Gamine  Activities  on  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs,  103rd  Cong.,  2d  Sess.  52  (1994)  (prepared  statement  of  Kenny 
Meshigaud,  Chairman,  Hannahville  Indian  Community,  Michigan). 

^'  li 

^*  Implementation  of  the  Indian  Gaming  Reeulatorv  Act:  Hearing  before  the  Senate  Comm- 
on Indian  Affairs,  103rd  Cong.,  2d  Sess.  212  (1994)  (review  of  economic  impact  studies  done  by  the 
National  Indian  Gaming  Commission). 

Public  Law  100-497.  Indian  Gaming  Regulatory  Act  of  1988:  the  Economic  Impact  in 
South  Dakota:  Hearing  before  the  House  Subcomm.  on  Native  American  Affairs.  103rd  Cong.,  2d 

(continued...) 
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Dakota  totaled  1 ,700  at  the  time  of  Dr.  Madden's  study. ^'  He  estimated  that  seventy  to  seventy-five 
percent  (70%  -  75%)  of  the  direct  employment  positions  are  held  by  Native  Americans,  translating 
into  an  increase  of  between  1,200  and  1,300  new  jobs  held  by  Native  Americans  living  in  South 
Dakota.^'  In  the  regions  surrounding  the  casinos,  it  is  estimated  that  the  new  wages  and  salaries  total 
more  than  $25  million.'"  Non-labor  operating  expenditures,  for  the  five  South  Dakota  casinos, 
amount  to  at  least  $22  million  and  relate  to  business  purchases  such  as  goods  and  services  from  local 
and  non-local  vendors  (i.e.  food  and  beverages,  utilities,  paper  goods  etc.).^' 

5.         California. 

The  Morongo  Band  with  approximately  1 ,000  tribal  members  has  a  reservation  located 
on  Interstate  10  just  west  of  Palm  Springs.'^  The  reservation  contains  no  natural  resources  that  could 
be  exploited  for  economic  development.  The  reservation  poverty  rate  prior  to  begirming  bingo  in 
1983  was  ninety  percent  (90%),  and  the  unemployment  rate  was  seventy-two  percent  (72%).  The 


(...continued) 

Sess.  212  (1994)  (study  submitted  by  Dr.  Michael  K.  Madden,  Professor  of  Economics,  University 

of  South  Dakota). 

^«  Id. 

2'  14  at  213. 

'"  Id  at  213.  The  regions  surrounding  the  South  Dakota  casinos  are  of  low  population  and 
these  hearings  have  had  substantial  impacts  on  personal  income  within  these  communities. 

5'  Id 

"  Implementation  of  P.L.  100-497.  the  Indian  Gaming  Regulatory  Act  of  1988:  Hearing 
before  the  House  Subcomm.  on  Native  American  Affairs.  103rd  Cong.,  1st  Sess.  171  (1993) 
(testimony  of  Dermis  Miller,  Chairman,  Morongo  Band  of  Mission  Indians). 
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unemployment  rate  is  currently  down  to  twenty-five  percent  (25%)  and  declining."  The  Casino  now 
provides  jobs  for  more  than  300  people,  two-thirds  of  whom  are  non-Indian  residents  of  the 
surrounding  desert  communities.^''  It  is  also  the  major  source  of  employment  on  the  reservation, 
employing  1 00  tribal  members.^^  This  is  the  first  time  in  Morongo  history  that  more  than  one  adult 
member  from  each  reservation  family  has  been  employed  concurrently.^* 

Gaming  revenues  fund  ninety-five  percent  (95%)  of  tribal  government  operations 
including  administrative  costs,  office  equipment  and  utilities."  The  reservation  services  and 
programs  are  also  largely  funded  by  gaming  revenue:  a  senior  citizen  program  one  hundred  percent 
(100%);  a  library  with  computers,  eighty  percent  (80%);  a  pre-school,  one  himdred  percent  (100%); 
a  fire  department,  one  hundred  percent  (100%);  and  a  scholarship  program  for  tribal  members 
desiring  to  go  to  college,  one  hundred  percent  (100%).^'  The  Morongo  Band's  dependence  on  federal 
funds  has  decreased  from  $500,000  per  year  prior  to  the  advent  of  gaming,  to  current,  virtual  self- 
reliance  due  to  the  development  of  successful  gaming  operations." 


"  Id.  at  173.  35  percent  of  the  tribal  work  force  is  employed  at  the  casino.  Id 

''  Id. 

"  Id. 

'^  Id  at  173. 

"  Id. 

^«  Id. 

"  Id. 
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6.  New  Mexico. 

Overall  there  are  1 ,500  full-time  employees  in  Indian  gaming  in  New  Mexico.  The 
tribal  gaming  facility  at  Isleta  is  owned  and  operated  by  the  Pueblo,  and  all  net  proceeds  are  one 
hundred  percent  (100%)  payable  to  the  tribal  government.  The  Isleta  Pueblo  employs  over  200 
people  in  its  gaming  facility.'"' 

On  the  Sandia  Pueblo,  the  bingo  operation  has  existed  on  the  reservation  since  1984 
and  is  the  largest  employer  on  the  reservation.  The  gaming  operations  at  both  the  Isleta  as  well  as 
the  Sandia  Pueblo  fund  the  tribal  police  forces.^' 

The  Pojoaque  Pueblo  has  used  gaming  revenues  to  ftind  programs  for  the  elderly,  for 
the  Poeh  Cultural  Center  and  Museum,  and  to  expand  the  police  force  by  forty  percent  (40%).^^ 
Furthermore,  the  Pueblo  has  underwritten  twenty  percent  (20%)  of  tribal  employees,  funded  overhead 
expenses  for  tribal  operations,  assisted  tribal  members  in  the  weatherization  of  their  homes  and 
subsidized  improvements  to  the  Pow-wow  grounds." 


"^  Tribal  Government  Regulation  of  Gaming  Activities  on  Indian  Lands:  Hearing  before  the 
Senate  Comm.  on  Indian  Affairs.  103rd  Cong.,  2d  Sess.  23  (1994)  (statement  of  Alvino  Lucero, 
Governor,  Isleta  Pueblo,  Isleta,  NM). 

""  Id-  at  42  (statement  of  Steve  Montoya,  Chief  of  Police,  Sandia  Pueblo,  Bernalillo,  NM). 

"^  Implementation  of  P.L.  100-497.  the  Indian  Gaming  Regulatory  Act  of  1988:  Hearing 
before  the  House  Subcomm.  on  Indian  Affairs.  I03rd  Cong.,  1st  Sess.  278  (1993)  (statement  of  the 
Honorable  Jacob  Viarrial,  Governor,  Pueblo  of  Pojoaque,  NM). 

"    Id.  at  278-79. 
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The  proposal  for  state  control  of  Indian  gaming  would  destroy  the  entire  tribal  gaming 
industry.  Most  if  not  ail  of  the  145  existing  tribal  casinos  would  be  closed,  throwing  tens  of 
thousands  of  employees  out  of  work.  Unemployment  would  return  to  scores  of  reservations  and  for 
thousands  of  non-Indian  employees  as  well.  The  investments  tribes  and  non-Indian  management 
contractors  have  made  -  hundreds  of  millions  of  dollars  -  would  be  wiped  out.  These  investments 
were  to  be  amortized,  and  the  loans  supporting  them  repaid,  over  a  nimiber  of  years  ~  for  IGRA 
provided  management  contracts  should  run  for  five,  or  in  unusual  cases,  seven  years.  Settled 
expectations  of  thousands  of  investors  and  dozens  of  tribes  would  be  scuttled.  Suppliers  of  the 
industry  would  also  have  their  contracts  and  business  relationships  terminated.  Welfare  rolls,  social 
misery  and  dependence  on  government  would  multiply.  Irrespective  of  whether  such  legislation 
would  constitute  an  unlawful  taking  subjecting  the  United  States  to  over  a  bilUon  dollar  Uability,  the 
destruction  of  a  lawful  domestic  industry  encouraged  to  develop  and  thrive  by  prior  acts  of  Congress 
and  operating  all  over  the  country  would  be  an  unprecedented  calamity  for  tens  of  thousands  of 
people,  Indian  and  non-Indian  alike. 


B.         State  control  of  Indian  gaming  would  directly  conflict  with  federal  Indian  law 
and  policy. 


1 .  The  Self-Determination  policy  has  strongly  encouraged  tribal  self- 
government,  and  as  a  result  tribes  have  largely  succeeded  in 
becoming  self-governing. 

The  Self-Determination  policy  supports  the  authority  of  Indian  tribes  to  operate  as 

governments,  and  to  make  their  own  laws  on  reservations  and  be  ruled  by  them.  In  his  landmark  July 

8,  1970  Message  to  Congress,  President  Nixon  stated:  "the  time  has  come  to  break  decisively  with 
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the  past  and  to  create  the  conditions  for  a  new  era  in  which  the  Indian  future  is  determined  by  Indian 
acts  and  Indian  decisions." 

Congress  has  consistently  followed  the  Self-Determination  policy  since  its 
announcement.  For  example,  Congress  enacted  the  Indian  Self-Determination  Act  of  1975,  under 
which  the  administration  of  most  Indian  programs  was  transferred  from  federal  agencies  to  tribal 
governments.  Over  the  past  25  years,  tribes  have  assumed  responsibility  for  tribal  courts,  health 
clinics,  housing  projects,  food  stamp  programs,  senior  citizens  centers,  job  programs  —  nearly  all 
govenunent  functions  are  now  in  tribal  hands.  Furthermore,  in  the  last  1 5  years  tribal  governments 
with  gaming  enterprises  have  established  gaming  statutes,  commissions  and  law  enforcement 
branches  to  deal  with  them,  just  like  states  do  when  they  operate  lotteries.  Congress  affirmatively 
encouraged  tribes  to  do  exactly  that  in  IGRA,  enacted  just  seven  years  ago  and  signed  into  law  by 
President  Reagan. 

2.  The  Self-Determination  policy  has  also  encouraged  Indian 
economic  development,  and  tribes  have  achieved  important 
successes  in  that  area  as  well. 

The  same  federal  Indian  policy  of  Self-Determination  encourages  tribes  to  become 

economically  self-reliant,  rather  than  dependent  on  the  federal   government.      The   Indian 

Reorganization  Act  of  1934  began  the  process  during  the  New  Deal,  intending  "to  rehabilitate  the 

Indian's  economic  life  and  to  give  him  a  chance  to  develop  the  initiative  destroyed  by  a  century  of 

oppression  and  paternalism."  Mescalero  Apache  Tribe  v.  Jones.  41 1  U.S.  145,  152  (1973)  (quoting 

H.R.  Rep.  No.  1804,  73rd  Cong.,  2d  Sess.  6  (1934)).    President  Nixon's  1970  Message  addressed 
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the  problem  that  Indians  were  "the  most  deprived  and  most  isolated  minority  group  in  our  nation. 
On  virtually  every  scale  of  measurement  —  employment,  income,  education,  health  —  the  condition 
of  Indian  people  ranks  at  the  bottom." 

After  the  Nixon  Message,  Congress  passed  statutes  like  the  Indian  Financing  Act, 
Indian  Health  Care  Improvement  Act  and  Indian  Education  Amendments  to  imptove  these 
conditions,  and  tribes  have  worked  hard  to  achieve  economic  self-sufUciency.  This,  too,  has  been 
a  major  goal  of  the  Self-Determination  policy,  along  with  tribal  self-government  As  the  Supreme 
Court  stated  in  New  Mexico  v.  Mescalero  Apache  Tribe.  462  U.S.  324,  335  (1983),  "Congress' 
objective  of  furthering  tribal  self-government . . .  includes  Congress'  overriding  goal  of  encouraging 
'tribal  self-sufficiency  and  economic  development.'"  Sss  also  White  Mountain  Apache  Tribe  v. 
Bracker.  448  U.S.  136,  143  n.lO  (1980)  (describing  "a  number  of  congressional  enactments 
demonstrating  a  firm  federal  policy  of  promoting  tribal  self-sufficiency  and  economic  development"). 

Indian  gaming,  begim  in  the  late  1970s,  is  a  vital  ingredient  of  Indians'  economic 
progress.  In  1 987,  the  Supreme  Court  ruled  that  tribes  retain  the  sovereign  right  to  conduct  gaming 
on  reservations  without  observing  state  gaming  regulations,  applying  the  well-settled  legal  principles 
first  established  by  Chief  Justice  Marshall's  decisions  that  Indian  activities  on  reservations  are  not 
subject  to  state  regulation.  California  v.  Cabazon  Band.  480  U.S.  202  ri987).  The  Court's  decision 
in  Cabazon  also  recognized  that  "[s]elf-determination  and  economic  development  are  not  within 
reach  if  the  Tribes  cannot  raise  revenues  and  provide  employment  for  their  members."  Id.  at  219. 
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Recognizing  these  same  principles,  Congress  provided  in  IGRA,  that  a  principal 

purpose  of  the  Act  was: 

to  provide  a  statutory  basis  for  the  operation  of  gaming  by  Indian 
tribes  as  a  means  of  promoting  tribal  economic  development,  self- 
sufficiency,  and  strong  tribal  governments. 

25  U.S.C.  §2702(1).   IGRA  thus  carried  forward  the  twin  congressional  objectives  of  the  Self- 

Determination  policy  of  strengthening  tribal  governments  and  promoting  Indian  economic  progress. 

Under  IGRA,  tribes  were  to  decide  whether  to  conduct  gaming,  enacting  federally-approved 

ordinances  regulating  the  activity  and  setting  forth  the  terms  on  which  it  was  to  be  conducted.  Tribes 

were  allowed  to  contract  with  non-Indian  management  companies  to  provide  investment  capital  and 

managerial  expertise,  subject  to  strict  limits  set  in  IGRA  and  subject  again  to  federal  ^proval.  Tribes 

desiring  to  operate  casino  games  were  required  to  negotiate  compacts  with  states  setting  out  the  terms 

and  conditions  of  the  games.  Congress  did  not  provide  for  federal  regulation  of  these  casino  games; 

instead,  the  compacts  were  to  allocate  regulatory  responsibilities  between  tribes  and  states.  In  the 

past  seven  years,  over  100  tribes  in  23  states  have  responded  to  IGRA's  invitation  and  established 

an  industry  grossing  several  billion  dollars  of  revenue,  employing  tens  of  thousands  of  people  -  both 

Indian  and  non-Indian  ~  and  reaching  economic  self-sufficiency  for  dozens  of  tribes. 

The  enactment  of  legislation  giving  the  states  control  over  Indian  gaming  would 
completely  reverse  the  progress  these  tribes  have  made  economically  and  politically.  Its  message 
to  tribes  that  accepted  the  invitation  of  Congress  in  IGRA  would  be  clear:  attaining  economic  self- 
reliance  is  encouraged  in  theory  only,  actual  progress  will  lead  only  to  a  changing  of  the  rules  so  that 
tribes  which  demonstrated  initiative  and  succeeded  will  be  weak  and  dependent  again.    Such 
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legislation  would  also  terminate  the  jobs  and  destroy  the  investments  of  employees  and  investors  who 
have  helped  tribes  progress  politically  and  economically  by  gaming. 

Gaming  by  tribes  is  a  lawful  activity,  encouraged  by  Congress  in  IGRA  to  promote 
the  very  ends  tribes  have  achieved  ~  strong  tribal  governments  and  economies.  This  congressional 
policy  is  correct  -  it  is  the  Self-Determination  policy  in  action  and  it  is  working  ~  it  should  not  now 
be  stood  on  its  head. 

C.  Legislation  calling  for  state  control  of  Indian  gaming  would  overturn  the 
Supreme  Court's  Cabazon  decision  and  uproot  Congress'  longstanding  policy 
of  encouraging  tribes  to  develop  free  from  state  regulation. 

Not  just  recently,  but  from  the  very  first  days  of  the  Republic  ~  beginning  in  the 
administrations  of  President  George  Washington  ~  the  United  States  has  dealt  with  tribes  as  self- 
governing  societies.  This  was  reflected  in  the  scores  of  treaties  the  United  States  concluded  with 
Indian  tribes  —  treaties,  of  course,  being  appropriate  only  between  governments.  As  a  matter  of  law, 
this  concept  of  tribal  self-government  was  the  basis  for  Chief  Justice  John  Marshall's  early  and 
landmark  decisions  that  held  that  because  Indian  tribes  are  "distinct,  independent  political 
communities,"  state  law  has  no  application  over  activities  by  Indians  on  reservations.  E.g.. 
Worcester  V.  Georgia.  31  U.S.  (6  Pet.)  515,  559  (1832)."' 


"''  For  example,  the  Chief  Justice  stated:  "The  Cherokee  nation,  then,  is  a  distinct 
community,  occupying  its  own  territory  *  *  *  in  which  the  laws  of  Georgia  can  have  no  force,  and 
which  the  citizens  of  Georgia  have  no  right  to  enter  but  with  the  assent  of  the  Cherokees  themselves 
or  in  conformity  with  treaties  and  with  the  acts  of  Congress."  31  U.S.  (6  Pet.)  at  561.  The  Supreme 
Court  reaffirmed  these  concepts  shortly  after  the  Civil  War  in  Kansas  Indians.  72  U.S.  (5  Wall)  737 

(continued...) 
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Protection  of  the  tribes  on  their  reservations  from  governmental  regulation  by  states 
has  always  been  seen  as  essential  so  that  the  tribes  can  remain  "a  separate  people  u  ith  the  power  of 
regulating  their  internal  and  social  relations,"  United  States  v.  Kagama.  1 1 8  U.S.  375,  382  (1 886), 
with  authority  to  "make  their  own  laws  and  be  ruled  by  them."  Williams  v.  Lee.  358  U.S.  2 1 7,  220 
(1959).  As  the  Supreme  Court  explained  in  Warren  Trading  Post  v.  Arizona  Tax  Comm..  380  U.S. 
685, 686-87  (1965),  "from  the  very  first  days  of  our  Government,  the  Federal  Government  had  been 
permitting  the  Indians  largely  to  govern  themselves,  free  from  state  interference."  In  sum,  as  the 
Supreme  Court  concluded  in  Rice  v.  Olson.  324  U.S.  786, 789  (1945),  "the  policy  of  leaving  Indians 
free  from  state  jurisdiction  and  control  is  rooted  deeply  in  the  Nation's  history." 

If  states  were  given  control  over  Indian  gaming,  the  result  would  be  to  work  a  drastic 
reversal  of  this  policy,  overturning  200  years  of  federal  policy,  subjecting  tribes  to  intrusive  state 
jurisdiction  in  a  virtually  unprecedented  fashion,  supplanting  policies  begun  by  the  founding  fathers 
themselves  of  furthering  tribal  self-government  and  economic  progress. 

As  we  explain  below,  in  the  few  instances  where  Congress  has  departed  from 
longstanding  federal  policy  of  protecting  tribes  from  state  regulatory  authority,  subsequent 
Congresses  usually  have  reconsidered  and  reversed  that  action  or  limited  its  effects,  returning  to  the 


(...continued) 

(1867)  and  The  New  York  Indians.  72  U.S.  (5  Wall)  761  (1867);  see  also  Cherokee  Nation  v. 
Georgia.  30  U.S.  (5  Pet.)  1  (1831).  This  remains  the  law  today.  Lg.,  Montana  v.  Blackfeet  Tribe. 
471  U.S.  759  (1985)  (invalidating  state  tax  on  tribal  royalty  interest);  County  of  Oneida  Tribe.  471 
Indian  Nation.  470  U.S.  226  (1985)  (holding  state  statute  of  limitations  inapplicable  to  tribal  land 
claim  based  on  federal  law). 
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basic  Indian  policies  of  the  past  two  centxiries.  Indeed,  Congress  has  virtually  never  authorized  states 
to  regulate  Indians  on  reservations. 

For  example  in  Public  Law  83-280,  passed  in  1953,  Congress  delegated  jurisdiction 
over  most  criminal  and  civil  cases  to  six  states,  and  allowed  other  states  to  "opt"  to  assume 
jurisdiction.  Between  1953  and  1968,  seven  other  states  did  "opt"  to  take  some  rrieasure  of 
jurisdiction  over  Indians  in  their  states.'"  In  1968,  however.  Congress  prohibited  additional 
assumptions  of  Public  Law  280  jurisdiction  without  tribal  consent,  and  provided  for  states  to 
retrocede  jurisdiction  back  to  the  United  States.  Since  1968,  no  new  state  jurisdiction  has  been 
consented  to  by  any  tribe,  and  five  states  have  retroceded  jurisdiction  over  some  reservations. 
Importantly  as  well.  Public  Law  280  was  construed  by  the  Supreme  Court  as  not  authorizing  states 
to  regiolate  Indians  on  reservations.  Bryan  v.  Itasca  Coimty.  426  U.S.  373  (1976).  Cabazon.  supra, 
simply  reaffirmed  Bryan  and  other  longstanding  precedent. 


"^  Prior  to  Public  Law  280,  Congress  had  authorized  Kansas  and  Iowa  to  assume  criminal 
jurisdiction  over  Indian  reservations  in  those  states,  and  New  York  to  assume  both  jurisdiction  over 
crimes  and  civil  cases.  A  1946  statute  authorized  North  Dakota  to  assume  criminal  jurisdiction  over 
the  Devil's  Lake  Reser\'ation,  but  the  North  Dakota  Supreme  Court  later  held  this  jurisdiction  was 
precluded  by  the  State's  Constitution. 
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Another  rare  instance"*  of  Congress  delegating  authority  to  states  over  Indians  is  the 
statutes  it  passed  in  the  1 950s  and  early  1 960s  terminating  the  special  trust  relationship  with  about 
1  GO  tribes  and  California  rancherias.  Wilkinson  and  Biggs,  The  Evolution  of  the  Termination  Policy. 
5  Am.  Ind.  L.  Rev.  139,  151-152  (1977).  Once  the  special  federal  relationship  is  terminated,  federal 
jurisdiction  and  protection  ceases  and  the  state  assumes  most  jurisdictional  authority  over  Indians. 
Unlike  Public  Law  280  or  the  other  statutory  schemes  discussed  above,  termination  acts  dfi  allow 
state  regulatory  authority. 

However,  this  termination  policy  was  expressly  repudiated  in  President  Nixon's  1970 
Message  to  Congress  on  Indian  Affairs  and  is  widely  recognized  to  have  produced  an  economic  and 
social  disaster  for  the  tribes  subjected  to  it.  Many  of  these  terminated  tribes  —  such  as  the 
Menominees  in  Wisconsin,  Alabama-Coushattas  in  Texas,  numerous  tribes  in  Western  Oregon  and 
rancherias  in  California,  the  Southern  Paiutes  of  Utah,  the  Wyandotte,  Peoria,  Ottawa  and  Modoc 
Tribes  in  Oklahoma,  and  the  Cattawbas  in  South  Carolina  ~  have  subsequently  been  "restored"  to 


"*  There  are  a  very  few  other  areas  where  Congress  has  made  state  law  or  standards 
applicable  to  Indians  on  reservations.  In  1929,  for  example,  it  authorized  the  Secretary  of  the 
Interior  to  issue  regulations  allovnng  state  inspections  of  health  and  education  conditions  on 
reservations,  and  for  enforcement  of  compulsory  school  attendance  laws.  25  U.S.C.  §231.  The 
Department  has,  however,  never  issued  such  regulations,  so  the  Act  has  not  been  implemented.  The 
McCarran  Amendment,  43  U.S.C.  §666,  has  been  interpreted  to  allow  state  courts  to  adjudicate 
Indian  water  rights  as  part  of  state  general  stream  adjudications.  Some  western  states  have 
commenced  these  adjudications;  others  have  decided  they  are  too  costly  and  cumbersome.  The 
Supreme  Court  has  clearly  held,  however,  that  Indian  water  rights  are  govemed  in  these  proceedings 
by  substantive  federal  law,  not  state  law.  Arizona  v.  San  Carlos  Apache  Tribe.  463  U.S.  545,  571 
(1983).  And  states  do  not  administer  Indian  water  rights  or  regulate  their  use  under  this  statute.  A 
number  of  statutes  also  give  Oklahoma  state  courts  authority  to  determine  matters  such  as  heirship, 
partition,  descent  and  distribution  of  estates  involving  restricted  Indian  lands.  E^.,  25  U.S.C.  §§355, 
375. 
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federal  trust  status,  either  by  Acts  of  Congress  or  administrative  action  failing  to  implement  a 
termination  plan.  See  generally  Note.  Terminating  the  Indian  Termination  Policy.  35  Stan  L.  Rev. 
1181(1983). 

In  sum,  except  in  the  universally  repudiated  and  largely  reversed  area  of  termination. 
Congress  has  never  delegated  legislative  and  regulatory  control  over  an  Indian  activity  on  a 
reservation  to  a  state.  The  framework  of  federal  and  tribal  regulation  of  reservation  Indians  has 
continued  for  over  200  years.  No  one  would  suggest  that  tribes  cannot  enter  into  mineral  leases  or 
build  industries  without  complying  with  state  regulatory  laws.  Congress  should  not  abandon 
longstanding  policy  and  require  tribes  to  comply  with  state  regulatory  laws  in  the  gaming  area. 

D.         Existing  law  already  allows  States  very  significant  control  over  tribal  casino 
gaming. 

Gaming,  of  course,  presents  special  challenges  and  problems  for  governmental 

authority  ~  whether  it  be  federal,  state  or  tribal.  But  tribal  governments  are  meeting  those  challenges, 

often  in  cooperation  with  states.  Indeed,  as  we  explore  below,  IGRA  in  fact  already  allows  a  large 

amoimt  of  state  involvement  in  the  operation  of  tribal  gaming  (except  for  bingo). 

1.  States  have  controlled  the  types  of  games  that  can  be  played  by 

tribes. 

If  a  tribe  wishes  to  conduct  "casino"  gaming  --  slot  machines,  blackjack,  roulette, 

baccarat,  or  electronic  or  electromechanical  facsimiles  of  any  game  of  chance  -  it  can  do  so  only  "in 

a  state  that  permits  such  gaming  for  any  purpose"  and  only  in  conformance  with  a  Tribal-State 

36 


448 

compact  negotiated  with  the  State.  25  U.S.C.  §27 1 0(d)(  1  )(B),  (C).  States  have  aggressively  litigated 
the  question  of  what  games  are  subject  to  negotiation,  and  have  had  success  in  the  courts.  Rumsey 
Indian  Rancheria  v.  Wilson.  41  F.3d  421  (9th  Cir.  1994)  (state  not  required  to  negotiate  compacts 
for  games  that  the  state  does  not  permit  to  be  played  by  non-Indians  in  the  state);  Chevenne  River 
Sioux  Tribe  v.  South  Dakota.  3  F.3d  273,  279  (8th  Cir.  1993)  (IGRA  "does  not  require  the  State  to 
negotiate  with  respect  to  forms  of  gaming  it  does  not  presently  permit").  A  court  has  held  that  a  state 
can  even  restrict  the  games  it  allowrs  after  a  tribe  has  requested  negotiations  to  enter  into  a  compact. 
Coeur  D'Alene  Tribe  v.  Idaho.  842  F.  Supp.  1268,  1276  (D.  Idaho  1994),  afTd..  1995  U.S.  App. 
LEXIS  7614  (9th  Cir.  1995)  (decided  April  6,  1995). 


2.         States  have  exercised  criminal  and  other  jurisdiction  over  tribal 
games. 

Under  Section  2710(d)(3)(C)(vii),  a  Tribal-State  compact  may  include  "any  .  .  . 

subjects  . . .  directly  related  to  the  operation  of  gaming  activities,"  which  the  courts  have  considered 

"an  all-encompassing  provision."  Willis  v.  Fordice.  850  F.  Supp.  523,  534  n.l3  (S.D.  Miss.  1994). 

In  addition,  the  Section  2710(d)(3)(C)  allows  compacts  to  include  provisions  concerning: 

(i)  the  application  of  the  criminal  and  civil  laws  and 
regtilations  of  the  Indian  tribe  or  the  State  that  are  directly  related  to, 
and  necessary  for,  the  licensing  and  regulation  of  such  activity; 

(ii)  the  allocation  of  criminal  and  civil  jurisdiction  between  the 
State  and  the  Indian  tribe  necessary  for  the  enforcement  of  such  laws 
and  regulations; 

(iii)  the  assessment  by  the  State  of  such  activities  in  such 
amounts  as  are  necessary  to  defray  the  costs  of  regulating  such 
activity; 
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(iv)  taxation  by  the  Indian  tribe  of  such  activity  in  amounts 
comparable  to  amounts  assessed  by  the  State  for  comparable 
activities; 

(v)  remedies  for  breach  of  contract; 

(vi)  standards  for  the  operation  of  such  activity  and 
maintenance  of  the  gaming  facility,  including  licensing. 


Thus,  under  subsections  (i)  and  (ii),  a  Tribe  and  State  may  agree  in  a  compact  whether 
the  Tribe  or  the  State  shall  regulate  and  license  the  gaming,  or  that  these  responsibilities  shall  be 
divided  between  them.  As  the  Senate  Report  on  the  Act  notes,  "The  terms  of  each  compact  may 
vary  extensively  depending  on  the  type  of  gaming,  the  location,  the  previous  relationship  of  the  tribe 

and  state,  etc A  compact  may  allocate  most  or  all  of  the  jurisdictional  responsibility  to  the  tribe, 

to  the  state  or  to  any  variation  in  between."  S.  Rep.  No.  100-446,  100th  Cong.,  2d  Sess.  14  (1988). 
Thus,  as  courts  have  held,  the  Act  already  allows  states  to  "exercise  limited  criminal  and  civil 
jurisdiction  over  Indian  lands  pursuant  to  a  Tribal-State  Compact."  Willis  v.  Fordice.  850  F.  Supp. 
523,  533  (S.D.  Miss.  1994');  Accord  State  of  Rhode  Island  v.  Narragansett  Indian  Tribe.  19  F.3d  685, 
690(lstCir.  1994^;  United  Keetoowah  Band  v.  Oklahoma.  927  F.2d  1170,  1177  (10th  Cir.  1991); 
Svcuan  Band  v.  Roache.  788  F.  Supp.  1498,  1506-1507  (S.D.  Cal.  1992). 

Most  Tribal-State  compacts  in  fact  implement  IGRA  by  setting  up  mutual  and 
cooperative  law  enforcement  schemes  or  by  tribes  agreeing  to  significant  state  criminal  jurisdiction 
over  tribal  gaming.  Many  compacts  contemplate  cross-deputization  agreements  to  enforce  tribal  and 
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state  law.*'  Other  compacts  in  Minnesota,  *'  California,  *'  Wisconsin, '"  Oregon,  "  Nevada,  "  and 
Louisiana"  —  all  provide  for  the  state  to  punish  criminal  violations  of  gaming  laws  by  all  persons 
on  the  Reservation. 

Some  compacts  also  give  states  substantial  civil  and  regulatory  jurisdiction  over  tribal 
gaming.  For  example  the  compact  between  the  Fort  Mojave  Tribe  and  Nevada  states: 


*^  Ejg.,  Compact  between  Iowa  and  the  Winnebago  Tribe  of  Nebraska,  §20.5;  Compact 
between  Arizona  and  the  Ak-Chin  Indian  Community,  §9(f). 

*'  E^.,  Compact  re  video  games  of  chance  between  Minnesota  and  the  Shakopee 
Mdewakanton  Sioux  Community,  §3.1  (same  section  in  compacts  on  video  games  of  chance  with 
Bois  Forte  Band  of  Minnesota  Chippewa,  Fond  du  Lac  Band;  Grand  Portage  Band  of  Lower  Sioux 
Indian  Community;  Prairie  Island  Community;  Upper  Sioux  Indian  Community). 

^'  Gaming  Compact  Between  California  and  the  Sycuan  Band  of  Diegueno  Mission  Indians, 
§17.  An  identical  provision  is  included  in  the  other  California  compacts  including  the  Barona  Band 
of  the  Capitan  Grande  of  Diegueno  Mission  Indians,  Cabazon  Band  of  Cahuilla  Mission  Indians,  San 
Manuel  Band  of  Serrano  Mission  Indians,  Viejas  Group  of  Capitan  Grande  Band  of  Diegueno 
Mission  Indians. 

'*'  Gaming  Compact  between  Wisconsin  and  the  Bad  River  Band  of  Lake  Superior  Tribe  of 
Chippewa  Indians,  §18;  Forest  County  Potawatomi  Community,  §18;  Lac  Courte  Oreilles  Band  of 
Lake  Superior  Chippewa,  §18;  Lac  Du  Flambeau  Band  of  Lake  Superior  Chippewa,  §18;  Red  Cliff 
Band  of  Lake  Superior  Chippewa,  §18;  St.  Croix  Chippewa  Indians  of  Wisconsin,  §18;  Sokoagan 
Chippewa  Community,  §  1 8 

"  Gaming  Compact  between  Oregon  and  the  Cow  Creek  Band  of  Umpqua  Tribe  of  Indians, 
§5  (state  has  criminal  jurisdiction  over  offenses  committed  by  or  against  both  Indians  and  non- 
Indians  at  gaming  facility);  §5(A)  (criminal  laws  of  the  state  apply  at  the  gaming  site  as  they  would 
on  non-tribal  lands  within  Oregon). 

"  Compact  between  Nevada  and  Fort  Mojave  Tribal  Council,  §4  (tribe  transfers  all  criminal 
jurisdiction  pertaining  to  gaming  within  the  reservation  to  Nevada). 

"  Gaming  Compacts  between  Louisiana  and  the  Chitimacha  Tribe  of  Louisiana,  §§4-5; 
Coushatta  Tribe  of  Louisiana,  §§4-5;  Tunica-Biloxi  Tribe  of  Louisiana,  §§4-5. 
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The  Tribe  hereby  grants,  assigns,  transfers,  and  sets  over  all  its  civil 
and  criminal  jurisdiction,  except  for  taxing  authority,  pertaining  to  the 
licensing  and  regulation  of  Gaming  within  the  Fort  Mojave  Property 
to  Nevada,  together  with  the  present  and  continuing  right  with  full 
power  and  authority  to  enforce  all  gaming  laws  and  regulations  of 
Nevada  ....*" 

Arizona's  Class  III  gaming  compacts  with  tribes  commonly  state  that  the  State  Gaming  Agency  has 

jurisdiction  to  investigate  violations  of  the  compact,  and  to  bring  administrative  charges  against 

violators  reviewable  in  the  state's  courts."  Compacts  between  Louisiana  and  the  tribes  in  that  state 

require  employees,  management  companies,  and  manufacturers  and  suppliers  of  gaming  supplies 

and  equipment  and  each  person  or  entity  extending  financing  to  the  gaming  operation  as  well  as  each 

person  providing  the  gaming  operation  with  non-gaming  related  supplies  or  services  (such  as 

concessions)  in  excess  of  $25,000  a  year  to  be  licensed  and  certified  by  the  state  annually."  Each 

application  for  state  certification  must  be  accompanied  by  a  fingerprint  card,  a  current  photograph, 

and  the  required  fee."  The  Louisiana  compacts  also  require  that  the  tribes  have  an  aimual  audit, 

completed  by  an  independent  Certified  Public  Accountant,*'  maintain  comprehensive  general  liability 

and  worker's  compensation  insurance,"  and  give  the  state  the  authority  to: 


'^  Gaming  Compact  between  Nevada  and  the  Fort  Mojave  Tribal  Coimcil,  §4. 

"  E^.,  Compact  between  Arizona  and  the  Ak-Chin  Indian  Community,  §8. 

'*    E^.,  Class  III  Gaming  Compact  between  Louisiana  and  the  Chitimacha  Tribe  of 
Louisiana,  §6. 

"  Id.  at  §7(A)(2). 

''  Id.  at  §  10(D)(3). 

"  Id.,  at  §  10(A)(4). 
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.  .  .  review  and  copy  all  records  of  the  Tribal  gaming  facilities  and 
operation,  management  company,  financiers,  as  well  as  the 
manufacturers  or  suppliers  of  gaming  services,  supplies,  and 
equipment*" .... 


As  in  the  Louisiana  compacts,  the  Minnesota  compacts  provide  that  agents  of  the 
Minnesota  Department  of  Public  Safety  shall  have  the  right  to  gain  access  to  the  gaming  operation, 
without  notice,  during  normal  business  hours.*'  All  prospective  employees  of  the  tribal  video 
gaming  operation  must  be  subject  to  a  background  investigation,*^  and  the  tribe  must  provide 
Minnesota  with  specified  information  and  identification  to  conduct  this  investigation.*' 

3.  States  have  been  reimbursed  for  expenses  of  regulating  tribal 

gaming  and  for  the  impact  of  tribal  games  on  local  governments. 

Under  Section  2710(d)(3)(C)(iii)  of  IGRA,  a  state  may  also  provide  in  the  compact 

for  the  state  to  make  an  assessment  on  the  tribal  gaming  operation  for  whatever  amount  is  necessary 

to  defray  the  costs  of  regulation.  Another  provision  of  the  Act  allows  gaming  revenues  to  be  used 


**>  Id.  at  §9(B). 

*'  Rg.,  Class  111  Gaming  Compact  -Video  Games  of  Chance  ~  between  Minnesota  and  the 
Shakopee  Mdewakanton  Sioux  Community  at  §4.4.  This  compact  is  the  same  as  the  compacts 
between  Minnesota  and  the  Bois  Forte  Band  of  Minnesota  Chippewa,  Fond  du  Lac  Band  of 
Minnesota  Chippewa,  Grand  Portage  Band  of  Minnesota  Chippewa,  Lower  Sioux  Indian 
Community,  Prairie  Island  Community  of  the  Minnesota  Mdewakanton  Sioux,  and  Upper  Sioux 
Indian  Community. 

"  Id.  at  §5.1. 

*5  Id.  at  §5.2. 
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"to  help  fund  operations  of  local  government  agencies,"  Section  2710(b)(2)(B)(v)  ~  for  example, 
to  pay  for  necessary  infrastructure. 

Most  Tribal-State  compacts  negotiated  under  IGRA  provide  that  tribes  reimburse 
states  for  regulatory  and  other  costs  associated  with  tribal  gaming  out  of  their  gaming  revenues.  A 
common  provision  has  been  for  tribes  to  pay  the  state  the  costs  incurred  by  the  state  for  "regulating 
the  gaming  activity.  Compacts  with  tribes  in  Arizona,"  Colorado,*'  Idaho,**  Iowa,*' 


*^  Kg.,  Compact  of  the  Ak-Chin  Indian  Community  and  the  State  of  Arizona,  Section  12(a), 
p.  50  (August  18,  1993).  Identical  provisions  are  in  compacts  with  the  Cocopah  Tribe  of  Arizona, 
Fort  McDowell  Mohave-Apache  Indian  Community,  Gila  River  Indian  Community,  Pascua  Yaqui 
Tribe,  Tohono  O'Odham  Tribe,  Tonto  Apache  Tribe,  White  Moimtain  Apache  Tribe,  Yavapai- 
Apache  Indian  Community,  and  the  Yavapai-Prescott  Tribe. 

*'  Compact  of  the  Southern  Ute  Indian  Tribe  and  the  State  of  Colorado,  Section  13,  pp.  26-7 
(October  8,  1992).  The  Compact  between  Colorado  and  the  Ute  Mountain  Ute  Tribe  also  requires 
that  tribe  to  reimburse  Colorado  for  state  criminal  prosecutions.  Gaming  Compact  of  the  Ute 
Mountain  Ute  Tribe  and  the  State  of  Colorado,  Section  9  "Enforcement  of  Criminal  Gaming  Laws" 
p.  25  (July  1 0,  1 992),  and  for  other  expenses  of  regulation.  Section  1 1 . 

**  Compact  between  the  Coeur  D'Alene  Tribe  and  the  State  of  Idaho,  Article  20,  pp.  26-7 
(February  23,  1992)  (requiring  reimbursement  for  background  investigations). 

"  Compact  between  the  Omaha  Tribe  of  Nebraska  and  the  State  of  Iowa,  Section  12,  pp.  21- 
22  (February  28,  1992)  (tribe  must  reimburse  state  for  costs  of  audits  up  to  $25,000  per  year). 
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Washington,'''  and  Wisconsin^'  require  this. 

Several  states  have  additionally  required  tribes  to  pay  a  set  percentage  of  gaming 

revenues  to  the  State.  Louisiana's  compacts  require  all  tribes  operating  casino  gaming  to  pay  a 

percent  of  their  net  gaming  revenues  (increasing  to  6  percent  in  the  fourth  year  of  gaming)  to  defray 

state  costs  of  regulations.'*  Nevada  requires  that  the  Fort  Mohave  Tribe  reimburse  the  state  for  costs 

associated  with  the  regulation  of  the  gaming  facility,  by  either  paying  the  actual  amount  or  a  flat  (1%) 

of  gross  revenues;  whichever  is  greater. 

As  compensation  to  NEVADA  for  assuming  the  jurisdiction  herein 
provided,  the  TRIBE  agrees  to  pay  NEVADA  either:  (i)  a  fee  of  one 
percent  (1%)  of  the  gross  revenue  of  the  licensed  gaming 
establishments  located  within  the  Fort  Mojave  Property;  or  (ii)  all 
reasonable  costs  inciured  by  NEVADA  for  investigating,  licensing, 


'■•  E^.,  Lower  Elwha  Klallam  Tribe  -  State  of  Washington  Class  111  Gaming  Compact, 
Section  XIII,  p.  45  (February  19,  1993).  The  identical  provision  is  in  compacts  with  the 
Confederated  Tribes  of  the  Chehalis  Reservation,  the  Jamestown  S'klallam  Tribe  of  Washington, 
the  Muckleshoot  Indian  Tribe,  the  Nooksack  Indian  Tribe  of  Washington,  the  Swinomish  Indian 
Tribal  Community,  the  Tulalip  Tribes  of  Washington,  and  the  Upper  Skagit  Indian  Tribe. 

'*  Wisconsin  Winnebago  Tribe  and  State  of  Wisconsin  Gaming  Compact  of  1992,  Sections 
XXI,  XXV  at  pp.  37,  39.  The  identical  provisions  are  in  compacts  with  the  Bad  River  Band  of  Lake 
Superior  Tribe  of  Chippewa  Indians,  the  Forest  County  Potawatomi  Community,  the  Lac  Courte 
Oreilles  Band  of  Lake  Superior  Chippewa,  the  Menominee  Indian  Tribe  of  Wisconsin,  the  Oneida 
Tribe  of  Indians  of  Wisconsin,  the  Red  Cliff  Band  of  Lake  Superior  Chippewa,  the  St.  Croix 
Chippewa  Indians  of  Wisconsin,  the  Sokoagan  Chippewa  Community,  and  the  Stockbridge  Mimsee 
Community  of  Mohican  Indians  of  Wisconsin.  In  addition,  the  compacts  require  the  tribes  to 
reimburse  the  State  Department  of  Justice  and  the  Lottery  Board  for  their  actual  costs  of  providing 
services  and  assistance  at  the  request  of  the  tribe  for  the  administration  and  enforcement  of  state 
laws,  including  the  investigation  of  tribal  officers,  employees,  contractors,  or  gaming  participants 
who  may  affect  the  operation  or  administration  of  tribal  gaming. 

'*  E^.,  Tribal-State  Compact  for  the  Conduct  of  Class  III  Gaming  Between  the  Chitimacha 
Tribe  of  Louisiana  and  the  State  of  Louisiana,  Section  12,  pp.  31-32  (July  6.  1993). 
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Minnesota,***  Montana,''  Nebraska,'"  New  York,"  North  Dakota,"  South  Dakota," 


*'  E^.,  Tribal-State  Compact  for  Control  of  Class  III  Blackjack  on  the  Bois  Forte  Band  of 
Chippewa  Reservation  in  Minnesota,  Section  5(5.2),  pp.  14-15  (October  3,  1991)  (reimbursement 
of  background  checks).  The  language  of  the  Bois  Forte  Compact  dealing  with  Video  Games  of 
Chance  is  identical  in  relevant  part,  save  for  the  use  of  the  term  "video  games  of  chance"  in  place 
of  the  word  "Blackjack."  Identical  provisions  are  in  the  State's  compacts  with  the  Fond  du  Lac  Band 
of  Mirmesota  Chippewa,  Grand  Portage  Band  of  Minnesota  Chippewa,  Leech  Lake  Band  of 
Minnesota  Chippewa,  Lower  Sioux  Indian  Community,  Mille  Lac  Band  of  Minnesota  Chippewa, 
Prairie-Island  Community  of  the  Minnesota  Mdewakanton  Sioux,  Red  Lake  Band  of  Chippewa 
Indians,  Shakopee  Mdewakanton  Sioux  Community,  Upper  Sioux  Community,  and  the  White  Earth 
Band  of  Minnesota  Chippewa. 

''  E^.,  Agreement  between  the  Crow  Indian  Nation  and  the  State  of  Montana  concerning 
Class  III  Gaining,  Section  VII,  p.  4  (July  12,  1993).  The  tribe  may  contract  with  the  state  to  certify 
and  inspect  machines  by  paying  a  fee  for  each  machine  which  does  not  exceed  the  actual  cost 
incurred  by  the  state  for  such  inspections.  The  tribe  may  contract  with  the  state  to  conduct 
backgroimd  and  financial  examinations  of  persons  associated  with  any  gaming  operation  allowed 
under  this  agreement. 

'"  Gaming  Compact  between  the  State  of  Nebraska  Department  of  Revenue  and  Omaha  Tribe 
of  Nebraska,  Section  28,  pp.  38-9  (January  8,  1991)  ("Tribe  agrees  to  pay  Nebraska  all  reasonable 
costs  incurred  by  Nebraska  for  investigating,  licensing,  auditing  and  regulating  Class  III  Gaming  on 
Indian  Lands.")  (minimum  payment  of  $12,500  per  quarter). 

"  Nation-State  Compact  Between  the  Oneida  Indian  Nation  of  New  York  and  the  State  of 
New  York,  Appendix  D  pp.  D-1-3  (June  15,  1993). 

'^  E^.,  Gaming  Compact  Between  the  Devils  Lake  Sioux  Tribe  and  the  State  of  North 
Dakota,  section  XXV,  pp.  28-9  (December  30,  1992)  (costs  of  inspections  and  of  testing  electronic 
games  of  chance).  The  identical  provision  is  in  every  gaming  compact  between  North  Dakota  and 
the  Sisseton-Wahpeton  Sioux  Tribe,  Standing  Rock  Sioux  Tribe,  Three  Affiliated  Tribes  of  Fort 
Berthold  and  the  Turtle  Mountain  Band  of  Chippewa  Indians. 

''  E^.,  Gaming  Compact  Between  the  Flandreau  Santee  Sioux  Tribe  and  the  State  of  South 
Dakota,  Section  12.2,  p.  1 1  (August  2,  1990)  (background  investigations).  Identical  provisions  are 
in  compacts  between  the  State  and  the  Crow  Creek  Sioux  Tribe,  the  Lower  Brule  Sioux  Tribe,  the 
Rosebud  Sioux  Tribe,  the  Sisseton-Wahpeton  Sioux  Tribe,  the  Standing  Rock  Sioux  Tribe  and  the 
Yankton  Sioux  Tribe  of  South  Dakota.  Several  of  these  compacts  also  authorize  voluntary  tribal 
contributions  to  local,  county  and  municipal  governments.  E^.,  Gaming  Compact  Between 
Flandreau  Santee  Sioux  Tribe  and  the  State  of  South  Dakota,  Section  10,  at  p.  10. 
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and  regulating  gaming  within  the  Fort  Mojave  Property,  whichever 
is  greater." 

Some  of  Washington's  compacts  requires  tribes  to  contribute  a  percent  of  the  "net  win"  from  tribal 

gaming  to  a  fund  to  provide  for  local  law  enforcement." 

4.         States  regulate  other  aspects  of  tribal  gaming  as  part  of  the 
compact  process. 

In  addition,  IGRA  states  that  the  compact  may  provide  "standards  for  the  operation" 

of  the  gaming  and  "maintenance  of  the  gaming  facility,"  including  for  licensing.     Section 

2710(d)(3)(C)(vi).  As  the  Senate  Report  provides: 

[S]ubparts  of  each  of  the  broad  areas  may  be  more  inclusive.  For 
example,  licensing  issues  imder  clause  vi  may  include  agreements  on 
days  and  hours  of  operation,  wage  and  pot  limits,  types  of  wagers,  and 
size  and  capacity  of  the  proposed  facility. 

S.  Rep.  No.  100-446,  supra  at  p.  14.  Indeed,  the  Eighth  Circuit  has  held  that  a  "state  is  not  obligated 

to  allow  the  tribe  to  operate  under  bet  limits  higher  than  the  state  statutory  limit."  Cheyenne  River 

Sioux  Tribe  v.  South  Dakota.  3  F.3d  supra  at  279. 

Since  states  can  and  do  presently  exert  extensive  control  through  the  compacting 
process  under  existing  law  -  a  degree  of  control  which,  indeed,  is  itself  unusual  for  Congress  to  allow 


'"  Compact  between  the  Fort  Mojave  Indian  Tribe  and  the  State  of  Nevada,  Section  6,  p.  5 
(April  2,  1990). 

"  Lower  Elwha  Klaliam  Tribe  -  State  of  Washington  Class  111  Gaming  Compact,  Section 
XIV.C,  pp.  46-7  (2%).  The  Community  Contribution  for  the  Nooksack  Indian  Tribe  of  Washington 
is  2.5%. 
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a  state  to  have  over  Indian  activities  on  a  reservation  —  there  is  no  affirmative  reason  to  expand  state 
control  over  Indian  gaming. 

E.  State  regulation  of  Indian  gaming  would  deny  tribes  the  authority  other 
governments  possess  to  operate  gaming  and  use  gaming  revenues  for  essential 
public  needs. 

Indian  tribes  now  have  the  right  to  use  gaming  revenues  to  develop  governmental 

projects  in  the  same  way  states  use  lottery  revenues.    Indian  gaming  is  public  gaming,  not  a 

coimnercial  enterprise.  Its  revenues  are  required  by  IGRA,  §27 10(b)(2)(B)  to  be  used  for  public  ends 

~  "(i)  to  fund  tribal  government  operations  programs;  (ii)  to  provide  for  the  general  welfare  of  the 

Indian  tribe  and  its  members;  (iii)  to  promote  tribal  economic  development;  (iv)  to  donate  to 

charitable  organizations;  or  (v)  to  help  fund  operations  of  local  government  agencies." 

Furthermore,  under  current  law,  tribal  govermnents  retain  the  sovereign  authority 
needed  to  effectively  guide  the  direction  of  their  own  gaming  facilities.  However,  the  passage  of 
legislation  granting  the  states  control  over  Indian  gaming  would  eliminate  that  self-determination 
and  insulate  tribal  governments  from  their  own  destiny.  If  states  were  granted  control  over  Indian 
gaming,  the  tribes  would  resemble  nothing  more  than  a  state  agent,  retaining  only  the  authority  to 
operate  gaming  enterprises  within  the  confines  of  state  law.  This  shift  of  authority  would  prove  to 
have  dramatic  detrimental  effects  on  Indian  communities  across  the  country. 

As  discussed  above,  the  current  Act  provides  a  mechanism  by  which  tribes  have,  for 
the  first  time  since  the  European  encounter,  achieved  economic  stability.    Gaming  revenues  have 
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dramatically  increased  the  quality  of  life  for  an  Indiem  population  once  plagued  by  disease,  high 
mortality  rates,  alcoholism,  teenage  suicide  and  poor  education.  This  is  not  to  say  Indian 
communities  are  no  longer  affected  by  these  problems.  Indeed,  many  tribes  do  not  operate  gaming 
facilities  and  the  those  that  do  are  only  beginning  to  battle  the  problems  they  face.  But  gaming 
revenues  have  allowed  tribal  governments  to  build  infrastructure  such  as  health  clinics,  schools, 
public  safety  forces,  cultural  centers  and  court  systems  -  infrastructure  that  most  state  citizens  take 
for  granted.  Most  importantly,  tribal  gaining  produces  on-reservation  employment  opportunities  for 
Indians  and  non-Indians  alike.  These  economic  achievements  would  disappear  under  a  legal  structure 
of  state  regulation.  Furthermore,  many  tribes  are  still  boimd  to  contracts  and  significant  debt,  the 
fiilfilhnent  of  which  is  dependent  on  gaming  revenue. 

Finally,  the  enactment  of  legislation  providing  for  state  regulation  of  Indian  gaming 
would  contradict  the  long  standing,  firmly  rooted  federal  policy  of  tribal  self-determination.  IGRA 
substantially  encroached  on  this  policy,  yet  the  tribes  and  states  negotiated  to  effectuate  reasonable 
methods  of  regulating  tribal  gaming  facilities.  To  grant  the  states  primary  authority  would  be  directly 
contrary  to  the  federal  policy  which  encourages  tribal  primacy  and  independence.  Many  tribes  have 
proven  to  be  wise  policy  makers,  for  it  is  the  tribe  and  not  the  state  that  knows  what  is  best  for  Indian 
communities. 

The  casinos  operated  by  Indian  tribes  are  owned  by  tribal  governments  -  no  individual 
can  own  a  casino  as  opposed  to  the  situation  in  Atlantic  City  or  Las  Vegas.  Yet  the  supporters  of 
state  control  over  Indian  gaming  would  single  tribes  out  -  among  American  governments  -  by 
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prohibiting  them  from  deciding  what  gaming  they  can  or  cannot  operate  to  gamer  needed 
governmental  revenues.  We  urge  the  Congress  to  reject  this  course  and  to  treat  tribes  like  other 
governments  and  to  allow  them  to  decide  what  gaming  to  conduct  for  public  purposes. 

Conclusion 

S.  487  proposes  thoughtful  and  effective  solutions  to  difficult  issues  that  have  arisen 
during  the  seven  years  of  Indian  gaming  imder  IGRA.  At  the  same  time,  the  legislation  preserves 
the  original  framework  that  allows  tribes  and  states  to  address  their  unique  governmental  interests. 
We  believe  that  the  establishment  of  federal  minimum  regulatory  standards  and  resolution  of  the 
Tenth  and  Eleventh  Amendment  problem  will  enhance  the  overall  success  of  Indian  gaming.  We 
commend  this  Committee  for  its  serious  consideration  of  the  issue  addressed  by  S.  487,  and  its 
commitment  to  ensuring  the  perpetuation  of  the  Indian  gaming  under  the  framework  estabhsh  by  the 
Cabazon  decision  and  IGRA. 


48 


460 


Working  For  The  Future 

A  Report  To 
The 

United  States  Congress 


By  The 

l-lo-Chunl<  Nation 


January,  1995 


461 


THE  HO-CHUNK  NATION 


PO  Box  667 

Black  River  Falls,  Wisconsin  54615 


January,  1995 

The  Honorable  Members  of  the  US  Congress 
United  States  Capitol 
Washington,  DC  20515 

Dear  Member: 

Two  and  a  half  years  ago  the  Ho-Chunk  Nation  signed  a  gaming  compact  with  the 

State  of  Wisconsin.  Since  that  time  the  Ho-Chunk  people  have: 
Increased  our  employment  by  1800  people, 
Become  the  71st  largest  employer  in  Wisconsin, 
Helped  to  reduce  AFDC  in  the  counties  where  we  operate  by  25%, 
Started  1 1  new  enterprises. 
Built  four  new  head  start  centers. 

Created  a  nationally  recognized  language  and  culture  program. 
Trained  more  than  1300  people  in  the  technical  aspects  of  their  jobs, 
Reduced  Relief  to  Needy  Indian  Persons  by  more  than  50%,  and 
Given  thousands  of  people  new  hope  for  their  future. 

Obviously  the  most  visible  change  is  the  construction  and  operation  of  three  casinos. 
While  this  is  what  many  see,  these  enterprises  have  allowed  us  to  make  many  other 
less  visible  changes.  Some  of  them  are  listed  above. 

A  great  deal  of  work  culminated  this  fall  as  our  people  approved  a  new  constitution. 
That  document  establishes  a  new  structure  for  our  government  including  separate 
executive,  legislative  and  judicial  branches.  Winnebago  voters  also  approved  the  use 
of  our  historic  name  -  Ho-Chunk. 

This  small  booklet  is  an  effort  to  acquaint  you  with  some  of  the  changes  resulting  from 
the  Indian  Gaming  Regulatory  Act.  We  are  pleased  to  tell  you  this  story  that 
Congressional  leaders  have  helped  create.  If  you  have  any  questions,  please 
contact  us. 

Sincerely, 
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Report  to  the  General  Council 

Jo  Ann  Jones,  Chairperson 

Wisconsin  Winnebago  Nation 

September  24,  1994 

First  I  would  like  to  say  welcome  to  everyone. 

As  I  began  to  prepare  for  this  annual  report  I  thought  briefly  about  the  past  year.  Then  my  mind  was 
quickly  preoccupied  with  the  future.  Can  we  continue  at  the  pace  we  have  set?  The  Ho-Chunk 
Nation  has  done  so  much  in  the  last  year.  Can  we  keep  up  the  pace? 

New  Constitution 

Your  Nation  is  an  Innovator.  You,  and  your  Constitutional  Reform  Committee  have  designed  and 
approved  a  new  government.  The  two  year  process  climaxed  last  weekend  when  75%  of  the  people 
voted  to  strengthen  the  role  of  the  tribal  council.  We  now  have  clear  lines  of  power  and  authority. 
The  duties  of  the  executive  and  legislature  are  now  clearly  set.  We  will  now  have  our  own  court 
system  that  will  interpret  and  enforce  our  laws. 

Major  Economic  Players  In  Wisconsin 

You,  and  your  businesses  have  become  major  players  in  Wisconsin's  economy. 

•  Our  weekly  payroll  will  soon  exceed  $1  Million. 

•  You  have  2350  employees  living  in  137  commimities  in  36  counties  of  Wisconsin. 

•  Your  number  of  employees  has  increased  5  fold  in  2  1/2  years. 

•  You  are  the  largest  employer  in  Jackson  County. 

•  You  are  the  largest  employer  in  Sauk  County. 

•  You  have  caused  other  Sauk  County  employers  to  raise  their  employees  pay  $.40  per  hour. 

•  There  are  only  70  employers  in  the  entire  state  that  have  more  employees  than  you  do.  You 
have  a  right  to  be  proud. 

A  Major  Business  Developer 

Your  nation  is  a  major  business  developer. 
You  now  have  21  enterprises  in  8  industries. 

•  In  the  past  year,  you  successfully  opened  two  new  casinos  and  remodeled  two  bingo  halls. 

•  Your  bingo  hall  operation  is  now  operating  at  a  profit. 

•  One  of  your  casinos,  Ho-Chunk,  is  among  the  ten  largest  Indian  Casinos  in  the  country. 

•  You  now  have  convenience  stores  at  Oakdale  and  Wittenberg  with  a  third  (White  Tail  Crossing  at 
Black  River  Falls)  under  construction. 

•  You  are  a  part  owner  in  a  joint  venture.  Native  American  Gaming  Regulatory  Systems.  NAGRS 
is  bringing  strong  gaming  regulation  systems  to  other  Indian  Nations  to  protect  our  resource. 

•  You  own  four  smokeshops,  three  gift  shops,  two  restaurants,  a  silk-screen  operation,  a  farm,  and 
a  first  class  resort  lodge. 

•  You  really  should  be  proud. 

What  these  businesses  mean  is  revenues  for  our  programs,  employment  for  our  people  and  economic 
diversification. 

•  And  we  are  not  stopping  there.  Our  platming  department  has  recreated  area  planning  committees 
in  all  10  tribal  communities  as  a  major  step  toward  a  10  year  economic  plan 

•  In  the  last  year,  your  Nation  has  hired  nearly  1000  people  including  310  native  Americans 
including  130  Ho-Chunks 
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A  Major  Force  In  Education 

Your  nation  is  an  educator. 

•  In  the  last  year  you  have  built  4  head  start  centers  and  renovated  another.  These  centers 
serve  101  students. 

•  The  Higher  Education  component  served  154  students. 

•  Seventy-nine  students  received  incentive  grants  for  high  grade  point  averages. 

•  Your  education  department  continues  to  focus  on  getting  parent  committees  involved  in  the 
decision  making  process  on  Johnson  O'Malley  funds.  We  want  your  children  to  receive  the 
education  they  are  entitled  to  receive. 

•  Your  Labor  Department  has  trained  32  people  in  OJT  and  42  more  are  in  higher  education 
receiving  training.   More  than  100  tribal  members  are  receiving  tribal  net  profit  distribution 
moneys  to  remain  in  school  or  obtain  jobs. 

•  Your  Enterprises  have  trained  1365  employees  in  technical  aspects  of  their  jobs. 

•  Your  Enterprises  have  brought  GED  classes  to  85  employees. 

•  Your  enterprises  are  teaching  hundreds  of  employees  and  thousands  of  customers  about  the 
HoChunk  Culture. 

•  Your  language  and  culture  program  is  developing  a  state  of  the  art  computerized  language 
instruction  program  that  will  be  used  throughout  the  Nation. 

•  You  have  purchased  a  major  cultural  resource  -  600  acres  of  land  on  the  Wisconsin  river  that 
once  was  the  site  of  a  major  Winnebago  village.  This  site  will  help  us  educate  Ho-Chunkura  and 
non-Indians  about  our  history. 

•  Your  newspaper,  the  Ho-Chimk  Wo-Lduk  continues  to  educate  and  inform  our  members  and 
others  with  a  newspaper  that  goes  out  nearly  twice  a  month  to  3800  subscribers. 

•  I  am  pleased  to  report  that  your  Reporters,  Bema  Bigthunder  and  Emma  Snowball,  attended  the 
Unity  '94  conference  in  Atlanta  for  minority  journalists. 

Your  Nation  is  protecting  yoiu-  resources 

•  Your  Housing  and  Public  Works  department  is  putting  people  in  homes  with  Down  Payment 
Assistance  Grants,  constructing  and  rehabilitating  homes  and  making  homes  accessible  by 
constructing  15  handicapped  accessible  ramps.  They  began  recycling  programs  in  three 
communities.  They  reconstructed  the  streets  of  Blue  Wing  Village  and  Chakh-Ha-Chee  and  did 
22  other  road  repairs. 

•  Your  Management  Information  Systems  Department  has  Computerized  all  branch  offices,  youth 
centers  and  the  new  convenience  stores.  They  have  set  up  five  wide  area  computer  networks  that 
connect  health,  casinos  and  Oakdale  to  fmance. 

•  Your  Legal  Department  saved  you  money  by  hiring  tribal  attorneys  and  reducing  your  reliance 
on  high  priced  law  firms.  Your  legal  department  also  saved  you  money  by  protecting  your  nation 
against  lawsuits  by  those  who  would  take  your  resources  for  their  personal  gain.  They  have 
worked  to  protect  individual  members  by  providing  legal  services  on  Indian  Child  Welfare  and 
making  arrangements  for  Judicare  to  provide  legal  representation  for  tribal  members  who  cannot 
afford  an  attorney. 

•  Historic  Preservation  is  protecting  resources  by  going  on  repatriation  visits  to  Milw.  Public 
Museum,  Chicago  Field  Museum,  and  Mitchell  Indian  Museum.   Historic  Preservation  is 
exploring  and  surveying  the  Habitation  site  at  Muscoda  and  Garden  Bed  near  Wisconsin  Dells 
(220  acres)  These  important  finds  provide  potential  for  learning  a  great  deal  about  our  ancestors. 

A  major  player  in  Community  Affairs 

•  Your  nation  is  a  solid  member  of  the  larger  community. 

•  You  have  given  grants  to  Juneau,  Jackson,  Wood  &  Sauk  Co.  Sheriffs  to  insure  law 
enforcement  services  for  our  people. 

•  Your  grant  to  Jackson  Co.  for  a  911  system  provided  much  good  will. 
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•  Your  grant  to  Baraboo/Lake  Delton  for  all-weather  equipment  at  airport  was  well  received  by 
community  leaders  and  will  pay  you  dividends  as  it  brings  people  to  Ho-Chunk. 

•  Your  quick  action  to  help  people  suffering  from  tornadoes  and  floods  will  be  long 
remembered. 

•  You  organized  a  successful  and  well-attended  pow-wow  when  Annie  Greencrow  Whitehorse 
school  was  dedicated. 

•  63%  of  Wisconsin  citizens  support  Indian  Casinos  on  tribal  lands. 

•  Indian  casinos  have  caused  a  drop  in  the  use  of  AFDC.  Rural  Counties  with  Indian  casinos 
have  decreased  their  use  of  AFDC  six  times  faster  than  the  rest  of  the  state. 

Major  Political  Players  Nationwide 

Your  nation  is  a  major  player  in  public  policy.  I  want  you  to  know  that  I  am  happy  and  honored  to 
be  here  today  to  address  you. 

•  I  was  asked  to  speak  today  at  the  annual  meeting  of  the  National  Association  of  State  Lottery 
Officials.  I  told  them  that  I  could  not  make  it  because  of  the  General  Council.  That  honor  was 
extended  to  me  because  you,  the  Winnebago  Nation,  have  become  nationally  recognized  as  a 
political  force.  This  is  not  the  only  recognition  you  have  received  this  year. 

•  In  April,  I  was  asked  to  testify  for  you  before  the  U.S.  Senate  Committee  on  Indian  Affairs. 
Incidentally  at  that  hearing.  Senator  Inouye  complimented  the  Winnebago  Nation  for  your 
regulation  of  Indian  Gaming.  Be  Proud  of  that. 

•  In  late  April,  as  your  representative,  I  addressed  President  Clinton. 

•  In  May,  your  vice-chair  Wilfrid  Cleveland,  Alvin  Cloud  and  I  addressed  Attorney  General  Reno, 
Housing  Secretary  Hemy  Cisneros,  and  Interior  Secretary  Bruce  Babbitt.  And  you  can  be  proud. 

•  In  late  May  I  traveled  to  Canada  to  address  a  First  Nation  (Native  American)  economic 
development  conference. 

•  Earlier  this  week,  Tracy  Thundercloud  and  I  met  with  the  Office  of  Management  and  Budget  to 
give  them  our  views  as  they  begin  work  on  next  year's  U.S.  budget.  And  you  can  be  proud. 

•  Earlier  this  month  the  Wisconsin  Indian  Gaming  Association  presented  a  set  of  minimum  internal 
control  standards  to  NIGA.  Those  standards  that  are  designed  to  protect  the  integrity  of  Indian 
gaming  and  your  investment  were  largely  the  product  of  your  regulators.  And  you  can  be  proud. 

•  Tomorrow,  I  will  be  your  representative  at  the  World  Gaming  Congress  &  Expo  where  I  will 
present  a  paper  on  how  Indian  Gaming  is  impacting  the  economy  beyond  the  reservation. 

Clearly  we  are  receiving  these  invitations  because  of  the  work  you  and  your  employees  have  done. 
Your  business  committee  and  I  are  able  to  go  to  these  national  events  and  extend  your  voice  because 
of  the  capable  people  we  have  doing  the  work  here. 

A  minute  ago  I  mentioned  that  some  of  us  spoke  at  a  listening  conference  with  Members  of  President 
Clinton's  cabinet.  At  that  conference  I  was  going  to  one  of  the  last  people  to  speak  at  that  two  day 
conference.  I  knew  that  it  would  be  difficult  for  the  cabinet  members  to  remember  each  of  the  issues 
they  had  heard  in  the  two  day  conference,  So  1  wanted  to  summarize  the  conference  for  them.   I 
asked  them  to  remember  "respect."  I  told  them  to  respect  Native  American  religion,  our 
goverrunents  our  resources  and  the  treaties  your  govenunent  has  signed.   My  comments  were  picked 
up  by  the  news  media  and  carried  on  the  national  Associated  Press  newswire. 

We  have  accomplished  much  in  the  past  year. 

My  hope  for  the  future  is  that  we  can  keep  up  the  pace.  We  can  continue  to  improve  the  services 

that  we  provide  our  people.   You  have  my  commitment  that  1  will  continue  to  work  hard  to  that  end. 
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Number  of  Members 


B301  -  670 
^  101  -  300 
[3  10  -  100 
DLess  than  10 


Ho-Chunk  Nation 

Counties  Wltti  10  or  More  tvlembers. 


The  Ho-Chunk  Nation  Has 

4900  Enrolled  Members  In 

46  States 
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Ho-Chunk  Nation 

Residence  of  Employees 


Ho-Chunk  Nation  Employees 

B  More  than  250 
^  25-250 
01-25 
DO 


The  Ho-Chunk  Nation  Employs 

2349  People  Who  Live 

In  135  Communities 
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Indian  Gaming  Regulatory  Act  -  It  Works 


If  the  Ho-Chunk  and  other  Indian  nations  lose  their  rights  to  regulate 
gaming  on  their  tribal  lands,  we  all  lose. 

Fighting  poverty  without  raising  taxes.  Unlike  many  governmental  programs, 
Indian  gaming  promotes  self-sufficiency,  reduces  poverty,  unemployment,  and 
welfare  and  creates  rural  economic  development  without  spending  tax  dollars. 

Jobs.  The  Ho-Chunk  government  and  enterprises  employ  more  than  2300  people. 
Employment  is  six  times  what  it  was  in  1992.  Sixty  percent  of  the  employees  are 
Non-Indian. 

$$  to  Local  Businesses.  Employees  of  the  Ho-Chunk  Nation  will  spend  more  than 
$30  million  in  Wood,  Sauk  &  Jackson  counties  and  $15  million  in  32  additional 
counties  in  1995.  The  Ho-Chunk  Nation  and  our  enterprises  purchased  more  than 
$26  million  of  goods  and  services  in  the  last  fiscal  year. 

Boosts  Tourism.  Casino  visitors  are  70%  more  likely  to  use  motels.  According  to  a 
study  by  the  Green  Bay  Area  Visitors  and  Convention  Bureau,  they  spend  twice  as 
much  money  shopping  in  local  stores  as  other  visitors.  A  University  of  Wisconsin 
-Stout  study  says  the  Ho-Chunk  Casino  has  increased  business  for  54%  of 
neighboring  business  while  only  6%  report  of  a  decrease. 

Less  Welfare.  Statewide,  Indian  gaming  jobs  took  more  than  800  people  off  wel- 
fare.* A  recent  study  shows  AFDC  in  rural  counties  with  casinos  has  declined  ten 
times  as  much  as  the  rest  of  the  state. 

Good  Wages.  Every  employee  makes  at  least  $7.00  per  hour.  The  average  income  is 
more  than  $21,000  per  year.  All  employees  receive  a  health  and  life  insurance 
benefits  worth  $3900  per  year. 

Supports  Families.  Casino  or  bingo  hall  wages  are  the  only  source  of  family  income 
for  81%  of  our  employees. 

Sharing  the  Tax  Load.  The  Ho-Chunk  Nation  and  its  employees  will  pay  more  than 
$14  million  in  state  and  federal  taxes  this  year. 


These  positive  impacts  of  Ho-Chunk  Gaming  were  dctcmiined  during  our  panicipation  in  The  Economic  Benefits  of  American  Indian 
Gamine  In  Wiscgpsln  by  Prof  James  Murray  (UW-Extcnsion.  March  1993) 


December  13.  1994 
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Testimony 
of: 

JoAnn  Jones 

President 
Ho-Chunk  Nation 

Submitted  to 

House  Committee  on  Small  Business 

U.S.  Representative  John  Lafalce,  Chair 

November  28,  1994 

On  behalf  of  the  Ho-Chunk  Nation,  I  am  pleased  to  submit  the  following  testimony  regarding 
the  impact  of  Indian  gaming  on  Small  businesses.  I  name  is  JoAnn  Jones,  and  I  am  the  elected 
President  of  the  Ho-Chunk  Nation.  For  many  years  we  were  known  as  the  Wisconsin 
Winnebago  Nation.  Recently  we  adopted  a  new  constitution  and  agreed  to  use  our  historic 
name  ~  Ho-Chunk. 

I  would  like  to  provide  you  and  your  committee  members  with  an  understanding  of  how  the 
Ho-Chunk  Nation  is  contributing  to  the  economy  and  benefiting  many  small  businesses  in  the 
larger  community.  As  I  begin  I  think  it  is  important  for  you  to  understand  how  nearly 
everything  we  do  is  felt  beyond  our  borders.  Our  4900  member  nation  has  small  parcels  of 
land  in  16  counties  of  Wisconsin.  Most  of  our  members  live  "off  reservation."  All  of  our 
members  and  employees  must  purchase  nearly  all  of  their  food,  shelter  and  clothing  off  the 
reservation.  All  of  our  supplies  and  services  are  purchased  off  reservation.  Nothing  happens 
on  Wiimebago  land  that  does  not  have  an  impact  off  reservation. 

The  Ho-Chunk  Nation  operates  three  Class  III  casinos  and  three  Class  II  bingo  halls.  They 
are  Majestic  Pines  Casino  and  Bingo  near  Black  River  Falls  in  Jackson  County,  Rainbow 
Casino  and  Bingo  near  Nekoosa  in  Wood  County  and  Ho-Chunk  Casino  and  Bingo  near 
Baraboo  in  Sauk  County. 

A  Major  Employer 

The  Ho-Chunk  Nation  has  2300  employees  who  live  in  141  communities  in  38  counties  of 
Wisconsin,  Illinois  and  Minnesota.  Our  nation  is  the  largest  employer  in  Sauk  County, 
Wisconsin  and  Jackson  County,  Wisconsin.  More  than  1700  of  our  employees  are  employed 
directly  in  our  casinos  and  bingo  halls.  In  addition,  we  simply  could  not  employ  many  of  the 
remaining  600  if  it  were  not  for  the  income  from  our  casinos. 
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In  iJie  last  year  alone,  we  hired  1000  people.  Our  number  of  employees  has  increased  five 
fold  in  two  and  half  years.  As  a  result  we  have  dramatically  reduced  the  level  of 
unemployment  in  Sauk,  Jackson  and  Wood  Counties.  There  are  only  70  employers  in  the 
entire  state  that  have  more  employees  than  the  Ho-Chunk  Nation.  One  of  the  70  employers  in 
Wisconsin  with  more  employees  is  the  Oneida  Nation.  Indian  Gaming  in  Wisconsin  has 
allowed  the  Native  American  tribes  of  Wisconsin  to  employ  more  than  10,000  people.  There 
are  probably  ten  counties  in  Wisconsin  where  Indian  gaming  is  the  largest  employer. 

In  1990,  the  Ho-Chunk  Nation  payroll  was  $4.5  million.  Today,  our  payroll  is  approaching 
$1  million  per  week  and  will  exceed  $45  million  this  year.  There  are  two  important  things  to 
remember  about  this  $45  million.  First,  nearly  all  of  the  money  to  pay  the  payroll  comes  from 
the  casino.  Secondly,  more  than  99%  of  the  payroll  is  spent  off  reservation. 

According  to  unemployment  numbers  from  the  Wisconsin  Department  of  Industry  Labor  and 
Human  Relations,  before  we  had  a  signed  compact,  Jackson,  Sauk  and  Wood  county  had 
unemployment  rates  that  averaged  nearly  8%  -  or  60%  above  the  state  average.  Two  years 
later,  after  the  contact  was  signed  and  we  opened  casinos  in  those  counties,  the 
unen:^)loyment  rates  were  cut  in  half.  Their  average  rate  was  less  than  4%  and  below  the 
state  average. 

According  to  data  from  the  Wisconsin  Department  of  Health  and  Social  Services,  Relief  to 
Needy  Indian  Persons  has  dropped  48%  statewide  in  the  two  years  following  the  opening  of 
the  casinos.  Data  from  that  same  department  show  that  monthly  AFDC  costs  in  Indian 
counties  with  casinos  have  dropped  26%.  This  reduction  saved  the  taxpayers  $463,703  last 
December  and  these  savings  continue  every  month  the  casinos  remain  open.  During  the  same 
time  period,  AFDC  declined  in  the  rest  of  the  state  by  3.2%. 

Vendors  and  Visitors 

In  our  1994  fiscal  year  our  nation  purchased  more  than  $40  million  in  goods  and  services  from 
small  business.  That  number  will  grow  this  year. 

One  measure  of  the  increased  benefit  to  local  businesses  is  the  rate  of  hotel  occupancy.  The 
UW  extension  tracks  hotel  occupancy  for  the  Northwoods,  Door  Co.  and  the  Dells  area  near 
our  Ho-Chunk  casino.  All  areas  showed  an  increase  over  1993.  For  the  year,  the  area  near 
our  casino  increased  more  than  any  other  ~  from  52%  to  59%. 

More  importantly,  we  are  helping  to  increase  the  number  of  tourists  during  the  non  peak 
periods  of  the  year.  During  September  the  Dells  area  had  an  occupancy  rate  of  61%  or  25% 
above  last  September's  48%  occupancy. 
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Players  in  the  Local  Economy 

A  recent  research  study  by  Professor  Carl  Borger  of  the  University  of  Wisconsin  -  Stout 
Department  of  Hospitahty  and  Tourism  gathered  information  to  determine  the  impact  our 
casino  was  having  on  non-Native  American  businesses  in  the  nearby  tourist  area.  Contrary  to 
popular  myth,  Indian  gaming  is  a  positive  influence  on  local  businesses. 

The  Study  found: 

Fifty-two  percent  of  the  local  businesses  experienced  an  increase  in  visitor  volume 
during  the  peak-season,  and  only  6  percent  experienced  a  decrease. 

Businesses  reported  an  even  higher  percentage  increase  in  visitor  volume  during  the 
off-season. 

One  year  after  Ho-Chunk  casino  opened,  an  additional  1249  people  entered  the 
workforce. 

Ninety  percent  of  the  businesses  did  not  oppose  Native  American  Gaming,  while  ten 
percent  opposed  it. 

Our  casino  has  caused  other  Sauk  County  employers  to  raise  their  employees  pay 
$.40  per  hour. 

Ho-Chunk  Casino  has  expanded  the  demographic  market  to  include  more  non-family 
segments.  (Singles  and  senior  citizens  without  children) 

Ho-Chunk  has  increased  visitor  volume  during  the  off-season  and  has  probably 
enhanced  visitor  volume  during  the  peak-season. 

Ho-Chunk  Casino  has  created  a  need  for  the  development  of  supportive  services  and 
non-  Native  American  Gaming  businesses  that  would  appeal  to  Native  American 
Gaming  visitors. 

Other  business  opportunities  have  been  created  by  the  traffic  generated  by  Ho-Chimk 
Casino. 

Some  may  view  the  fact  the  Casino  has  caused  an  increase  in  the  average  wage  as  negative. 
However,  as  we  and  other  businesses  pay  a  living  wage,  other  businesses  benefit  as  more  and 
more  people  can  afford  the  necessities  and  sometimes  even  the  luxuries  of  modem  life. 

Major  Player  in  Community  Affairs 

In  addition  to  benefiting  area  businesses  by  bringing  more  business  to  the  area  and  by  direct 
purchases,  our  gaming  enterprises  are  creating  economic  ripples  in  a  number  of  other  ways. 

As  a  result  of  gaming,  we  have  given  law  enforcement  grants  to  Juneau,  Jackson,  Wood  & 
Sauk  Co.  Sheriffs.  We  have  given  a  grant  to  the  local  airport  for  equipment  to  assure  that 
airplanes  can  arrive  at  our  casino  and  other  local  businesses  in  all  kinds  of  weather.  As  a 
result  of  gaming  we  are  able  and  have  quickly  responded  to  help  people  suffering  from 
tornadoes  and  floods.  Our  nation  and  our  enterprises  have  donated  more  than  $300,000  to 
state  and  local  charities  and  community  projects. 
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The  casino  also  benefits  businesses  by  making  taxpayers  of  our  people  whom  a  short  time  ago 
were  collecting  funds  from  the  government.  This  year  the  Ho-Chunk  Nation  and  it's 
employees  will  pay  more  than  $14  million  in  state  and  federal  payroll  taxes.  Clearly  other 
taxpayers  benefit  when  people  work  at  the  casino  and  pay  taxes  and  do  not  draw  money  from 
AFDC  or  other  government  programs. 

Ho-Chunk  gaming  enterprises  are  helping  not  hurting  other  small  businesses  by  giving 
employment  and  income  to  their  customers,  by  bringing  new  customers  to  their  area  and  by 
being  a  $40  million  customer  for  the  goods  and  services  they  offer. 

Much  of  the  success  of  our  enterprises  is  the  result  of  the  support  we  have  received  from  the 
non-Indian  people  of  Wisconsin.  It  is  largely  the  non-Indians  of  Wisconsin  that  have 
patronized  our  operations  and  many  of  our  employees  are  non-Indians.  We  understand  and 
appreciate  why  we  are  successful. 

We  have  put  our  people  and  many  of  your  people  to  work.  We  have  embarked  on  projects  to 
educate  our  young,  care  for  our  elders,  heal  our  sick,  house  the  homeless  and  diversify  our 
income  so  our  people  will  have  jobs  into  the  future.  There  are  needs  on  our  reservations  that 
must  be  met.  Indian  gaming  allows  us  to  meet  those  needs  without  a  demand  on  tax  dollars. 

It  is  important  for  the  committee  to  know  it  is  not  just  the  Indian  nations  that  understand  the 
benefits  of  Indian  gaming.  More  than  65%  of  the  people  of  Wisconsin  support  our  right  to 
operate  casinos  on  our  reservations.  This  has  been  shown  in  every  public  opinion  survey 
taken  in  Wisconsin  on  this  subject. 

Government  services  costs  are  down,  tax  collections  are  up.  Indian  gaming  is  helping  Native 
Americans  and  the  larger  community.  We  urge  people  to  look  at  the  facts  and  not  the  fears  of 
Indian  gaming. 

Indian  gaming  is  a  means  to  achieve  what  no  state  or  federal  economic  development  program 
has  been  able  to  achieve  for  Indian  people  in  200  years  ~  the  return  of  self-respect  and 
economic  self-sufficiency.  Indian  gaming  needs  to  remain  a  sovereign  right  of  tribal 
governments  because  it  is  our  best  hope  for  a  new  begiiming.  It  will  allow  our  people  to  take 
an  equal  place  in  the  business  community  of  America. 

Thank  you. 
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STATEMENT  OF  THE  NARRAGANSETT  INDIAN  TRIBE 

REGARDING  S.  487, 

THE  INDIAN  GAMING  REGULATORY  ACT 

AMENDMENTS  ACT  OF  1995 

SUBMITTED  TO  THE  SENATE  INDIAN  AFFAIRS  COMMITTEE 

AND 

HOUSE  NATIVE  AMERICAN  AND  INSULAR  AFFAIRS  SUBCOMMITTEE 

June  26, 1995 

The  Narragansett  Indian  Tribe  would  like  to  thank  Chairman  McCain  for 
inviting  us  to  submit  written  testimony  on  S.  487,  the  Indian  Gaming  Regulatory 
Act  Amendments  Act  of  1995.  The  Tribe  wishes  to  express  its  support  for  S.  487.  On 
May  4,  1994,  the  Tribal  Council  adopted  the  attached  resolution,  endorsing  the  bill  as 
a  good  balance  between  the  need  for  federal  regulation  of  Indian  gaming,  and  tribal 
sovereignty  and  autonomy.   We  express  our  thanks  to  Chairman  McCain  and  Vice- 
Chairman  Inouye,  as  well  as  other  members  of  the  Senate  Indian  Affairs 
Committee,  for  your  leadership  on  the  issue  of  Indian  gaming,  one  of  the  most 
significant  issues  facing  Indian  country  today. 

With  respect  to  S.  487,  the  Tribe's  primary  concern  is  that  the  bill,  and  any 
amendments  to  IGRA,  not  exclude  any  tribe  from  this  national  legislation  which  is 
intended  to  provide  economic  opportunity  throughout  Indian  country,  and  in 
particular,  not  contain  any  language  treating  "Settlement  Act "  tribes  differently  than 
other  tribes. 

As  the  Committee  may  recall,  during  the  103rd  Congress,  some  congressional 
members  from  New  England  states  advanced  the  position  that  "Settlement  Act 
tribes"  —  such  as  those  in  Maine,  Rhode  Island  and  Massachusetts  which  had  settled 
aboriginal  land  claims  and  acquired  land  under  Settlement  Acts  --  were  barred  from 
the  benefits  of  IGRA.   These  members,  specifically  the  Rhode  Island  delegation, 
sought  an  amendment  to  the  Act  to  make  this  point.    The  Committee  did  not 
include  such  an  amendment  in  S.  2230  and  we  think  wisely  so.   As  we  stressed  to 
the  Indian  Affairs  Committee  at  the  hearing  on  S.  2230  last  July,  the  federal  courts, 
including  the  U.S.  Supreme  Court,  confirmed  that  the  Narragansett  Tribe,  one  of 
the  "Settlement  Act"  tribes,  qualifies  to  conduct  gaming  under  IGRA.    We  strongly 
oppose  any  effort  to  exclude  "Settlement  Act"  tribes  from  the  benefits  of  IGRA. 

With  respect  to  specific  provisions  of  S.  487,  the  Tribe  wishes  to  note  our 
support  for  several  particular  sections  of  the  new  bill,  as  revised  since  the 
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amendment  in  the  nature  of  a  substitute  was  circulated  last  year.   We  support  the 
provisions  of  Section  9  regarding  the  establishment  of  minimum  federal  standards 
which  take  into  account  such  important  principles  as  the  "inherent  sovereign  right 
of  Indian  tribes  to  regulate  their  own  affairs"  and  the  "unique  nature  of  tribal 
gaming  as  compared  to  non-Indian  commercial"  gaming.    Minimum  standards  are 
an  important  component  of  our  Tribal-State  Compact.   The  Committee  may  be 
interested  to  know  that  as  for  the  standards  of  operation  governing  games  of  chance 
in  our  compact,  the  Tribe  and  the  State  required  that  such  standards  must  be  as 
comprehensive  as  those  required  by  the  State  of  Nevada. 

We  also  support  the  provisions  of  Section  12  providing  for  Secretarial 
involvement  in  the  selection  and  issuance  of  a  compact  in  cases  where  a  tribe  and 
state  are  unable  to  negotiate  a  compact,  or  where  the  state  refuses  to  commence 
compact  negotiations.    We  also  support  the  provision  of  Section  19  which  would 
eliminate  the  requirement  under  current  law  that  the  governor  of  a  state  concur  in 
a  decision  by  the  Secretary  to  acquire  trust  lands  for  gaming  purposes. 

We  appreciate  that  the  Committee  has  revised  the  portions  of  the  bill 
concerning  the  new  Federal  Indian  Gaming  Regulatory  Commission  which  would 
be  established  under  the  Act  to  maintain  the  current  status  of  requiring  that  at  least 
two  of  the  three  members  of  the  Commission  be  members  of  federally  recognized 
tribes.    We  also  believe  that,  in  the  interest  of  maintaining  continuity  on  the 
Commission,  current  Commissioners  should  be  allowed  to  serve  out  their  term  of 
office.   Finally,  since  tribal  sovereignty  is  a  principle  on  which  we  must  not  and  will 
not  compromise,  we  appreciate  that  the  Amendments  Act's  statement  of  purpose  in 
Section  3  would  declare  that  Indian  tribes  have  the  right  to  conduct  gaming 
activities  on  Indian  lands  in  conformance  with  the  Cabazon  decision. 

Last  summer,  I  had  the  honor  to  testify  before  the  Senate  Indian  Affairs 
Committee  regarding  S.  2230  and  spoke  specifically  of  the  Committee's  assistance  in 
helping  this  Tribe  have  further  talks  with  then-Governor  Sundlun  to  discuss  a 
tribal-state  compact.    Since  that  hearing,  the  Tribe  and  Governor  Sundlun  signed  a 
compact  which  has  been  approved  by  Secretary  Babbitt.   However,  the  State  Attorney 
General  and  new  Governor,  Lincoln  Almond,  have  challenged  the  compact's 
validity,  questioning  not  the  Tribe's  authority,  but  the  authority  of  the  Governor  to 
bind  the  State  to  the  compact  without  the  approval  of  the  State  legislature. 
Although  the  litigation  is  in  federal  court,  the  State  was  able  to  certify  the  issue  of 
the  Governor's  authority  to  the  Rhode  Island  Supreme  Court.    We  filed  filed  our 
brief  with  the  Rhode  Island  Supreme  Court  defending  the  Governor's  authority  to 
compact.    A  decision  is  due  this  fall.    In  the  interim,  the  Tribe  has  had  two 
productive  meetings  with  Governor  Almond  to  discuss  all  matters  of  mutual 
concern  between  the  parties  and  the  Tribe  is  working  to  address  these  concerns. 

Chairman  McCain,  in  your  most  recent  letter  to  us  of  May  22,  attached,  you 
Stated  that  you  would  oppose  "tribal  specific"  amendments  to  IGRA  and  for  that  we 
are  most  appreciative.    We  hope,  however,  that  you  and  the  Committee  will  also 
oppose  any  "Settlement  Act  specific"  bills  which  would  create  a  new  class  of  Indian 
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tribes  in  this  country  —  a  class  federally  recognized  but  denied  the  opportunity  to 
fund  essential  tribal  governmental  programs  with  revenues  generated  directly  by 
the  Tribe  and  its  members,  and  forced,  by  necessity,  to  remain  dependent  upon 
limited  (and  shrinking)  federal  appropriations. 

Mr.  Chairman,  I  would  like  to  report  to  you  that  our  non-gaming  efforts  at 
economic  self-sufficiency  are  succeeding,  but  they  are  not.  We  are  not  a  resource- 
rich  tribe.    We  have  no  timber,  no  fishing,- no  coal  or  other  minerals  to  mine. 
Efforts  at  hydro-electricity,  economic  development  zones  and  other  business 
ventures  have  not  become  a  reality  on  our  small  reservation.   What  we  do  have  in 
New  England  is  an  abimdance  of  people  and  our  location  is  well-suited  for  tourism. 
All  things  being  considered,  gaming  offers  our  Tribe  the  best  opportimity  at 
economic  self-sufficiency. 

We  would  like  to  eventually  have  a  sustainable  revenue  source  other  than 
gaming,  but  we  can  begin  gaming  now  and  one  day  invest  in  other  business 
opportunities  for  our  members.   The  question  is  whether  we  will  ever  be  given  the 
chance.   The  FY  1996  Interior  and  Related  Agencies  Appropriations  bill,  like  so 
many  other  appropriations  for  Indian  tribes  before  it,  is  inadequate  to  meet  our 
needs.   If  tribes  such  as  the  Narragansett  Tribe  are  denied  the  benefits  of  IGRA,  and  if 
Congress  carries  through  on  down-sizing  the  U.S.  goveniment  and  federal 
appropriations  for  Indian  tribes.  Congress  will  truly  have  failed  Indian  people.  The 
truth  of  the  matter  is  that  gaming  offers  us  a  shot  at  economic  self-sufficiency;  while 
some  may  say  that  there  are  alternatives,  we  haven't  seen  any  real  ones  yet. 

Until  such  time  as  Congress  can  come  up  with  a  viable  and  sustainable  plan, 
other  than  Indian  gaming,  to  ensure  that  tribes  have  the  necessary  resources  to 
provide  for  their  members,  Indian  gaming  is  the  orUy  way  for  some  tribes,  including 
us,  to  achieve  economic  self-sufficiency  and  it  must  be  protected.  While  States  and 
the  non-Indian  gaming  industry  can  put  forth  a  variety  of  objections  to  Indian 
gaming,  the  objection  we  perceive  the  strongest  is  their  resistance  to  economic 
competition.   Congress  has  a  commitment,  a  sacred  trust  responsibility  toward 
Indian  people.    It  is  counter-productive  for  Congress  to  din\inish  the  govemment- 
to-government  relatioriship  which  Indian  tribes  have  worked  so  hard  to  establish. 
Revenues  from  Indian  gaming  will  help  us  build  a  strong  tribal  government  capable 
of  providing  jobs  and  needed  services  for  our  members  as  well  as  benefitting  the 
local  community  from  the  appreciable  economic  spin-offs  from  Indian  gaming. 
This  is  the  promise  of  Indian  gaming. 

Thank  you  for  allowing  us  the  opportunity  to  share  our  views  on  this 
important  subject. 

Sincerely, 


itthew  Thomas,  First  Councilman 
Narragansett  Indian  Tribe 
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^arragansett  ^nbtan  "Slrtbal  ^saluttatt 

^a.     rr.  Qs.n^.ns 

Re:      Support  for  S.  487 

WHEREAS,  The  Narragajisett  Indian  Tribe  is  a  Federally  Recognized  and  Acknowledged 
Tribe;  and 

WHEREAS,  Pursuant  to  the  Tribe's  Constitution  and  Bylaws,  the  Chief  Sachem  and 
Tribal  Coundl  are  the  governing  body  of  the  Tribe;  and 

WHEREAS,  The  Tribal  Government  has  been  authorized  and  empowered  by  the  Tribal 
Assembly  to  pursue  gjmiing  on  behalf  of  the  Ncirragansett  Tribe  as  a  means 
of  promoting  Tribal  economic  development,  self-sviffidency  and  a  strong 
Tribcd  government;  and 

WHEREAS,  Since  1991,  the  Tribal  Government  has  worked  to  establish  a  Tribal  gaming 

facility  on  the  Reservation  in  accordance  with  the  Indian  Gaming  Regulatory 
Act  (IGRA)  and  has  been  met  with  resistance  by  the  State;  and 

WHEREAS,  After  almost  three  years  of  litigation  with  the  State,  the  Federal  Courts  held 
in  favor  of  the  Tribe,  vindicating  our  right  to  establish  a  gaming  facility  on 
our  Reservation  in  accordance  with  IGRA;  and 

WHEREAS,  The  Senate  Indian  Affairs  Committee  took  an  active  interest  in  bringing  the 
Tribe  and  the  State  of  Rhode  Island  together  to  work  through  our  differences; 
and 

WHEREAS,  Following  hearings  by  the  Senate  Indian  Affairs  Committee  in  May  eind  July, 
1994,  at  which  representatives  of  the  State  of  Rhode  Island  and  the  Tribe 
were  permitted  to  testify,"'the  Governor  met  with  the  Tribe  and  agreed  to 
discuss  a  Tribzd-State  Compact;  and 

WHEREAS,  The  Tribe  thereafter  concluded  a  Tribal-State  Compact  with  the  Governor  on 
August  29,  1994,  which  was  approved  by  the  Secretary  of  the  Interior  on 
December  5, 1994;  and 

WHEREAS,  The  Tribe  desires  to  move  forward  with  its  plans  to  establish  a  gaming  facility 
on  its  Reservation  and  improve  the  lives  of  its  members;  and 
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WHEREAS,  The  Tribe  has  followed  with  great  interest  the  debate  now  in  Congress  over 
the  future  of  Indian  gaming  and  the  future  of  the  IGRA  itself;  and 

WHEREAS,  The  Tribe  was  impressed  by  the  willingness  of  the  Senate  Indian  Committee, 
its  Chairman  and  Vice-Chairman  to  listen  to  the  concerns  of  Indian  tribes 
regarding  the  content  of  various  Indian  gaming  bUls;  and 

WHEREAS,  One  of  the  bills  pending  in  Congress  is  S.  487,  introduced  by  Chairman 
McCain  zmd  Vice-Chairman  Inouye,  and 

WHEREAS,  Chairman  McCain  is  well  known  as  a  supporter  of  tribal  sovereignty  and  has 
the  best  interest  of  Indian  tribes  in  mind  with  S.  487,  which,  through 
mii\imum  federal  standards,  the  establishment  of  procedures  to  obtain  a 
Compact  should  the  State  fail  to  reach  agreement  with  a  tribe,  and  through 
other  provisions,  respects  tribal  sovereignty,  and  will  promote  reasoned 
discussion  between  tribes  and  States  as  to  the  futtire  of  Indian  gaming;  and 

WHEREAS,  We  understand  that  S.  487  will  be  the  subject  of  future  hearings  and  will 
likely  undergo  amendment; 

NOW  THEREFORE  BE  IT  RESOLVED,  That  the  Narragansett  Indian  Tribe  does  hereby 
generally  endorse  S.  487  as  a  bill  which  genuinely  balances  the  dual  needs  of  miiiimum 
federal  regulation  in  the  area  of  gaming  with  tribal  sovereignty  and  autonomy;  and 

BE  IT  FURTHER  RESOLVED,  That  the  Narragansett  Indian  Tribe  does  hereby  commend 
the  Senate  Indian  Affairs,  its  Chairman  and  Vice-Chairman,  for  their  commitment  to 
Indian  tribes,  tribal  sovereignty  and  the  govemment-to-govemment  relationship  which 
exists  between  the  United  States  and  all  Indian  tribes;  and 

BE  IT  FURTHER  RESOLVED,  That  the  Tribal  Covmdl  does  hereby  recommit  itself  to 
ensuring  that  the  Narragansett  Indian  Tribe  remain  eUgible  for  the  benefits  and 
responsibilities  imposed  upon  all  tribes  by  IGRA  by  taking  our  message  directly  to 
Congress. 

CERTinCATION 

I,  the  Undersigned  hereby  certify  that  the  above  resolution  was  adopted  by  a  majority  of 
the  Tribal  Council,  present  in  quorum^and  is  a  true  and  accurate  account  of  the 
happenings  at  the  duly  called  Tribal  Coimcil  meeting  of  May  4, 1995. 


JkttEst: 


■(iiribnl  ^ecretar^  (IIt[tef-^ncl]em/J)first  Olaunctlman 
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Bnitol  States  Senate 

COMMITTEE  ON  INDIAN  AFFAinS 
WASHINGTON.  DC  20510-«450 

May  22,  1995 


Mr.  Matthew  Thomas,  First  Councilman 

Harragansett  Indiom  Tribe 

P.O.  Box  268 

Charlestown,  Rhode  Island   02813 

Dear  Mr.  Thomas: 

Thouxk  you  for  providing  ray  office  with  the  materials 
relating  to  the  Narragansett  Indian  tribe  auid  their  efforts  to 
engage  in  Class  III  gaming.   I  ara  not  sure  how  my  position 
relating  to  Class  III  gaming  by  the  Narragansett  Indian  tribe  has 
been  relayed  to  you  but  let  me  clarify: 

•  -^    It  is  my  view  that  the  Nsirragansett  tribe  has 
a  valid  signed  compact  for  Class  III  gaming  with 
the  State  of  Rhode  Is leuid. 

•  If  the  challenge  to  the  Governor's  authority 
to  sign  the  contact  is  upheld,  that  is  entirely  a 
matter  of  state  law, 

•  If  the  Rhode  Island  delegation  chooses  to 
introduce  legislation  amending  the  Settlement  Act, 
that  is  their  prerogative. 

•  Such  legislation,  if  introduced,  will  be 
subject  to  the  same  legislative,  process  as  any 
other  bill  in  the  Congress  including  hearings  and 
opportunity  for  a  debate  and  discussion. 

•  I  will  oppose  any  such  tribal  specific 
amendment  to  the  Indian  Ganving  Regulatory  Act. 

I  hope  this  clarifies  my  position  on  this  matter. 


Sincerely, 


Tohn  McCain 
'Chairman 
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loNE  Band  of  Miwok 


Nicolas  Villa.  Jr. 

Chief-Hiapbo 

Loren  W.  Hill 

Vice  Chiet-Hiapbo 

Barbara  E.  Hill 

Secretary, 
Treasurer 


TESTIMONY  BEFORE  THE 

UNITED  STATES  SENATE 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

REGARDING  THE  NATIONAL  INDIAN  GAMING  ACT 

JUNE  22.  1995 


Reservation 
Office 

291 9  Jackson 

Valley  Road 

lone,  CA  95640 

Mailing 
Address 

PO  Box  1152 
lone.  CA  95640 


Thank  you  for  the  opportunih  to  submit  testunony  regarding  the  Indian  Gaming 
Regulatory  Act  of  1988  (GRA) 

I  am  Nicholas  Villa.  Jr  ,  Chief/Chaiiman  of  the  lone  Bank  of  Miwok  Indians  of 
California,  a  small  federally  recogni/ed  tnbe.  reaffirmed  by  the  Bureau  of  Indian  Affairs. 
Assistant  Secretary  Ada  Deer,  March  22,  1994 

On  June  10,  1995,  after  borrowmg  the  funding,  developmg  and  submitting  the 
proper  documentation  required  bv  IGRA  to  the  Indian  Gaming  Commission 
(IGC)  and  making  the  necessar\  changes  m  our  small  1,400  sq  ft  facility  on  our  tribal 
land  as  defined  bv  25  CFR  154.  177  and  2703(4)b..  the  Tnbe  began  a  small  Class  II 
gaming  operation:  More  than  one  \  ear  ago.  the  Tnbe  submitted  to  the  State  of  California  a 
request  to  begin  negotiations  for  Class  111  compacting   The  State  has  maintained  a 
deliberate  indifference  posture  towards  the  Tnbe  by  escalating  the  Slate's  apparent 
contempt  of  federal  law  and  tnbal  nghts  by  illegally  invadmg  the  Tnbe's  federally 
recognized  tnbal  temtoi>'  while  never  respondmg  to  the  Tnbe's  request  for  compacting 

Earlv  m  the  afternoon  of  June  16.  1995,  the  State  of  California  Department  of 
Justice  and  the  Amador  County  Shenff  s  Department  converged  on  our  tmy  reserN  ation. 
surrounded  our  small  building  with  some  40  heavily  amied  officers,  blocking  all  entrances 
and  exits  of  the  land,  barged  mto  our  operations,  demanded  our  tnbal  admmistrator,  Joan 
Villa  slammed  open  doors,  threatened  and  intimidated  our  members  and  customers    I  hey 
demanded  that  all  members,  except  Joan,  exit  the  building  and  then,  they  remo\  ed  the 
customers.  At  least  two  Shenff  s  Department  officers  and  three  Department  ol  Justice 
Investigators  burst  through  two  doors  with  hands  on  guns  into  Joan's  tnbal  office 

Told  Joan  they  were  here  to  remove  the  video  machines  and  bingo  equipment 
When  asked  bv  Joan,  who  remained  seated  at  her  desk,  if  the  officers  had  a  search  warrant, 
an  an-est  wanant  or  an%  documentation,  they  responded  "no"  and.  that  Ihes  "did  not  need 
such  documentation"  while  exhibiting  a  photocopy  of  an  alleged  section  of  a  State  Penal 
Code  with  the  heading  "Gaming"  Slating  that  the  Slate's  junsdiction  to  search  and  se./.e 
our  propertv  without  documentation  was  established  within  the  existing  penal  code^  No 
such  aulhorin  exists  todav  within  the  California  Penal  Code    The  agents  contmued  to  state 
that  the  Bureau  of  Indian  Affairs  said  that  we  were  not  a  federally  recognized  tnbe  entitled 
to  do  gaming  nor  was  our  land  considered  Indian  land   Joan  requested  that  in  wnting. 
They  did  not  have  that  statement  in  writing   Joan  told  the  agents  that  the  tnbe  was 
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federally  recognized  and  that  the  land  did  qualify'  for  gaming  within  the  meaning  of  "Indian 
lands"  as  defined  m  IGRA 

At  this  point,  three  agents  headed  by  the  ShenfTs  Department  detained  Joan 
against  her  wishes  in  her  office  and  asked  if  she  had  a  weapon    There  were  no  weapons  on 
the  site   The  agents  were  asked  to  leave    The\  refused    The  agents  began  to  remove  every 
piece  of  equipment  in  the  building    It  was  not  until  Joan  brought  out  a  video  camera  that 
the  agents  scattered  from  the  tribal  office  door  and  allowed  her  the  freedom  to  move  around 
the  building.  The  Tribal  Chief  of  Police  stayed  very  close  to  her  to  protect  her  from 
potential  harm 

She  videotaped  the  officers  smiling  as  they  illegally  removed  the  equipment 
It  does  not  appear  that  the  officers  involved  realized  this  entire  event  had  been  recorded  on 
the  surveillance  equipment  displayed  throughout  the  building. 

Since  that  date.  Joan,  myself  and  members  of  the  Tribe  have  been  under  constant 
surveillance  by  the  police  agencies  in  the  Stale   Joan  continues  to  suffer  from  the  trauma  of 
the  illegal  siege  on  our  antient  reserv  ation 

Before  the  State  of  California  Senate  is  proposed  legislation  encouraged  b\  the 
State  Attorney  General,  Dan  Lundgren.  AB  1 1,  which  would  include  language 
rubberslampmg  the  Illegal  Search  and  Seizure,  "Police  Slate"  experienced  by  our  Tnbe 
without  warrants  or  justification  b>  the  State  of  California  and  its  agencies 

The  Indian  Gaming  Commission  and  the  Bureau  of  Indian  Affairs  in  Washington, 
D  C  along  with  the  local  U  S  Marshall's  Office  and  Department  of  Justice  have  been 
verv  supportive  and  helpful  regarding  this  issue  and  assisting  the  Tnbe 

The  protection  the  Tnbe  has  had  thus  far  from  the  illegal  invasion  and  siege  by  the 
State  of  California  and  the  County  of  Amador  has  been  the  presence  of  the  agencies  of  the 
United  States  Government  and  the  protection  of  the  Indian  Gaming  Regulatory  Act 

Our  Tribe  prays  that  the  United  States  Senate  does  not  attempt  to  dilute  the 
existing  Indian  Gaming  Regulatory  Act    Extending  an\  additional  power  to  the  State  over 
Tribes  could  cause  bloodshed  on  the  "Indian  reservations"  of  the  United  States 
The  brutality  and  "frontier  mentality"  of  this  invasion  by  the  State  may  only  bnng  notice  to 
the  inhumanities  expenenced  b\  the  Native  Americans  by  the  world  communily 

If  you  must  disrupt  the  IGRA  ,  then  only  more  stringent  requirements  must  be 
made  upon  the  States  for  the  compacting  process  or  total  elimination  of  the  States  from  the 
process  of  Class  111  compacting  should  be  the  direction  of  change   The  Tnbe  has  met  the 
challenge  of  the  intention  of  IGRA    The  Stale  of  California  has  onK  reverted  back  to  the 
frontier  laws  ignoring  the  purpose  of  civilized  co-existence  of  Tribes  and  States 
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United  States  DcpartmciU  of  die  Imerior  am^ 


OPnCE  OF  THE  SECRCTARY 
WukUfun.  o.C  JOIM 


MAR  2  2  1934 


Chief,  lone  Bond  of  lliwoK 
P.O.  BOX  X152      o««dO 
lona,  California  9S6«i 

Dear  Mr.    Villo, 

A<r.r,  our  maoting  on  October  28,  1993  and 
I  a»  writing  "9ard^"<J  o"^  °"^^„«^n  Doclittle.  in  that  meeting 
aubsequent  dia^-'.^^^^H^^ittd  States'  political  relationship  ot 
I  agreed  to  clarify  the  "^^^*°^^^'V.  Louis  Bruce'»  X972  letter 
Le^ono  sand  of  .Clwok,  as  w-11^-^^^^  ^^  .^^  fai^toric  land  base, 
reaardin?  the  tribe  s  po** 

.H      «atter      I    an    nov   reaffirming  th*    portion   of 

Federal  recognition  «.3  e^dent^  ^^^^  ^^^^  purchase  vas 
Indians     at     «i«  ^^^  the  Ccmissioner  of  Indian  Af faixs,  I 

therefore,  Ji^^^^^JH^L-oribad  parcel  of  land  to  be  hald  In 
or  «l£J^f  Ihf  Ji°?^  o?  SS^  ln«li"»«-  (fi««  ^"«  ^**^ 
attached) 

^  ^sistant  secretary  ^^^^.^'^T.'^^Jr:^^''^:^^^^^^"^ 
SeTaicel  of  la^^  ^-^^'^^^  ^JT  I^tad  during  the  (X:tcb*r 
trust  as  territory  •'f  .I^^nS^orth  be  included  on  the  lift  of 
meeting,    the    Tribe   "Ul   hei^«oiruu  Receive  services  fron 

:?^5u2'EntitieS  Peco^i';^  ,^/ii";Srair.,-  ,,,^  published  i^  the 
the  united  f«te6  Bureau  ^^^    ^^^^^ 

K«d<«al  B«gi.ter  .pacifically 

T  «m  hereby  directing  ^e  Bureau  of  Indi^  Affair  /^^^^^^     ^te 

L^Sa^Sento  Area  O^ ^-^^^^^^  t^t^ib^  to  addre«  the  relevant 
S^etu  will  »-J:-"^"/;S::^,l  SnSrctulation.  and  looJc  forward  to 

jS:iS;aS^"^aoretary  -  Indian  Affairs 
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uimea  :>i;ucs  Uepaiuiiciit  ol  the  Iiucnor  .J^'mcll! 

OFFICt  OF  THE  SECRETAKY 
WMtiHtgiMi,  D.C  MiM 


Ms.  Loretu  A  vent 

Special  AssitUnt  to  itic  President  for  Intergovemmenul  Affaire 

White  Houte 

Old  Executive  OfHce  Building,  Room  106 

Washington,  DC  20500 

Dear  M«.  Avent: 

Since  I  forwarded  the  Burcou  of  Indian  Affaire'  Tribal  Lcadere  List  to  you,  I  have  reaffinned 
the  federal  recognition  of  the  The  lone  Band  of  Mlwok  Indians.  Their  recognition  brings  the 
total  number  of  tribes  to  547. 

We  would  appreciate  it  very  much  if  they  could  be  extended  sn  invitation  to  participate  in  th« 
White  House  meeting  with  Tribal  Leaders.  They  certainly  should  not  be  excluded  due  to  the 
liming  of  the  process.  The  tribe's  conuct  in  Washington,  D.C,  is  Mr.  Joe  Tallackson,  he  can 
be  reached  at  (202)  628-1151,  or  he  can  contact  Chief  Villa  Vfho  is  currently  in  town.  The 
official  tribal  address  and  conuct  is: 

lone  Band  of  Miwok  Indians 

Nicolas  Villa,  Jr.,  Chief 

P.O.  Box  11S2/2919  Jackson  Valley  Road 

lone.  CA  9S640 

(209)  274-2920 

We  know  that  the  tribe  would  appreciate  being  included  in  tomorrow's  meeting.  If  you  have 
any  questions,  feel  free  to  conuct  my  office.   Thank  you. 


Sincerely. 

Ada  E.  Deer 

Assisuni  Secreury  -  Indian  Affairs 
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National 

Indian 

Gaming 

Commission 


June  12,    1995 

Mr.  Nicolas  Villa,  Jr. 

Chlaf /Chairaan 

lone  Band  of  Mivok  Indians 

P.O.  Box  1152 

lona,  California   95640 

Dear  Chief  Villa; 

This  is  to  acknowledge  receipt  on  June  9,  1995,  of  the  Caning 
Ordinanca  submission  and  related  docunents  for  the  lone  Band  of 
Niwok  Indians. 

Sinperaly  yours,   ^   ^ 


Barbara  D.  Kaizlip  •' 


Ex h (b I ^  c 
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loNE  Band  of  Miwok 


Nlcolu  VUU,  A. 


toranMNiU 

vie*  ChM-Hi^*a 


•wlMntH 


ItoMrvMlen 
Ome* 

2Biej«eliwn 

VklUyRaad 

lim,CABS«40 

Mailna 
Addraw 

P.O.  eoK  UK 

lani.CABSMO 
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May  25,  1994 


The  Honorable  Pete  Wilson 
Governor  of  California 
State  Capitol 
Sacramento,  CA  95814 


RE    Tribal  State  Compact  for  Class  lU  Gaining 


Dear  Governor  Wilson 

The  lone  Band  of  Miwok  Indians,  AKA  Buena  Vista  Rancheria,  submitted  a  request 
to  you  for  tribal-state  negotiations  for  a  Class  III  gaming  compact  on  January  11, 
1992 

I  am  writing  to  advise  you  that  the  lone  Band  of  Miwok  Indians  is  not  a  party  to  the 
tribal-state  negotiations  currently  being  conducted  by  the  Attorney  General,  nor  does 
the  Tribe  sanction  any  compact  submitted  by  the  attorneys  on  behalf  of  those  tribes 

Should  you  have  any  questions,  please  contact  me  or  Joan  Villa,  who  serves  as  Tribal 
Administrator 

Sincerely, 

NICOLAS  VILLA,  JR 
Chief-Hiapbo 
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lONE  Band  of  Miwok 


NtcotM  VUto,  A. 
ChW-Htipto 

ijmnMlNW 

Bwtxne-Hill 

S««tf«tafy, 
Trtwunr 


flsurvallon 
Offic* 

lm,CAaS6«) 

Muling 
AddrtM 

P.O.  ea»liS2 
|l)n(.CA96M0 

Talafltiona 
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IS  IT  POSSIBLE,  ANOTHER  "WACO"  OR  "NORTHERN  IDAHO" 
SITUATION  IS  ABOUT  TO  OCCUR? 

ON  FRIDAY,  JUNE  16,  1995,  ABOUT  1:30  PM.  PDT.,  AMADOR 
COUNTY  SHERIFFS  DEPARTMENT  AND  THE  STATE  OF 
CALIFORNIA,  DEPARTMENT  OF  JUSTICE,  ILLEGALLY 
STORMED  ON  OUR  ANCIENT  TRIBAL  LAND  QUALIFYING  AS 
TRIBAL  TERRITORY  (s«e  25  CFR.  1 154,  2703  (4)  b.).  WITHOUT 
A  WARRANT  OR  DOCUMENTATION  AND  SIEGED  PROPERTY 
OF  THIS  VERY  SMALL  FEDERALLY  RECOGNIZED  BAND  OF 
INDIANS,  THE  lONE  BAND  OF  MIWOK  INDL^iNS  OF  CA. 

SHERIFF         OFFICERS         DETAINED  THE  TRIBAL 

ADMINISTRATOR  WHILE  DEMANDING  Ali  OTHERS  EXIT 
THE  BUILDING.  THE  OFFICERS  WERE  ASKED  TO  LEAVE, 
THEY  REFUSED  AND  CONTINUED  THEIR  ILLEGAL  SIEGE 
AND  SEIZURE  ON  TRIBAL  LAND. 

THE  SHERIFF'S  OFFICE  AND  THE  STATE  ATTORNEY 
GENERAL'S  OFFICE.  PROCEEDED  TO  REMOVE,  UNDER 
PROTEST  OF  THE  TRIBE,  PROPERTY  OF  THE  TRIBE. 
COUNTY  AND  STATE  OFFICERS  BLOCKED  THE  ENTRANCES 
TO  THE  TRIBAL  LAND.  WHILE  40  HEAVILY  ARMED 
OFFICERS  SURROUNDED  THE  1400  SQ.  FT.  TRIBAL 
BUILDING  ONCE  THE  COUNTY  AND  STATE  AGENTS 
COMPLETED  THE  ILLEGAL  SEIZURE  OF  TRIBAL  PROPERTY. 
THEY  EXITED  IN  A  PARADE  OF  SOME  30  VEHICLES  FROM 
THE  TRIBAL  LAND  BASE.  MOST  OF  THIS  INCIDENT  HAS 
BEEN  VIDEO  TAPED  BY  THE  TRIBE. 

TRIBAL  LEADERS  ARE  UNDER  CONSTANT  SURVEILLANCE 
BY  THE  STATE  AND  COUNTY.  UNABLE  TO  SAFELY  LEAVE 
THE  LAND  BASE  A  CLEAR  AMD  PRESENT  DANGER 
EXISTS  FOR  THE  lONE  BAND  OF  MIWOK  INDIANS. 
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Senator  John  McCain 

Chairman, 

Indian  Affairs  Committee 

United  States  Senate 

Washington,  DC.  20510-5465 

July  21,  1995 

Dear  Senator  McCain: 

This  letter  responds  to  your  inquiry  of  June  26,  1995  raising  several  questions  for  the 
Committee's  hearing  record  on  S.  487,  as  well  as  the  recent  alternative  Compact  proposals 
forwarded  from  the  Committee. 

As  you  are  awar    NIGA,  is  committed  to  working  with  your  Committee  to  protect  Indian 
Gaming.  We  are  aware  I;  i    ■  rumber  of  organizations  and  individuals  commenting  on  S.  487, 
particularly  those  repres    ting  state  interests,  have  raised  questions  concerning  the  new  process 
of  Compacts  contained  ii.  S.  487.  In  our  view  the  critical  question  with  respect  to  the  Compact 
process  is  the  process  fair  and  effective  —  does  it  result  in  a  Compact.  IGRA's  defect,  if  States  are 
correct  in  their  assertions  of  sovereign  immunity,  is  that  the  Congressional  intent  of  negotiated 
State-Compacts  to  determine  oversight  responsibility  for  Class  III  gaming,  has  not  resulted  in 
Compacts  for  states  have  resisted  tribal  requests  to  enter  into  Compacts.  Where  States  have  been 
willing  to  negotiate.  Compacts  have  been  achieved. 

In  our  view,  the  sole  responsibility  for  the  failures  of  the  Compact  process  rests  at  the  feet 
of  a  few  states  that  have  refused  to  negotiate  in  good  faith.  We  do  not  accept  the  proposition  that 
the  Secretary  of  the  Interior,  as  trustee  for  Indian  interests,  is  institutionally  biased  and  therefore 
can  not  be  relied  upon  as  a  decision-maker  where  states  choose  not  to  participate  in  the  Compact 
process.  Where  supervision  or  approval  of  tribal  authority  is  called  for,  the  norm  in  federal- 
Indian  law  and  policy  is  to  have  the  federal  government  serve  in  the  supervisory  capacity.  In 
carrying  out  his  role  for  Class  II  and  for  after-acquired  lands,  the  Secretary  has  demonstrated  no 
anti-state  bias.  In  fact,  the  opposite  appears  true.  Only  those  land  transfers  that  had  state  and  local 
support  have  been  approv'^d  and  the  Secretary  has  resisted  tribal  requests  to  follow  circuit  court 
in  Seminole  and  unilatei  ■'   ■  impose  a  Compact.  In  our  view,  this  effort  to  malign  the  Secretary  is 
simply  a  smoke  screen  t     •.    ■  shift  decision-making  to  state  controlled  forums. 

1 


904  Pennsylvania  Avenue  SE 


Washington  DC  20003 


(202)546-7711 
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The  proposal  to  litigate  in  state  court  at  state  initiation,  apparently  waiving  tribal 
sovereign  immunity  but  not  state  sovereign  immunity  for  scope  of  gaming  is  objectionable. 
Scope  of  gaming  is  a  federal  law-federal  court  issue,  not  a  state  court  issue.  Left  to  the  state 
courts,  bingo  and  card  games  would  have  been  illegal  for  the  Morongo  and  Cabazon  Band  of 
Mission  Indians. 

In  several  states,  tribes  have  proposed  resolving  differences  through  litigation  in  federal 
courts  with  both  peulies  being  bound  to  accept  the  results.  States  have  refused  this  approach.  The 
tribal/slate  working  group  proposed  a  similar  scope  of  gaming  federal  court  litigation  or  agreed 
to  arbitration  alternative,  only  to  be  turned  down  by  the  Governors.  The  trick  in  the  arbitration 
approach,  is  that  unless  the  state  agrees  to  enforcement  in  federal  court  and  waives  its  sovereign 
immunity,  the  approach  is  as  defective  as  the  IGRA  Compact  approach.  Arbitration  is  not  self- 
executing,  if  a  state  does  riot  voluntarily  accept  the  result,  litigation  is  required. 

It  is  seven  years  since  IGRA  was  passed,  and  in  the  several  states  where  unconscionable 
resistance  to  tribal-state  Compacts  is  extant,  tribes  are  in  equity  entitled  to  fair  and  speedy 
justice.  S.  487  provides  a  fair  and  speedy  process,  at  this  point  the  alternatives  proposed  do  not. 

Your  June  26th  letter  asked  several  follow-up  questions  with  respect  to  my  testimony  at 
the  June  22nd  hearing;  these  questions  are  addressed  below. 

1.  Should  the  Federal  Government  have  a  continuing  responsibility  for  the  review  and 
approval  of  management  contracts?  If  so,  is  this  responsibility  properly  vested  with 
the  Commission  or  is  it  more  properly  a  responsibility  of  the  Secretary  of  the 
Interior? 

NIGA  has  not  advocated  ending  the  federal  responsibility  for  the  review  and  approval  of 
management  contracts.  Tribes  have  been  concerned  that  this  review  should  not  be  so  tedious  and 
lime  consuming  that  the  legitimate  business  interests  of  the  tribes,  are  sacrificed  to  bureaucratic 
inexperience  with  complex  financial  arrangements.  The  expertise  of  tribes  has  grown 
significantly  and  many  Tribes  seem  far  removed  from  the  need  for  protection  that  seemed  so 
apparent  in  the  hearing  r        i^  of  the  I980's.  Some  Tribes  may  still  require  or  desire  those 
protections.  It  is  a  difficiut  statutory  task  to  balance  these  shifting  realities.  The  suggestion  that 
the  NIGC  as  a  "regulatory"  agency  is  more  properly  vested  with  matters  related  to  standards  and 
compliance  and  with  background  investigations,  and  the  Department  of  the  Interior,  as  trustee, 
would  be  more  appropriate  to  review  contracts,  warrants  serious  consideration. 

2.  I  was  interested  to  see  your  chart  that  depicted  the  "Use  of  Gaming  Proceeds"  by 
Indian  tribes,  could  you  describe  what  is  represented  by  figure  in  the  chart? 

The  chart  was  developed  from  a  Deloitte  &  Touche  survey  conducted  for  NIGA.  Tribes 
were  asked  to  break  down  their  "Use  of  Proceeds"  into  the  following  categories:  Per  capita 
payments;  Education  and  Human  Services  (non-Healthcare);  Capital  Construction  (non- 
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Gaming);  Charitable  Contributions;  Investments;  Payments  to  Federal  or  State  Governments; 
and  Other  (specify).  The  chart  reflects  published  data  from  other  surveys  and  survey  responses 
from  1 7  Tribes.  It  would  i-  v  ■  »r  that  the  "investment  category"  represents  financial  investments 
of  both  long  and  short  te;m  nature  such  as  band  deposits,  CD's,  stocks,  bonds,  commercial  paper 
and  government  securities.  Other  investments  most  likely  include  business  ventures,  including 
gaming  related  ventures. 

3.  Your  testimony  indicated  that  there  were  areas  in  the  bill  where  there  may  be 
duplicative  regulation  imposed  on  Indian  gaming  operations.  You  suggest  a  self- 
certification  process  to  avoid  unnecessary  duplication,  could  you  briefly  explain 
your  proposed  approach? 

My  testimony  indicated  that  the  free  standing  power  of  the  Commission  to  license  in 
section  10  seems  to  be  duplicative  of  the  state/tribal  licensing  authority  under  minimal  federal 
standards.  As  you  know,  under  S.  487  the  Commission  has  residual  licensing  and  regulatory 
authority  if  tribes/states  fail  to  meet  minimum  federal  standards.  Our  reference  to  the  underlying 
concepts  for  certification  of  self-regulation  was  meant  to  suggest  that  while  tribes  operate  under 
approved  minimum  federal  standards  that  the  Commission's  authorities  and  related  cost  levels 
would  be  kept  to  the  minimum  necessary  for  monitoring.  Tribes  meeting  or  exceeding  minimum 
federal  standards  would  consequently  be  expending  significant  financial  resources  directly  and/or 
in  reimbursement  of  stai>  .  3sts  and  that  any  federal  assessment  be  held  to  a  minimum  level;  this 
would  be  similar  to  the  1   .1^.    concept  for  Class  II  where  assessment  for  self-regulating  Tribes 
are  statutorily  reduced  t(  leflect  reduced  Federal  responsibility.  Under  S.  487,  if  tribes/states  do 
not  meet  minimum  federal  standards,  federal  responsibilities  are  increased  and  assessments 
should  be  increased  to  reflect  those  increased  costs.  In  effect,  good  performance  is  rewarded  by 
reduced  federal  costs. 

4.  Some  have  suggested  that  under  current  law,  it  is  possible  for  devices  which 
constitute  technologic  aids  to  Class  II  in  fact  violate  the  provisions  of  the  Johnson 
Act.  What  are  your  views  on  this  interpretation  of  IGRA?  In  your  view  should  this 
provision  be  clarified? 

Although,  we  believe  thai  Class  II  technologic  aids  do  not  violate  the  Johnson  Act,  we  are 
aware  that  such  an  interpretation  is  being  advanced  by  others.  We  therefore  recommend  that 
IGRA  should  be  clarified,  as  S.487  does,  to  make  clear  that  such  Class  II  devices  do  not  violate 
the  Johnson  Act. 

The  Commission's  regulations  state: 

"  (3)      Electronic,  computer  or  other  technological  aid  means  a  device  such  as  a 
computer,  telephone  cabi     v'f'vision,  satellite  or  bingo  blower  and  that  when  used  - 

(a)  Is  not  a  game    nance  but  merely  assists  a  player  or  the  plaything  of  the  game; 
or  the  plaything  o"  the  game; 

(b)  Is  readily  distinguishable  from  the  playing  of  a  game  of  chance  on  an  electronic  or 


498 


electromechanical  facsimile;  and 

(c)  Is  operated  according  to  applicable  Federal  communications  law. 

25  C.F.R.  subsection  502.7. 

(4)  Electronic  or  electromechanical  facsimile  means  any  gambling  device  as  defined  in  15 
U.S.C.  subsection  1171  (a)  (2)  or  (3). 
25  C.F.R.  subsection  502.8. 

Under  IGRA  and  the  Commission  regulations,  it  is  clear  that  electromechanical 
facsimiles  are  Class  III  and  are  defined  above  also  as  a  .lohnson  Act  (15  U.S.C.  subsection  1171 
(a)  (2)  and  (3))  devices.  /^   'loblem.  however,  arises  when  an  electronic  device  is  nol  a  facsimile 
but  merely  assists  the  pl^^er  in  playing  a  game.  An  overly  broad  reading  of  the  Johnson  Act  has 
lead  some  regulators  to  assert  that  any  electronic  aid  to  any  game  makes  that  game  a  per  se 
Johnson  Act  device. 

Under  the  Johnson  Act,  "the  term  'gambling  device'  means  - 
*♦* 

(2)  any  other  machine  or  mechanical  device  (including,  but  not  limited  to  roulette 
wheels  or  similar  devices)  designed  and  manufactured  primarily  for  use  in  connection 
with  gambling,  and  (A)  which  when  operated  may  deliver,  as  a  result  of  the  application  of 
an  element  of  chance,  any  money  or  property,  or  (B)  by  the  operation  of  which  a  person 
may  become  entitled  to  receive,  as  a  result  of  the  application  of  an  element  of  chance,  any 
money  or  property;  or 

(3)  any  subassembly  or  essential  part  in  connection  with  .my  such  machine  or 
mechanical  device,  but  which  is  not  attached  to  such  machine  or  mechanical  device  as  a 
constituent  part." 

The  Johnson  Act  v  hich  is  generally  viewed  as  the  anti-slot  machine  statute,  as  can  be 
seen  above,  is  in  fact  qui        v^ ue.  It  was  enacted  long  before  IGRA  and  long  before  technologic 
or  "electronic  aids"  such  as  bar-coded  pull-tab  dispensers,  existed.  In  order  to  give  meaning  to 
the  intent  of  Congress  in  permitting  the  use  of  technologic  aids,  including  electronic  aids,  to 
Class  II  games,  IGRA  should  be  read  to  supersede  the  vagueness  inherent  in  the  Johnson  Act. 
Otherwise  IGRA  and  its  regulations  are  rendered  meaningless.  The  clarification  contained  in  S. 
487  of  waiving  the  Johnson  Act  when  the  Commission  approves  a  technologic  aid  accomplishes 
this  purpose. 

5.  Have  you  reviewed  the  provisions  of  H.R.  1512?  Could  you  briefly  describe  your 

views  of  this  legislation? 

The  provisions  of  H.R.  1512  would  if  enacted  effectively  and  totally  reverse  the  decision 
of  the  U.S.  Supreme  Court  in  California  v.  Cabazon  Band  of  Mission  Indians.  Whatever 
sovereign  right  Indian  tribes  now  have  recognized,  under  Cabazon  and  IGRA.  to  conduct  and 
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regulate  gaming  activitits  m  Indian  lands  free  of  state  interference  would  be  destroyed.  In 
addition,  the  retroactive    lUit  section  of  H.R.  1512  would  destroy  all  existing  gaming 
operations.  A  section-by  "-ection  analysis  prepared  by  Ducheneaux  and  Taylor  Associates  is 
attached  for  a  more  detailed  explanation. 

6.  There  has  been  some  concern  raised  that  the  provisions  of  S.  487  would  allow  an 
Indian  tribe  and  a  State  to  enter  into  a  gaming  compact  that  authorized  gaming 
activities  that  are  otherwise  illegal  under  State  law  and  exempt  these  activities  under 
the  Johnson  Act.  Could  you  briefly  comment  on  these  concerns? 

The  key  question  is  what  is  "otherwise  illegal"  under  state  law  and  who  gets  to  answer 
that  question.  As  we  are  all  aware,  the  actual  question  is  what  is  a  permitted  activity,  electronic 
and  otherwise,  under  the  public  policy  of  a  state  as  interpreted  as  a  matter  of  federal  law.  This 
question  is  often  not  a  simple  or  easy  question.  It  is  often  a  hotly  disputed  and  debated  question 
of  law  and  fact.  What  S.  487  does  do,  is  where  a  State  and  Tribe  have  resolved  that  "legal" 
question  in  their  Compact,  their  determination  when  published  by  the  Secretary,  after  his  review, 
ends  the  legal  dispute  for  purposes  of  that  Compact.  If  a  Class  III  game  or  device  is  agreed  to  in  a 
Compact,  it  is  exempt  from  the  Johnson  Act.  Other  federal  officials  are  not  permitted  to  second 
guess  the  State,  the  Tribt  .md  the  Secretary.  During  the  Inouye-McCain  Negotiations  Process,  a 
virtually  identical  provis  •"  was  easily  agreed  to  by  the  parties  without  protracted  debate. 

7.  Your  testimony  ■  jggests  that  the  assessments  of  the  Commission  may  be  excessive. 
Could  you  more  fully  discuss  your  position,  are  you  suggesting  that  Indian  tribes 
are  unwilling  to  pay  for  Federal  regulation  of  the  industry?  How  do  you  respond  to 
the  Commission's  view  that  the  assessments  should  be  calculated  on  the  gross 
revenues  rather  than  the  net  revenues? 

The  threshold  questions  which  must  be  asked  and  answered,  with  respect  to  the 
assessment  of  fees  on  Indian  gaming  operations  to  cover  the  costs  of  Commission  regulations, 
are  who  seeks  Commission  regulation  and  who  benefits  from  such  regulations? 

Indian  tribes,  which  may  conduct  gaming  activities,  are  sovereign  governments,  most  of 
whom  are  fully  capable  and  willing  to  regulate  their  operations  to  protect  such  operations  and 
their  patrons,  and  to  fully  bear  the  financial  burden  of  such  regulation.  Gaming  tribes,  in  fact,  are 
paying  substantial  sums  for  their  internal  regulation  and  such  slate  regulation  as  they  may  have 
agreed  to  in  Class  III  compacts.  In  this  respect  they  are  not  unlike  states  which  operate  and 
regulate  state  lotteries  and  other  forms  of  governmental  gaming.  Just  as  states  have  not  asked  for 
federal  regulation  of  their  gaming  activities,  tribes  have  not  sought  out  Federal  regulation.  The 
fact  of  the  matter  is  that '  .1    ■  have  consistently  opposed  any  outside  regulation  of  their  affairs, 
without  regard  to  who  pays  for  such  regulation,  as  unwarranted  intrusions  into  their  tribal 
sovereignty.  At  the  insistence  of  states  and  the  non-Indian  gaming  industry.  Congress  has 
imposed  federal  regulation  of  Indian  Gaming. 
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Who  benefit  from  federal  regulation  of  Indian  gaming?  While  tribes,  directly  or  through 
Tribal-State  Compacts  maintain  that  their  operations  are  being  adequately  regulated,  they 
probably  would  concede  that  some  federal  regulation  or  oversight  might  enhance  the  integrity  of 
their  games  which  might  benefit  tribes.  More  importantly,  however,  such  federal  regulation  gives 
assurance  of  some  level  of  comfort  to  state,  local  and  private  interests  who  apparently  do  not 
believe  tribes  are  capable  of  self-government.  So,  in  this  way.  federal  regulations  benefit  those 
interests. 

In  developing  IGRA  some  proposed  that  the  Commission  be  supported  by  assessments  on 
the  gross  revenues  of  Cli'  >s  .'  i^aming  operations.  The  gaming  tribes  strongly  opposed  this 
provision  of  IGRA.  A  compromise  was  struck  whereby  the  Class  III  tribes  would  pay  for  one- 
half  of  the  Commission's  s.\penses  and  the  United  States  on  behalf  of  the  states,  local  non-Indian 
governments,  and  private  gaming  interests  which  wanted  federal  regulations,  would  pay  the  other 
half 

As  far  as  the  tribes  are  concerned,  there  has  been  no  further  conceptual  change.  The  tribes 
are  not  asking  for  further  Commission  regulation.  It  is  the  states  and  others  that  are  insisting 
upon  a  further  federal  regulatory  intrusion  into  tribal  sovereignty.  At  a  minimum,  tribes  insist 
that  the  United  States,  on  behalf  of  these  non-Indian  interests,  pay  one-half  the  cost. 

The  question  is  raised  whether  any  tribal  assessment  should  be  based  on  gross  or  net 
revenues.  In  IGRA,  gross  revenues  was  used  for  Class  II  assessments  because  it  was  believed 
that  Class  II  net  revenues  would  be  insufficient  to  raise  the  one-half  share  assigned  to  Tribes.  As 
you  are  aware  that  estimate  was  incorrect  and  gross  revenues  have  exceeded  the  one-half  share. 
Class  III  net  revenues  are  more  than  sufficient  basis  for  raised  the  appropriate  tribal  share. 
Although  views  and  expertise  of  NIGC  should  have  weight  in  a  number  of  areas,  raising  money 
from  tribes  is  not  one  of '.hose  areas.  As  the  Department  of  Justice  cautioned  in  1987,  the  views 
of  a  regulatory  agency  O'   .  lising  revenues  through  fines  or  assessments  for  its  own  operations 
contains  an  inherent  con  :,.i-,.i'-interest  that  in  some  settings  can  rise  to  a  constitutional  due 
process  issue. 

I  hope  this  letter  adequately  responds  to  your  concerns.  I  want  to  again  thank  you  for  you 
commitment  and  dedication. 

Sincerely  Yours, 


Richard  G.  Hill 
Chairman 
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CLIEirr  MEStORAJTOUM  MO.    95-13 

JUNK   27,    1995 

SUEJBCT:   SECTION-BY-SBCTIOH  ANALYSIS  OF  H.  R.  1512 

On  April  7,  1995,  Congressnan  Gerald  Solomon  of  New  York  and 
Congressman  Robert  Torricelli  of  New  Jersey  introduced  H.  R.  1512, 
entitled  "A  bill  to  amend  the  Indian  Gaming  Regulatory  Act  to  bring 
more  balance  into  the  negotiation  of  Tribal-State  compacts,  to 
require  an  individual  participating  in  class  II  or  class  III  Indian 
gaming  to  be  physically  present  at  the  authorized  gaming  activity, 
and  for  other  purposes."  The  short  title  of  the  bill  is  the  "Fair 
Indian  Gaming  Act".  The  bill  was  jointly  referred  to  the  House 
Committee  on  Resources  and  House  Committee  on  the  Judiciary. 

Attached  hereto  is  a  section-by-section  analysis  of  the  bill 
together  with  comments  on  the  impact  of  the  provisions  of  the  bill. 
As  noted  in  the  analysis,  the  net  effect  of  the  bill  would  be  to 
destroy  the  right  of  Indian  tribes  to  engage  in  gaming,  either 
class  II  or  III. 

No  action  has  been  scheduled  on  this  legislation  in  either  -of 
the  two  House  committees  of  referral.  Please  see  our  Client 
MeaorandvuB  Ho.  95-12  comments  on  the  status  of  the  issue  of  gaming 
in  the  House  of  Representatives.  However,  tribal  clients  involved 
in  gaming  should  ba  aware  of  the  danger  that  H.  R.  1512  represents 
to  the  right  of  tribes  to  engage  in  gaming.  We  strongly  recommend 
that  increased  efforts  be  made  to  generate  support  from  your  local 
non-Indian  community  economic  interests  with  your  congressional 
delegation  for  Indian  gaming. 

If  you  have  any  q\iestions  on  this  matter,  please  let  us  know. 
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SECTION-BY-SECTION  ANALYSIS 

OP  H.  R.  1512 

SOIX«OM-TORRICELLI  AKBfDKEKTS  TO  THE  IGRA 

SBCTIOH  1.  SHOUi'  TITLE;  TABLE  OP  CONTENTS. 

Section  1  entitles  the  bill  the  "Fair  Indian  Gaming  Act",  and 
contains  a  Table  of  contents. 

Sxplanation 

The  title  has  mislead  some  members  of  Congress  into 
believing  that  it  is  favorable  to  Indian  tribes  when,  in 
fact,   it  would  essentially  destroy  tribal  gaming  rights. 

SECTION  2.  COMPACT  NEGOTIATION  AND  APPROVAL. 

Subsection  (a)  amends  section  11(d) (7) (B) ( ii)  of  the  Indian 
Gaming  Regulatory  Act  of  1988  (IGRA).  This  provision  of  IGRA 
provides  that,  in  any  suit  by  a  Tribe  against  the  State  for  the 
alleged  failure  of  a  State  to  bargain  in  good  faith  for  a  class  III 
compact,  the  burden  of  proof  shall  be  upon  the  State  to  show  that 
it  did  bargain  in  good  faith.  The  aaendment  would  shift  that 
burden  from  the  State  to  the  Tribe. 

Explanation 

In  the  enactment  of  IGRA,  the  Congress  gave  very  careful, 
deliberate  consideration  to  where  the  burden  of  proof 
should  fairly  lie  under  the  circumstances  involved  in  a 
tribal  suit  against  a  State  for  failure  to  bargain  in 
good  faith.  The  Senate  report  on  S.  555  (S.  Rept.  100- 
446,  at  page  14~15)  sets  out  the  rationale  in  detail.  In 
summary,  the  report  noted  that  the  legislation  restricted 
tribal  gajiing  rights  and  eroded  tribal  sovereignty 
prohibiting  class  III  gaming  unless  done  under  a  compact 
negotiated  with  the  State.  This  placed  tribal  rights  at 
the  complete  mercy  of  the  State.  In  order  to  restore  the 
balance  between  tribal  and  State's  rights,  the 
legislation  placed  the  burden  of  proof  on  the  State.  The 
proposed  amendment  would  destroy  this  balance  of  rights. 
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Subsection  (b)  amends  section  11(d) (7) (B) ( iii)  of  igra.  This 
provision  permits  a  court,  in  detemining  if  a  state  has  failed  to 
bargain  in  good  faith,  to  take  into  consideration  certain  factors, 
and  to  find  bad  faith  in  any  case  where  the  State  demands  direct 
taxation  of  a  tribe  or  Indian  land.  The  proposed  amendment  would 
add  language  that  a  court  shall  not  considsr  as  evidence  of  bad 
faith  a  deiaand  by  a  State  that  tribal  ganing  would  have  to 
completely  comply  with  all  relevant  State  law  on  the  same  basis  as 
any  other  person  or  entity. 

Explanation 

The  Supreme  Court,  in  the  1987  case  of  California  v. 
Cabazon,  clearly  established  the  sovereign  right  of 
Indian  tribes  to  engage  in  gaming  activity  permitted 
under  the  public  policy  of  a  State,  as  a  natter  of  its 
civil /regulatory  laws,  free  of  State  regulation.  IGRA 
limited  this  right  by  requiring  class  III  gaming  to  be 
conducted  under  a  Tribal~State  compact .  The  proposed 
amendment  would  effectively  destroy  tribal  rights,  as 
articulated  in  the  Cabazon  case,  to  engage  in  class  III 
gaming. 

Subsection  (c)  amends  section  H(d){3)(B)  of  IGRA.  This 
subparagraph  provides  that  a  Tribal-State  compact  shall  take  effect 
only  after  notice  of  the  approval  of  the  Secretary  of  the  Interior 
has  been  published  in  the  Federal  Register.  The  proposed  amendment 
would  add  language  specifically  requiring  approval  of  the  State 
legislature  and  Governor. 

Explanation 

IGRA.  currently  provides  that  class  III  gaming  shall  not 
be  legal  on  Indian  lands  unless  conducted  pursuant  to  a 
compact  negotiated  between  the  State  and  the  tribe.  This 
implies  that  the  compact,  before  being  submitted  to  the 
Secretary  for  approval,  will  have  been  approved  by  the 
State  official  or  entity  otherwise  authorized  to  do  so 
under  whatever  State  law  applies.  The  proposed  amendment 
attempts  to  impose  upon  the  States  a  requirement  that 
approval  be  by  both  the  legislature  or  by  the  Governor . 
Approval  ought  to  be  as  provided  by  State  law.  If  state 
law  requires  both  the  legislature  and  Governor  to 
approve,  that  would  be  the  requirement.  If  state  law 
authorized  some  other  form  of  approval ,  that  would  be  the 
requireB)ent. 
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SBCTIOM  3.  GAMIMG  OK  AFTER-ACQUIRKD  LAlfDS. 

Subsection  (a)  anends  section  20(b)(1)(A)  of  IGRA.  Subsection 
20(a)  of  IGRA  generally  provides  that  land  may  not  be  ta)ten  in 
trust  by  the  Secretary  for  an  Indian  tribe  for  gaming  purposes 
after  the  date  of  IGRA  unless  located  within  or  contiguous  to  an 
existing  or  former  Indian  reservation.  Section  20(b)(1)  of  IGRA 
provides  certain  exceptions  to  this  prohibition  against  off- 
reservation  acquisition  of  land  for  gaming  purposes.  Subparagraph 
(A)  of  section  20(b)(1)  provides  that  the  Secretary  can  tske  off- 
reservation  land  into  trust  for  an  Indian  tribe  for  gaming  purposes 
if,  after  consulting  with  appropriate  State  and  local  officials  and 
nearby  tribes,  he  determines  that  taking  the  land  in  trust  would  in 
the  best  interest  of  the  tribe  and  not  detrimental  to  the 
surrounding  comHunity.  The  Governor  is  given  the  right  to  concur 
or  not  concur  with  the  Secretary's  findings. 

The  proposed  anendment  would  stand  section  20(b)(1)  on  its 
head  by  providing  that  off-reservation  land  could  be  taken  in  trust 
for  gaining  purposes  only  if  the  State  legislature  and  Governor 
determined  that  it  was  in  the  best  interests  of  the  tribe  and  not 
detrimental  to  the  surrounding  comnunity.  The  Secretary  is  only 
given  the  right  to  concur  in  that  finding. 

Explanation 

Under  existing  lav,  the  Secretary  of  the  Interior  is 
given  a  broad,  discretionary  power  to  take  land  into 
trust,  on  or  off  a  reservation,  for  Indian  tribes  and 
individuals  for  economic  or  other  purposes.  During  the 
consideration  of  IGPA,  it  was  proposed  to  prohibit  the 
Secretary  from  doing  so  when  the  land  was  to  be  used  for 
gaming  purposes .  This  prohibitory  approach  was  rejected 
in  favor  of  the  compromise  language  of  section  20.  The 
compromise  sought  to  meet  State  concerns  by  prohibiting 
such  acquisitions,  but  provided  exceptions  where  the 
Secretary ,  in  carrying  out  his  trust  responsibility  to 
Indian  tribes,  made  certain  specific  findings.  Even 
then,  the  section  gave  the  Governor  the  power  of 
concurrence.  It  should  be  noted  that  a  Federal  district 
court  in  Oregon  has  found  the  section  unconstitutional  as 
giving  a  non-Federal  official  a  power  to  limit  a  Federal 
official  in  carrying  out  his  duties  in  violation  of  the 
Appointments  Clause  of  the  constitution.  The  proposed 
amendment  not  only  would  upset  the  compromise  struck  in 
1988,   but   is  likely  unconstitutional   itself. 
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3A 

Subsection  (b) ,  paragraph  (1),  of  section  3  anends  section 
20(b)(1)(B)  of  IGRA.  This  provision  of  IGRA  makes  three  further 
exceptions  to  the  land  acquisition  prohibition  of  subsection  20(a) 
in  the  case  of  (1)  a  tribal  land  settlement;  (2)  a  tribal 
acknowledgement  under  the  BIA  FAP  process;  and  (3)  in  the  case  of 
a  restored  tribe.  The  paragraph  (1)  amendment  would  provide  that 
these  exceptions  would  only  apply  to  land  taken  in  trust  after  the 
date  of  enactment  of  the  amendment. 

Explanation 

The  amendment  would  mean  that  any  land  taken  in  trust 
outside  of  an  existing  reservation  after  the  date  of 
enactment  of  IGRA  (October  17,  1988)  and  before  enactment 
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o£  H.  F..  1512  into  lay  could  not  ts  vsBd  for  ga-:ing.  It 
is  oir/iously  directed  at  the  Harragansett  case,  but  would 
aifect  all  tribes  acknowledged ,  restored ,  or  the  subject 
of  a   land  settleatent  between  those  dates. 

Paragrisph  (2)  of  section  3(b)  amends  IGRA  by  adding  a  new 
subparagraph  (C)  to  section  20(b) (i).  The  new  subparagraph 
provides  that,  after  the  date  of  enactment  of  H.  R.  1512,  gaming 
would  be  authorized  on  land  acquired  for  a  newly  acknowledged  tribe 
or  a  restored  tribe  only  if  an  Act  of  Congress,  concurred  in  by  the 
Governor  and  legislature  of  the  State,  authorizes  such  gaming. 

Explanation 

The  proposed  amendaent  simply  means  that  no  tribe, 
acknowledged  under  the  FAP  process  or  restored  to 
recognition  by  the  Congress  could  engage  in  gaming 
because  the  required  state  approval  would  never  be 
forthcoming.  The       amendment       is       also       probably 

unconstitutional. 


SBCTIQW  4.  PHYSICAL  PRKSKMCB  RBQUIRED  TO  PARTICIPATE 
IM  CLASS  II  AKD  CIASS  III  GAMING  OH  IHDIAK  LAJTOS. 

Section  4  amends  section  11  of  IGRA  by  adding  a  new  subsection 
(f)  which  provides  that  an  individual  participating  in  class  II  or 
III  Indian  gaming  would  have  to  be  physically  present  on  the  Indian 
lands  upon  which  such  gaming  is  authorized. 

Explanation 

This  amendment  is  directed  at  the  national  lottery 
proposal  of  the  Coeur  d'Alene  Tribe.  If  the  amendment 
was  enacted,  that  proposal  would  not  be  viable.  The 
amendment  might  also  affect  other  existing  or  future 
tribal   gaming  proposals  such  as  satellite  bingo. 

S2CTIOH  5.  IIIDIAIJ  GAHIMG  RKSTRICTKD. 

Section  5(a)(1)  amends  paragraph  (1)  of  section  11(b)  of  IGRA. 
Paragraph  (1)  now  provides,  in  subparagraph  (A),  that  a  tribe  may 
engage  in,  or  license  and  regulate,  class  II  gaming  on  its  lands 
where  the  State  permits  such  gaming  for  any  purpose  by  any  person, 
organization  or  entity  and  such  gaming  is  not  otherwise  prohibited 
by  Federal  law.  The  proposed  amendment  would  strike  all  of  that 
language  and  substitute  language  which  would  limit  the  right  of 
tribal  class  II  gaming  only  to  those  instances  where  State  law 
perraltted  such  gaming  for  a  'commercial  purpose  by  any  person, 
organization  or  entity".   It  would  also  add  a  new  clause  (ii)  to 
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s'^op^ragrapii  (A)  to  p2mit  tribal  class  II  gacing  fcr  charitable 
purposes  if  State  law  permits  charitable  gaining. 

Explanation 

Section  11(b)(1)(A)  ot  IGRA  is,  together  with  other 
language  of  the  Act,  a  basic  restatement  ot  the  decision 
in  the  Cabazon  case,  where  the  lav  and  public  policy  of 
a  State  permits  a  gaaing  activity  for  any  purpose 
(ccfmaercial  .  charitable,  or  governaental)  by  any  person, 
organization,  or  entity,  no  natter  how  stringently 
regulated,  an  Indian  tribe  in  that  State  is  authorized  by 
its  own  sovereign  power  to  engage  in,  or  license  and 
regulate,  such  activity,  within  its  land  free  of  any 
State  regulation.  Of  course,  as  noted,  IGRA  was  a 
limitation  on  that  right  for  both  class  II  and  III.  The 
proposed  amendaent  would  further  severely  erode  tribal 
rights  under  the  Cabazon  case  by  limiting  their  activity 
only  to  cases  where  the  State  permits  commercial  gaming 
or,  if  the  State  law  permits  charitable  gaming,  only  to 
charitable  gaming. 

Subparagraph  (B)  of  section  5(a)(1)  of  the  bill  further  aaende 
section  11(b)(1)  of  IGRA  by  redesignating  the  existing  subparagraph 
(B)  as  (D)  and  by  adding  two  new  subparagraphs  (B)  and  (C).  New 
subparagraph  (B)  would  restore  the  provision  that  the  class  II 
Indian  gaining  Dust  not  otherwise  be  prohibited  by  Federal  law.  The 
new  subparagraph  (c)  provides  that  the  tribal  class  II  gaming, 
whether  conuaercial  or  charitable,  oust  be  limited  to  the  specific 
foms  of,  and  nethods  of  play  for,  ganing  activities  expressly 
authorized  by  state  law. 

fxpJanation 

The  new  subparagraph  (C)  that  the  proposed  amendment 
would  add  to  section  11(b)(1)  ot  IGRA  would,  with  the 
earlier  amendments,  nearly  complete  the  destruction  of 
the  class  II  gaadng  rights  of  tribes  under  the  Cabazon 
case.  The  apaeifig  gaming  activity  would  have  to  be 
expressly  authorised  by  State  law,  not  just  permitted . 
and  then  only  if  conducted  under  the  methods  of  play 
authorized   under  state  iav. 

Paragraph  (2)  of  section  5 (a)  amends  paragraph  (2)  of  section 
11(b)  of  IGRA.  This  IGRA  provision  provides  that  the  Chairman  of 
the  National  Indian  Gaming  commission  (NIGC)  shall  approve  a  tribal 
class  II  gaming  ordinance  or  resolution  if  it  meets  six  basic 
standards.  The  amendment  would  add  a  new  subparagraph  (G)  to 
paragraph  (2)  of  section  11(B)  which  provides  that  .  the  tribal 
ordinance  or  resolution  must  provide  that  all  class  II  gaming  be 
completely  in  accordance  with  State  law,  including,  but  not  limited 
to,  periods  of  operation,  limitation  on  wagers,  pots  sizes,  and 
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lossas. 

BxplATiation 

This  astendments  would  complete  the  destruction  of  tribal 
class  II  goMing. 

Subsection  (b)  of  section  S  of  H.  R.  1512  anends  section 
11(d)(1)  of  IGRA.  Paragraph  (1)  of  section  11(d)  provides  for 
tribal  class  III  gaming.  Subparagraph  (B)  of  paragraph  (1) 
provides  that  such  class  III  gaaing  must  be  located  in  a  State 
"that  pemits  such  gaaing  by  an  person,  organization,  or  entity". 
The  anendnent  would  change  paragraph  (B)  to  provide  that  tribal 
class  III  ganing  would  only  be  permitted  if  State  law  pemitted 
such  gaoing  for  coaaercial  purposes.  The  only  exception  would  be 
where  the  Tribal-State  Coapact  could  pemlt  other  class  III  gaaes 
which  are  'expressly'  authorized  by  a  State. 

Explanation 

This  aaendment  is  consistent  with  amendaants  on  class  II. 
It  limits  tribal  class  III  gaming  to  those  cases  where 
State  law  pmrmita  coaaercial  gaaing.  It  is  not  certain 
what  significance  the  'exception'  language  on  'expressly' 
authorized  gaming  means. 

Subsection  (b)  of  section  5  further  amends  section  11(d)(1)  by 
redesignating  the  existing  subparagraph  (C)  as  (D),  and  by  adding 
a  new  subparagraph  (B)  which  provides  that  tribal  class  III 
activities  nust  be  linited  to  the  specific  foras  of,  and  aethods  of 
play  for,  gaaing  activities  expressly  authorized  by  State  law. 

Explanation 

As  in  the  case  of  the  class  II  amendments ,  this  amendment 
would  simply  mean  that  all  class  III  gaming,  as  permitted 
under  the  terms  ot  H.  R.  1512,  would  have  to  conform 
completely  to  State  lav.  And,  as  in  the  case  of  the 
class  II  mmartdments,  would  completely  abrogate  tribal 
class  III  rights  under  the  Cabaxon  case. 

SBCTIOM  6.  DXrillITXOilS  OP  CLASS  III  GAMING  AMD  CONKKRCIAL 

Section  6  amends  section  4  of  IGRA  which  contains  definitions. 
First,  it  anends  the  definition  of  class  II  gaaing  in  paragraph  (7) 
by  excepting  'video  bingo'  from  an  acceptable  technologic  aid  to 
bingo.  Second,  it  amends  the  definition  of  class  ill  gaaing  in 
paragraph  (8)  to  specifically  include  (l)  Johnson  Act  devices,  (2) 
electronic  or  electroaechanical  facsinilcs,  and  (3)  video  gaaing  or 
devices.  Finally,  it  adds  a  new  paragraph  (11)  defining  the  term 
'coaaercial'  to  mean  a  private,  for-profit  business  and,  in  the 
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case  of  class  III  ganing,  a  State-run  lottery. 

Sxplanatlon 

Jt  is  uncertain  vhy  the  till  excepts  'video  bingo'  from 
an  allowable  technologic  aid  for  class  II  gaming.  If 
video  bingo  is  a  facsimile  and  a  game  itself,  it  probably 
vould  already  be  a  class  III  Johnson  Act  device  under  the 
Coaaiss ion's  regulation.  The  same  is  probably  true  of 
the  proposed  amendment  to  paragraph  (6).  Finally,  the 
ne*f  definition  of  'commercial'  supports  the  bill's  other 
amendments  limiting  tribal  class  II  and  III  gaming  to 
cases  where  State  law  permits  commercial  gaming. 

SBCriOM  7.  NOKATORIDM  ON  NBN  CIASS  III  GAMING. 

This  section  does  not  anend  IGRA.  It  sinply  prohibits  any  new 
class  III  gaming  for  a  two-year  period  after  the  date  of  enactment 
of  the  amendment,  unless  specifically  authorized  by  a  State.  Class 
III  gaming  is  defined  to  mean  as  defined  in  IGRA,  as  further 
amended  by  H.  R.  1512. 

Explanation 

The  amendment  is  self-explanatory . 

SBCTIOR  8.  KEGUIATION  OT   INDIAN  GAMING  PURSUANT 
TO  A  STATB  CONSTITUTION. 

Subsection  (a)  of  section  8  amends  section  11  of  IGRA  by 
adding  a  new  subsection  (g) .  The  new  subsection  reads  as  follows — 

"fg^  Motwithetandlng  any  other  provision  of  this  Act,  in  the 
g^sg  of  class  II  gaming  or  class  III  gaming  on  Indian  lands  located 
within  a  State  in  w^ich  the  Constitution  of  that  State  speciftcallv 
ft^ithorizes  gambling,  such  class  II  or  III  aaninq ■  as  the  case  nav 
be.  on  euch  Indian  lands  nay  only  be  conducted  in  the  Banner,  to 
the  extent,  and  subject  to  the  sane  terns  and  conditions,  as 
authorized  bv  the  Constitution  and  laws  of  that  State,  and  the 
Indian  tribe  desiring  to  conduct  such  class  II  or  III  gaming  shall 
be  subject  to  all  laws  of  the  State  relating  to  such  gaming.". 

Subsection  (b)  provides  that  the  amendment  made  by  subsection 
(a)  shall  apply  on  Indian  land  conducted  after  the  date  of 
enactment  of  H.  R.  1512. 

£xpianation 

The  net  effect  of  section  6  of  H.  R.  1S12  would  be  to 
make  all  tribal  class  II  gaming  or,  despite  the  existence 
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of  a  valid  TriboI-SCats  Co:2pact,  class  III  Indian  ga:ning 
legally  in  operation  on  the  date  of  enactment  of  H.  R. 
1512  illegal  after  that  date  unless  conforming  completely 
to  all  State  laws  affecting  such  gaming.  It  would 
effectively  wipe  out  all  Indian  gaming  now  in  existence. 

SECTION  9.  MATIOMAL  INDIAN  GAMING  COMMISSION. 

Section  9  anends  paragraph  1  of  section  5(b)  of  IGRA  to 
provide  that  there  would  be  five,  rather  than  three,  full-time 
members  of  the  CoBsission.  All  five,  rather  than  just  the 
Chairman,  would  be  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate.  Two  associates  would  be  from  individuals 
nominated  by  the  tribes  and  two  from  individuals  nominated  by  State 
Governors.  Conforming  amendments  are  made  to  other  provisions  of 
IGRA,  and  the  President  is  required  to  appoint  the  four  associate 
members  90  days  after  enactment  of  the  amendments. 

Explanation 

The  amendments  are  self-explanatory. 

SECTION  10.  RKPORTING  AND  BOOKKEEPING. 

Section  10  amends  IGRA  by  adding  a  new  section  21A. 
Subsection  (a)  of  the  new  section  authorizes  and  directs  the 
Secretary  of  the  Treasury  to  impose  new  reporting  and  recordkeeping 
requirements  on  Indian  gaming  operations  to  which  a  casino  or 
gambling  casino  under  section  103.11(i) (7) (i)  would  be  subject. 

Explanation 

Some  of  the  requirements  of  this  new  amendment  are 
already  applicable  to  Indian  gaming  because  of  the  recent 
BanJi  Secrecy  Act  amendments.  However,  this  amendment 
would  impose  significant  new  reporting  requirements. 

Subsection  (b)  of  the  new  section  21A  provides  that  an 

authorization  of  one  form  of  class  III  gaming  under  State  law  shall 

not  be  construed  as  authorization  for  any  other  form  for  purposes 

of  compact  negotiations  between  a  tribe  and  a  state. 

Zxpianation 

The  spirit  of  Cabazon  decision  holds  that  the  over-all 
public  policy  of  a  state  on  gambling  may  be  so  favorable 
and  supporting  that  such  State  may  not  refuse  to 
negotiate  for  a  form  of  class  III  gaming  even  though  such 
game  many  not  be  specifically  authorized  under  State  law. 
This  amendment,   which  seems  out  of  place  with  substance 
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o-  s'jiissctlcr.  (^},  would  slaa  ths  door  on  such  en 
enalyBis. 

Subsection  (c)  of  new  section  21A  provides  that  Federal 
district  courts  shall  have  sole  jurisdiction  to  determine  contract 
disputes  between  an  Indian  tribe  and  contract  operators  of  Indian 
gaming  facilities. 

Explanation 

This  provision  would  abrogate  the  right  of  tribes  to  have 
contract  disputes  deteralnod  in  tribal  courts.  Certain 
questions  aay  be  raised  about  tribal  sovereign  iaminity 
frox  suit  and  P.L.    260  civil   jurisdiction. 

SECTION  11.  BACKGROUND  INVESTIGATIONS. 

Section  11  aoends  IGRA  to  add  a  new  section  21B.  In  general, 
the  new  section  confers  broad  new  powers  and  duties  upon  the 
Attorney  General  of  the  United  States  to  conduct  background 
investigations  on  alnost  any  person  or  entity  which  nay  be  involved 
in,  or  connected  to,  Indian  class  III  gaming.  It  would  authorize 
the  Attorney  General,  upon  application  by  a  State,  to  perait  the 
State  to  conduct  such  investigations,  and  provides  that  such 
background  investigation  shall  apply  to  all  Indian  class  III 
gaming,  whether  approved  before  or  after  enactment  of  H.  R.  1512. 

Explanation 

The  nev  section  vests  in  the  Attorney  General  background 
investigation  powers  now  vested  in  the  Indian  tribes,  the 
Coaatission,  and,  under  soae  compacts,  the  States.  Its 
retroactive  effect  would  impose  new  burdens  and  costs, 
and  upset  long-established  relationships  and  contracts. 
Finally,  solely  upon  the  approval  of  the  Attorney  General 
and  without  any  requirement  for  tribal  approval ,  it  vests 
the  States  with  new  powers  over  tribal    activities. 

SBCnCW  12.   CRIMINAL  LAVS. 

Section  12  amends  section  1166  of  title  18,  United  States  Code 
(as  added  by  section  22  of  IGRA).  Section  1166,  with  respect  to 
gaming  activity  in  Indian  country  not  approved  as  a  class  I  or  II 
activity  under  IGRA  or  not  conducted  under  an  approved  class  III 
Tribal-State  gaming  compact  under  IGRA,  assimilates  State  criminal 
laws  relating  to  gambling  into  Federal  law,  and  confers  exclusive 
jurisdiction  on  the  United  States  over  prosecution  of  violations  of 
such  laws  unless  a  tribe  under  a  compact  has  consented  to  State 
jurisdiction.  section  12  amends  section  1166  to  further  provide 
that  Public  Law  280  States  shall  have  the  right  to  prosecute 
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violations  concvirrent  with  the  United  States. 

Explanation 

JGRA  added  section  1166  to  the  Federal  criminal  code  to 
aake  clear  that,  where  gaadng  in  Indian  country  was  not 
approved  pursuant  to  the  provisions  of  IGRA,  State  laws 
relating  to  gaming  would  be  assimilated  into  Federal  law 
and  that  the  U.S.  would  have  exclusive  jurisdiction  to 
prosecute  criminal  violations  of  such  laws.  No  exception 
to  this  •zclusive  Federal  jurisdiction  was  made  for 
States  which  had  criwdnal  jurisdiction  in  Indian  country 
because  of  Public  Law  63-280  or  other  Federal  law.  The 
amendment  would  vest  P.  L.  280  States  with  concurrent 
jurisdiction  over  such  violations. 

SBCTIQH  13.  APPSDPRIATKMS  AMD  FSBS. 

Subsection  (a)  amends  section  19  of  IGRA  which  authorizes  the 
appropriation  of  such  sums  as  are  necessary  to  fund  the  Commission. 
The  amendment  would  prohibit  the  use  of  appropriate  funds  for  the 
Commission  beginning  with  the  first  fiscal  year  after  enactment  of 
the  amendment. 

Explanation 

The  effect  of  the  amendment  would  be  to  cast  the  entire 
burden  of  the  costs  of  the  Commission  upon  the  tribes 
through  the  assessment  of  fees  as  authorized  in  section 
18  of  IGRA.  Sven  though  the  Indian  tribes  have 
consistently  opposed  the  imposition  of  IGRA  regulations 
upon  their  activities ,  and  even  though  such  regulations 
were  sought  by  the  Federal  and  State  governments,  the 
tribes  would  bear  the  cost. 

Subsection  (b)  amends  section  18  of  IGRA  which  provides  for 
Commission  funding,  including  the  assessment  of  fees  against  class 
II  tribal  gaming.  Section  18  currently  imposes  a  limit  on  such 
fees  of  not  to  exceed  2.5%  of  the  first  $1,500,000  of  gross 
revenues  and  5%  of  amounts  in  excess  of  $1,500,000  of  gross 
revenues.  The  section  also  sets  an  annual  cap  on  assessments  of 
$1,500,000.  It  also  authorizes  appropriation  of  Federal  funds,  as 
authorized  in  section  19,  of  an  annual  amount  equal  to  assessed 
fees  from  the  previous  fiscal  year.  The  amendment  would  increase 
the  annual  fee  cap  from  $1,500,000  to  $3,500,000. 

Explanation 

The  amendment  raising  the  cap  on  tribal  fees  is 
consistent  with  the  previous  amendment  eliminating 
Federal   appropriations  for  the  Commission. 
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SSCTIOa  14.  REPORTS. 

Subsection  (a)  requires  the  Attorney  General,  and  the 
Secretaries  of  the  interior  and  Treasury,  jointly,  to  conduct,  and 
submit  to  Congress,  a  study  of  criminal  activity  in  Indian- 
sponsored  ganing  establishments. 

Subsection  (b)  requires  the  Attorney  General  to  conduct  a 
study  of  the  most  effective  regulation  of  Indian  gaming,  and  to 
disseminate  to  the  public  a  report  to  serve  as  a  guide  for  states 
and  tribes  to  regulate  such  gaming.  The  report  is  to  include  model 
regulations  for  class  III  compacts. 

ZxplAnation 

The  aaendaent  is  self-explanatory. 
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Statement  of  the  Honorable  Fife  Symington 

Governor  of  Arizona 

Prepared  for  the  Joint  Committee  Hearing  on  S.  487 

The  Indian  Gaming  Regulatory  Act  Amendments  Act  of  1995 

and  Submitted  to  the 

Senate  Committee  on  Indian  Affairs 

and  the 

House  Resources  Subcommittee  on  Native  American  and  Insular  Affairs 

on  July  5, 1995 


ON  JULY  28, 1994, 1  SUBMITTED  A  STATEMENT  TO  THIS  COMMITTEE  CCWCERNING  S. 
2230,  THE  INDIAN  GAMING  REGULATORY  ACT  AMENDMENTS  ACT  OF  1994.  IN  THAT 
STATEMENT  I  OUTLINED  WHAT  I  FELT  TO  BE  THE  MANY  POSITIVE  ASPECTS  OF  THAT 
PROPOSED  LEGISLATION  SUCH  AS  THE  CREATION  OF  MINIMUM  FEDERAL  STANDARDS  FOR 
THE  REGULATION  OF  INDL\N  GAMING  AND  THE  PRINCIPAL  CHARACTERISTICS  APPROACH 
IN  DEALING  WITH  THE  TROUBLESOME  SCOPE  OF  GAMING  ISSUE.  THOSE  COMMENTS  ARE 
INCORPORATED  HEREIN  BY  REFERENCE.  SOME  OF  THE  POSITIVE  COMPONENTS  OF  S.  2230 
REAPPEAR  IN  S.  487  WHILE  OTHERS  DO  NOT.  IT  IS  WITH  RESPECT  TO  A  FEW  OF  THOSE 
MATTERS  NOT  ADDRESSED  IN  S.  487  THAT  I  WISH  TO  DIRECT  MOST  OF  MY  COMMENTS. 


Scope  of  Gaming 


!  HAVE  RECENTLY  DETERMINED  THAT  ARIZONA  WILL  NOT  NEGOTIATE  FOR 
FURTHER  COMPACTS  THAT  INCLUDE  SLOT  MACHINES  OR  OTHER  FORMS  OF  CASINO 
GAMING.  IT  IS  MY  INTENT  THAT  FUTURE  INDIAN  GAMING  COMPACTS  INCLUDE  ONLY 
THOSE  FORMS  OF  CLASS  10  GAMING  THAT  STATE  LAW  AUTHORIZES  FOR  OPERATION  OFF- 
RESERVATION:  LOTTERY,  PARI-MUTUEL  WAGERING  ON  HORSE  AND  DOG  RACES  AND  OFF- 
TRACK  BETTING.  THIS  DETERMINATION  IS  CONSISTENT  WITH  THE  RECENT  9TH  CIRCUIT 
DECISION  IN  RUMSEY  v.  WILSON. 
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I  AM  GREATLY  ENCOURAGED  BY  CHAIRMAN  McCADM'S  STATEMENT  TO  THIS  JOINT 
COMMITTEE  ON  JUNE  22, 1995,  IN  WHICH  HE  INDICATED  HIS  INTENT  THAT  THE  APPROACH 
OF  ANY  AMENDMENTS  BE  ENTIRELY  CONSISTENT  WITH  THE  RUMSEY  DECISION.  I 
WHOLEHEARTEDLY  AGREE  THAT  STATE  LAW  MUST  GOVERN  THE  SCOPE  OF  PERMISSIBLE 
INDIAN  GAMING  WITHIN  A  STATE.  I  AM  CONCERNED,  HOWEVER,  THAT  THE  APPROACH 
TAKEN  IN  S.  487  UNDERMINES  THIS  OBJECTIVE. 

RELL\NCE  ON  JUDICIAL  INTERPRETATIONS  OF  THE  INDIAN  GAMING  REGULATORY 
ACT,  CONGRESS'  LEGISLATIVE  RESPONSE  TO  THE  CABAZON  DEQSION,  HAS  RESULTED  IN 
AN  EXPENSIVE,  TIME-CONSUMING  PROCESS  AND  A  SERIES  OF  DECISIONS  FROM  THE 
FEDERAL  COURTS  WITH  UNEVEN  RESULTS.  THE  COURTS  CLEARLY  HAVE  HAD  VERY 
DIFFERENT  VIEWS  AS  TO  THE  PUBUC  POLICY  A  STATE  ESTABLISHES  WHEN  IT  AUTHORIZES 
SOME  FORMS  OF  GAMING  AND  NOT  OTHERS.  ALL  PARTIES  BENEFIT  FROM  AN  END  TO  THIS 
PROTRACTED  AND  DIVISIVE  LTHGATION.  SINCE  RUMSEY  CORRECTLY  STATES  THE  INTENT 
OF  CONGRESS  AND  THIS  CONSTRUCTION  WILL  ULTIMATELY  PREVAIL,  THERE  IS  NO 
UNFAIRNESS  IN  CONGRESS  ACTING  TO  SET  FORTH  CLEARLY  ITS  INTENT  THAT  STATES  NOT 
BE  FORCED  TO  ACCEPT  GAMING  OPERATIONS  BEYOND  THOSE  EXPRESSLY  AUTHORIZED  BY 
STATE  LAW.  THE  LACK  OF  SUCH  A  CLEAR  EXPRESSION  OF  INTENT  COMBINED  WITH 
JUDICIAL  DECISIONS  THAT  FAIL  TO  RESPECT  A  STATE'S  CHOICE  BETWEEN  FORMS  OF 
GAMING  HAS  ALREADY  FORCED  SOME  STATES,  INCLUDING  ARIZONA,  TO  NEGOTIATE  FOR 
GAMING  PERMITTED  NOWHERE  ELSE  IN  THOSE  STATES. 

HAVING  ALREADY  EXERCISED  ITS  PLENARY  POWER  OVER  INDIAN  AFFAIRS  TO 
ENACT  PUBLIC  LAW  280,  WHICH  WAS  THEN  INTERPRETED  IN  CABAZON,  AND 
SUBSEQUENTLY  THE  INDIAN  GAMING  REGULATORY  ACT  IN  RESPONSE  TO  CABAZON, 
CONGRESS  SHOULD  TAKE  THIS  OPPORTUNITY  TO  SPEAK  FOR  ITSELF  IN  THIS  REGARD  AND 
NOT  RELY  ON  THE  FEDERAL  COURTS  TO  DO  SO.  INSTEAD  OF  AWAITING  A  FINAL  JUDICL\L 
RESOLUTION  AS  INTENDED  BY  CHAIRMAN  McCAIN,  S.  487  ACTUALLY  CREATES  A  RISK  OF 
CONSIDERABLE  CONFUSION  AND  ADDITIONAL  UTIGATION  BY  STATING  A  PURPOSE  IN 
SECTION  3  THAT  GAMING  ACTIVITIES  ON  INDIAN  LANDS  BE  CONDUCTED  IN  A  MANNER 
CONSISTENT  WITH  THE  CABAZON  DECISION.  IF  CABAZON  AND  THE  INDIAN  GAMING 
REGULATORY  ACT  WERE  SUFFICIENTLY  CLEAR,  WE  WOULD  NOT  NOW  HAVE  EIGHT  YEARS 
OF  POSiT-CABAZON  DECISIONS  WITHOUT  FINAL  RESOLUTION  OF  THE  ISSUE.    IF  IT  IS,  IN 
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FACT,  THE  WILL  OF  CONGRESS  TO  LEAVE  THIS  ISSUE  TO  THE  COURTS  INSTEAD  OF 
SPEAKING  DIRECTLY  ON  THE  SCOPE  OF  GAMING,  THEN  SECTION  3  SHOULD  ALSO  REMAIN 
SILENT. 

The  Tenth  Amendment  and  the  Compacting  Process 

ALTHOUGH  S.  487  ELIMINATES  THE  "GOOD  FAITH"  REQUIREMENT  IMPOSED  ON 
STATES  UNDER  THE  EXISTING  LAW,  IT  CONTAINS  NO  PROVISIONS  TO  ADDRESS  THE  TENTH 
AMENDMENT  ISSUE  RESULTING  FROM  THE  REQUIREMENT  THAT  STATES  PARTICIPATE  IN 
THE  COMPACTING  PROCESS.  THE  TENTH  AMENDMENT  CONCERNS  RAISED  BY  THE 
PROPOSED  EXPEDITED  COMPACTING  PROCESS  ARE  PROFOUND.  THE  STATES  REMAIN 
EFFECTIVELY  COERCED  TO  NEGOTIATE  COMPACTS  IN  ORDER  TO  AVOID  TURNING  THE 
COMPACTING  PROCESS  OVER  TO  THE  SECRETARY.  HOWEVER,  UNDER  S.  487,  IT  MAY  BE 
IMPOSSIBLE  EVEN  FOR  THOSE  STATES  WILLING  TO  COMPACT  TO  AVOID  THESE 
CONSEQUENCES  BECAUSE  THIS  EXPEDITED  PROCESS  ACTUALLY  GIVES  TRIBES  AN 
INCENTIVE  TO  AVOID  COMPACTING  WITH  A  STATE. 

UNDER  THE  PROPOSED  AMENDMENTS,  A  TRIBE  WOULD  NOT  HAVE  AN  EQUAL 
INTEREST  IN  SATISFACTORILY  CONCLUDING  A  COMPACT  WITH  A  STATE  BECAUSE  THE 
TRIBE  NEED  ONLY  PERMIT  THE  120  DAY  PERIOD  AFTER  THE  COMMENCEMENT  OF 
NEGOTIATIONS  TO  PASS  BEFORE  TURNING  TO  THE  SECRETARY  OF  THE  INTERIOR  FOR  A 
COMPACT.  GIVEN  THE  SECRETARY'S  ROLE  AS  A  TRUSTEE  FOR  THE  TRIBES,  THERE  IS  AN 
INHERENT  CONFLICT  INVOLVED  IN  DELEGATING  AUTHORITY  FOR  THE  COMPACTING 
PROCESS  TO  THE  SECRETARY  WITHOUT  THE  CONSENT  OF  THE  STATE.  COMPACTING  ISSUES 
THAT  TURN  ON  A  DETERMINATION  OF  A  STATE'S  PUBLIC  POUCY  SHOULD  NOT  BE  PLACED 
IN  THE  HANDS  OF  THE  OFFICIAL  WHO  STANDS  IN  A  TRUST  RELATIONSHIP  TO  THE  OTHER 
PARTY. 

THIS  IS  ESPEQALLY  TROUBLESOME  BECAUSE  THE  TRIBES  ARE  NOT  REQUIRED  TO  DO 
ANYTHING  TO  FURTHER  THE  NEGOTIATION  PROCESS.  THE  ACT  SHOULD,  AT  MINIMUM, 
IMPOSE  A  GOOD  FAITH  OBLIGATION  ON  THE  TRIBES  OR  TOLL  THE  TIME  PERIOD  FOR 
PERIODS  OF  TRIBAL  INACTIVITY  TO  PREVENT  THE  RELIANCE  ON  THE  MERE  PASSAGE  OF 
TIME  AS  A  MEANS  OF  COMPACTING  THROUGH  THE  SECRETARY  INSTEAD  OF  THE  STATE. 
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After-Acquired  Lands 

S.  487  LACKS  ANY  MEANINGFUL  ROLE  FOR  STATE  GOVERNORS  WITH  RESPECT  TO 
THE  SECRETARY'S  ACQUISITION  OF  LAND  IN  TRUST  FOR  A  TRIBE  FOR  PURPOSES  OF 
GAMING.  IF  OFF-RESERVATION  LAND  THAT  IS  NOT  ADJACENT  TO  AN  INDIAN 
RESERVATION  CAN  BE  TAKEN  AND  TRANSFORMED  INTO  A  GAMING  PROPERTY  WITHOUT 
THE  CONSENT  OF  THE  STATE  IN  SOME  FASHION,  THEN  STATES  WILL  HAVE  LOST  THEIR 
ABIUTY  TO  EFFECTIVELY  DETERMINE  THEIR  OWN  PUBLIC  POLICY  AND  TO  PRESERVE  THE 
CHARACTER  OF  THEIR  VARIOUS  COMMUNITIES.  A  NUMBER  OF  SOLUTIONS  HAVE  BEEN 
OFFERED  TO  PROVIDE  A  ROLE  FOR  THE  GOVERNORS  IN  THIS  PROCESS  IN  A 
CONSTITUTIONAL  FASHION.  I  URGE  THAT  THEY  RECEIVE  YOUR  MOST  SERIOUS 
CONSIDERATION. 

Cpndwsion 

ONCE  AGAIN,  I  PLEDGE  TO  THIS  COMMITTEE  ARIZONA'S  SUPPORT  AND  ASSISTANCE 
IN  ARRIVING  AT  AMENDMENTS  TO  THE  INDIAN  GAMING  REGULATORY  ACT  THAT  ARE 
MUTUALLY  SATISFACTORY  TO  BOTH  THE  TRIBES  AND  THE  STATE.  MANY  STEPS  TOWARD 
SUCH  A  COMPROMISE  WERE  TAKEN  LAST  YEAR,  BUT  IT  MUST  BE  REMEMBERED  THAT  MANY 
OF  THE  CONCESSIONS  MADE  BY  THE  STATES  DURING  THAT  PROCESS  CAN  NOT  BE 
SEPARATED  FROM  THE  CONCESSIONS  THEY  RECEIVED. 

COMPROMISE  WAS  EVIDENT  IN  THE  STATES'  WILLINGNESS  TO  AVOID  THE  TENTH 
AND  ELEVENTH  AMENDMENT  DEFENSES  AND  TO  EXPEDITE  THE  COMPACTING  PROCESS  IN 
RETURN  FOR  CLARIFICATION  OF  CONGRESS'  INTENT  AS  TO  THE  SCOPE  OF  GAMING  SUBJECT 
TO  NEGOTIATION.  THE  INCORPORATION  OF  SOME  ASPECTS  OF  THIS  COMPROMISE  BUT 
NOT  THEIR  COUNTERPARTS  HAS  APPARENTLY  CAUSED  MANY  STATES  TO  OPPOSE  S.  487  IN 
ITS  ENTIRETY.  I  TRUST  THAT  IT  WILL  BE  POSSIBLE  TO  ARRIVE  AT  A  HNAL  SOLUTION  THAT 
TRULY  EXPRESSES  THE  WILL  OF  CONGRESS  ON  THE  ISSUES  OF  GREATEST  SIGNIHCANCE, 
PROVIDES  FOR  MINIMUM  FEDERAL  STANDARDS  AND  STRENGTHENS  THE  REGULATORY 
PROCESS.  YOU  ARE  TO  BE  COMMENDED  FOR  YOUR  TIRELESS  EFFORTS  AND  COMMITMENT 
TO  THE  TRIBES,  THE  STATES,  THEIR  CITIZENS  AND  THIS  NATION'S  QUALITY  OF  LIFE. 
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Testimony  of  Virginia  Jacobson,  Chairperson  of  the  Forest  County  Potawatomi 
Gaming  Commission  before  the  United  States  Senate  Committee  on  Indian  Affairs  this  22nd 
day  of  June  1995,  regarding  legislation  amending  the  Indian  Gaming  Regulatory  Act  of 
1988. 


On  behalf  of  the  people  of  the  Forest  County  Potawatomi  Community  (hereinafter 
"Community"),  let  me  take  this  opportunity  to  thank  Chairman  McCain  the  Vice-Chairman 
Inouye  for  accepting  our  testimony  offered  in  response  to  the  various  bills  pending  in  both  the 
House  and  the  Senate  seeking  to  amend  the  Indian  Gaming  Regulatory  Act  of  1988  (IGRA). 

At  the  outset  we  do  wish  to  respectfully  state  our  objection  to  the  limited  time  provided 
for  the  hearing.  This  time  limitation  effectively  eliminates  our  opportunity  to  engage  in  a 
government  to  government  dialogue  with  the  Committee.  We  urge  the  scheduling  of  field 
hearings  to  provide  an  opportunity  for  this  dialogue. 

The  Forest  County  Potawatomi  Community  is  a  federally  recognized  tribe  with  gaming 
facilities  on  tribal  trust  lands  in  Milwaukee  and  Carter,  Wisconsin.  These  facilities  offer  both 
Class  II  and  Class  III  gaming  to  the  public.  The  Class  III  gaming  is  conducted  in  accordance 
with  the  terms  of  a  tribal-state  compact  with  die  State  of  Wisconsin;  and  both  Class  II  and  Class 
III  gaming  is  conducted  in  accordance  with  a  tribal  gaming  ordinance,  which  has  been  approved 
by  the  National  Indian  Gaming  Commission. 

The  Community  has  effectively  regulated  gaming  within  its  jurisdiction  for  a  period  in 
excess  of  seven  (7)  years.   Over  diose  years  the  Community  has  gained  invaluable  experience. 
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The  revenue  generated  by  gaming  on  the  Forest  County  Potawatomi  reservation  has 
created  the  greatest  single  opportunity  for  the  development  of  revenues  to  support  activities  of 
the  tribal  government.  Aside  from  the  employment  the  actual  operation  generates,  the  revenues 
have  been  utilized  to  implement  an  aggressive  plan  to  develop  tribal  infrastructure.  This  means 
that  housing,  medical/social  services,  education,  sewer  and  water,  law  enforcement,  judicial 
systems  and  facilities  to  house  all  of  these  are  either  being  built  at  this  time  or  there  are  plans 
to  build  and  strengthen  in  die  future.   (See  attached  materials.) 

The  employment  picture  is  the  one  that  has  bestowed  many,  many  associate  benefits  to 
both  tribal  members  and  our  neighbors  in  the  surrounding  communities.  The  direct  impact  is 
characterized  by  six  hundred  sixty  (660)  jobs  created  by  the  operation  of  gaming  and  fifteen  (15) 
jobs  created  in  government  to  support  the  regulatory  function. 

There  is  also  an  indirect  impact  that  is  very,  very  valuable  and  that  is  the  new  found 
pride  of  tribal  members  gainfully  employed  on  the  reservation.  This  has  resulted  in  a 
strengthening  of  the  family  and  extended  families  of  Indian  people.  It  has  also  renewed  interest 
of  tribal  members  in  language,  culture  and  religious  activities  of  tribal  members.  It  is 
dismantling  the  barriers  between  Indians  and  non-Indians  individually  and  as  communities. 
There  is  a  sense  of  mutual  respect  never  before  seen  in  our  communities. 

All  of  this  is  a  result  of  gaming.  It  is  valuable  and  should  be  protected. 
HOUSE  LEGISLATION. 

The  following  bills  that  impact  Indian  gaming  have  been  introduced  in  the  House: 

1.         H.R.  140 
H.R.  1364 
H.R.  1S12 
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2.  H.R.  462 
H.R.  497 

3.  H.R.  1578 

The  bills  above  purport  to  amend  the  existing  Indian  Gaming  Regulatory  Act  (IGRA). 

The  bills  in  the  first  set  seek  to  amend  IGRA  in  such  a  manner  as  to  restrict  or  eliminate 
tribal  gaming  opportunities  by  imposing  state  regulatory  frameworks  upon  the  tribes.  It  is  our 
unequivocal  position  that  these  proposed  amendments  will  eliminate  Indian  gaming  as  we  know 
it  today  and  we  therefore  strenuously  oppose  the  adoption  of  any  of  these  bills  in  part  or  in 
whole. 

The  second  set  of  bills  are  study  bills,  which  upon  introduction  totally  mischaracterized 
the  status  of  Indian  gaming.  The  bills  themselves  are  devoid  of  recognition  of  tribes  as 
sovereign  governments  and  the  historical  federal/tribal  relationship.  In  fact,  the  bills  seek  to 
study  the  overall  impacts  of  gaming  nationally  and  do  not  include  representatives  of  aibal 
governments  in  the  creation  of  the  body  to  develop  the  study. 

Indian  gaming  is  a  highly  regulated  and  geographically  isolated  component  part  of  the 
gaming  industry.  Over  the  years,  the  efforts  of  law  enforcement  and  the  growth  of  the  legal  side 
of  the  industry  has  eaten  away  the  market  share  of  the  illegal  component.  If  the  representatives 
wish  to  study  something  it  should  be  the  illegal  industry. 

It  is  our  position  that  the  study  proposals  are  ill  conceived,  unnecessary  and  come  at  a 
time  when  Congress  should  be  most  concerned  about  budget  cutting,  not  spending!  We  therefore 
respectfully  oppose  the  adoption  of  these  bills. 

The  third  set  of  one  is  the  bill  proposing  to  amend  the  IGRA  in  such  a  manner  to  broaden 
the  opportunities  afforded  tribes.  At  this  time  our  analysis  is  not  complete.  We  hope  to  provide 
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additional  testimony  at  the  future  hearings  when  scheduled.     However,  we  do  support  the 
concept  of  strengthening  and  broadening  the  opportunities. 
SENATE  LEGISLATION. 
S.  487. 

Please  accept  our  gratitude  for  the  efforts  of  both  Senator  Inouye  and  McCain  for  your 
unflinching  support  of  tribal  efforu  to  protect  gaming  on  Indian  reservations.  In  addressing  S. 
487,  we  wish  at  the  outset  to  acknowledge  the  difficulties  in  the  attempt  to  respond  to  all  the 
varied  interests  in  the  area.  We  respectfully  submit  the  following  comments  in  the  spirit  of 
viewing  S.  487  as  a  step  in  the  right  direction: 

1.  Scope  of  Gaming.  We  fiilly  support  the  exclusion  of  the  scope  of  gaming  issue 
firom  the  legislation.  The  existing  law  created  the  very  mechanism  to  determine  this  issue. 
There  are  well  over  100  compacts  that  are  proof  that  this  mechanism  works.  This  mechanism 
is  what  the  states  negotiated  in  1988.  The  sutes  should  not  be  rewarded  for  walking  away  from 
this  compromise.  The  proven  and  successful  way  to  achieve  a  defmition  of  the  scope  of  gaming 
is  to  NEGOTIATE. 

2.  Tribal  Regulatory  Authority.  A  fundamental  concept  that  is  absolutely  necessary 
to  protect  in  any  amendments  to  the  IGRA  is  that  the  local  tribal  regulatory  responsibilities  must 
be  recognized  and  they  must  unambiguously  state  that  the  tribal  authority  is  the  first-line  primary 
authority.  The  role  of  the  state,  if  any,  has  been  defined  in  the  tribal/state  compacts  as  it 
pertains  to  Class  III  and  should  also  be  recognized.  The  proposed  legislation  in  the 
congressional  finding  attacks  this  concept  by  amending  the  language  of  existing  laws  which  state 
that  the  tribes  have  the  "exclusive  right  to  regulate  gaming  activity  on  Indian  lands...",  and 
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replaces  it  with  language  that  diminishes  and  appears  to  split  the  authority  between  the  tribes  and 
the  federal  government.  See  Section  2(4).  This  is  an  unacceptable  diminishment  of  primary 
tribal  regulatory  authority.  It  is  our  view  that  the  federal  government's  proper  role  is  to  provide 
technical  assistance,  supportive  law  enforcement  efforts  to  tribes  enforcing  tribal  law  and  in  an 
advisory  capacity  to  assist  in  developing  strategies  to  protect  the  integrity  of  the  games.  We 
propose  the  following  language: 

"(4)  Indian  tribes  have  the  right  to  regulate  the  operation  of 
gaming  activities  on  Indian  lands  and  the  primary  responsibility  for 
regulation  of  gaming  activities  on  Indian  lands  if  such  gaming 
activities  are: 

(A)  not  specifically  prohibited  by  federal  law;  and 

(B)  conducted  in  a  state  that  as  a  matter  of  public  policy 
permits  such  gaming  activities, 

Congress  and  the  tribes  have  the  authority  to  regulate  the  privilege 
of  doing  business  with  Indian  tribes  in  Indian  country  through  the 
creation  of  minimum  licensing  standards  which  are  enforced  by  the 
tribe  though  tribal  law. " 
It  is  our  strong  belief  that  this  language  is  more  consistent  with  the  fmdings  promoting 
strong  tribal  government.  The  best  results  will  emerge  from  allowing  the  local  governments  to 
govern. 

3.         Federal  Minimum  Standards.   First,  we  must  respectfully  take  issue  with  regard 
to  the  introductory  statement  of  Senator  McCain  which  suggests  that  the  premise  justifying  the 
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need  for  federal  minimum  standards  arises  from  a  concern  that  a  'void'  exists  in  the  current 
tribal  regulatory  efforts  and  that  is  "void"  will  "become  more  and  more  attractive  to  criminal 
elements. . . ' .  This  premise  does  not  accurately  portray  the  status  of  tribal  regulatory  efforts  and 
capabilities  in  Wisconsin.  We  in  Wisconsin  have  dedicated  tremendous  resources  to  protecting 
the  integrity  of  our  gaming.  We  have  sophisticated  state  of  the  art  interna!  control  systems, 
surveillance  and  security  systems  and  have  developed  formal  and  informal  enforcement  networks 
between  the  tribes,  state,  local  and  federal  enforcement  agencies  for  the  exchange  of  intelligence. 
It  is  very  unfortunate  that  some  reference  to  these  facts  were  ignored  by  the  statement.  It  may 
very  well  be  that  there  are  tribes  who  are  at  various  levels  of  developing  such  standards  and 
capabilities  and  that  this  fact  presents  a  danger,  but  we  feel  strongly  that  our  industry  is  too  often 
painted  with  a  negative  broad  brush  when  it  comes  to  the  issue  of  integrity  of  our  games. 

We  do  support  the  concept  of  creating  federal  minimum  standards  with  the  condition  that 
the  standards  be  flexible  in  their  scope  of  application,  that  the  standards  not  create  expensive 
federal  mandates,  that  the  standards  are  implemented  and  enforced  at  the  local  level  with 
primary  enforcement  responsibility  left  to  the  tribes,  and  that  the  standards  be  developed  with 
tribal  input  with  the  fundamental  role  of  die  federal  government  being  advisory  in  nature  with 
capability  to  ascertain  and  provide  technical  assistance  to  tribes  not  in  compliance  with  the 
standards. 

We  respectfully  urge  the  following: 

3. 1.      Composition  of  the  advisory  committee  include  a  majority 
of  tribal  representatives; 
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3.2.  Enforcement  of  minimum  standards  remain  with  tribal 
authorities  or  as  provided  in  a  duly  approved  tribal/state 
compact. 

4.  Federal  Licensing.  The  proposed  legislation  carries  forward  from  S.  2230  the 
requirement  that  federal  licensing  is  required  of  five  classes  of  persons  or  entities  relating  to  the 
tribes  gaming  enterprise.   These  are  all  found  in  Section  10  of  the  proposed  legislation. 

This  section  fails  to  state  who  has  the  authority  to  issue  the  licenses. 

This  section  imposes  a  contract  approval  process  that  if  not  implemented  exclusively  by 
the  tribe,  lays  the  potential  foundation  for  implementation  by  the  federal  agency  who  currently 
has  an  unambiguous  record  of  non-performance  in  an  area  they  currently  have  responsibility 
over.  We  object  strenuously  to  concurring  with  a  formula  for  disaster.  Today,  tribes  are  not 
enjoying  the  full  benefits  of  the  IGRA  because  the  National  Indian  Gaming  Commission  (NIGC) 
has  totally  failed  in  its  timely  review  of  management  contracts.  It  now  takes  in  excess  of  14 
months  for  this  agency  to  complete  its  only  existing  responsibility. 

For  us  to  agree  that  the  NIGC  or  any  other  federal  agency  located  in  Washington,  D.C. 
should  have  this  responsibility  will  diminish  tribal  regulatory  authority  and  bring  the  industry 
to  a  grinding  halt.  It  is  not  in  our  interest  to  insert  into  our  current  effective  process  the 
potential  for  inside  the  belt  line  grid  lock  of  our  enterprises. 

We  oppose  this  obvious  attempt  to  build  another  bloated  inefficient  and  desuuctive 
federal  agency.  In  today's  Washington  environment  we  see  skeletons  created  by  federal 
regulatory  mechanisms  that  have  drained  the  life  blood  from  many  industries.  As  this  trend  is 
reversing  for  those  industries,  banks,  the  FCC  and  others  why  must  it  march  forward  against 
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tribal  gaming. 

5.  Self-Regulation.  The  existing  law  provides  for  the  tribes  to  be  provided  the 
opportunity  for  self-regulation  of  its  gaining  activities.  Tlie  law  was  passed  in  1988.  Why  do 
we  not  have  regulations  proposed,  adopted,  and  implemented?  There  currently  exist  many, 
many  tribes  who  have  superior  records  of  self-regulation.  The  proposal  in  S.  2230  eliminated 
this  provision.  The  proposal  in  S.  487  maintains  the  provision  but  is  inadequate.  The  proposed 
certification  for  self-regulation  found  in  Section  10(c)  of  S.  487  needs  to  be  less  subjective.  The 
vague  language  in  this  section  clearly  undermines  the  right  of  tribes  to  regulate  these  activities 
in  contravention  to  the  Act's  purpose  of  promoting  strong  tribal  government.  There  should  be 
an  objective  set  of  requirements  that  are  clearly  defined,  there  should  be  time  certain  dates  and 
opportunities  for  tribes  to  pursue  a  course  of  due  process  that  would  be  consistent  with 
promoting  strong  tribal  government. 

6.  Annual  Fees.  The  proposed  fees  are  excessive.  A  fee  structure  should  be  created 
that  would  take  into  consideration  the  size  of  the  facility  and  credits  the  tribe  with  deductions 
for  the  debt  incurred  to  develop  the  enterprise. 

S.  704 

As  previously  stated  in  reference  to  the  House  study  bills,  we  have  no  assurances  of  tribal 
representation  on  the  Commission  which  this  proposed  bill  would  establish  to  study  gambling. 

We  oppose  this  legislation  as  premature  and  inadequate  without  tribal  representation. 
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CONCLUSION 
As  always,  we  wish  to  restate  our  position  that  the  existing  law  should  not  be  amended. 
However,  should  Congress  find  it  necessary  to  amend  the  IGRA,  we  hope  all  of  our  comments 
will  be  adhered  to  in  developing  the  final  legislation.  We  respectfully  reserve  the  right  to 
oppose  the  final  version  of  the  proposed  amendments.  We  also  urge  the  Senate  to  hold 
additional  hearings  to  afford  tribal  leaders  their  right  to  participate. 

Respectfully  Submitted, 


( )fAOi^/}  (iaj'D'/xn/M 


VirginiiJacobseh,  Chairperson 
Forest  County  Potawatomi 
Gaming  Commission 
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PRt^bb  Kil-LtASt. 


Re;        Forest  County  Potawatomi  Tribe 
Class  I  air  quality  request 


We  are  writing  to  announce  that  the  Forest 
County  Potawatomi  Tribe  expects  the  US 
Environmental  Protection  Agency  to  approve 
their  Class  I  redesignation  request  by  the  end 
of  June,  1995.  This  announcement  will  be 
made  public  knowledge  in  major  newspapers 
around  the  State.  We  wish  to  provide  you 
with  some  background  information  on  this 
project. 

On  December  4,  1993,  the  General  Tribal 
Council  of  the  Forest  County  Potawatomi 
Tribe,  which  is  composed  of  all  eligible 
voting  Tribal  members,  unanimously  voted  to 
request  a  Class  I  status  for  the  air  quality  on 
the  reservation.  This  concept  had  been 
discussed  by  the  Tribe  on  and  off  for  the  last 
15  years. 

The  Clean  Air  Act  (CAA)  amendments  of 
1977  established  a  program  for  the 
prevention  of  significant  deterioration  of  air 
quality,  called  the  PSD  program.  These 
areas  are  commonly  referred  to  as  "clean  air 
areas"  or  "PSD  areas".  This  classification 
for  an  area  determines  the  "maximum 
allowable  increase"  or  increments  of  air 
quality  deterioration  permissible.  The  other 
component  of  a  Class  1  area  besides 
increment  are  what  is  referred  to  as  air 
quality  related  values  or  AQRV's.  These 
are  the  things  of  benefit  or  worth,  that  are 
special  and  unique  to  the  Class  I  area,  and 
that  could  be  susceptible  to  air  pollution. 

The  PSD  program  regulates  26  particular 
types  of  sources  such  as  smelters,  large  mills, 
incinerators,  refineries,  lime  plants,  and  large 
ore  and  fiber  processing  plants.  If  the  new 
large  source  is  not  one  of  these  26  particular 
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types,  then  the  "limit"  is  250  tons  per  year  of 
any  pollutant  regulated  under  the  Act.  A 
new  proposed  PSD  source  must  do  a 
modeling  analysis,  even  for  a  Class  II  area. 
If  there  is  a  Class  I  area  within 
approximately  62  miles,  they  must  insure 
that  their  emissions  will  not  exceed  the  Class 
I  increment  or  harm  the  air  quality  related 
values  of  the  Class  I  area.  The  Class  I 
increment  is  roughly  one-tenth  of  the  Class  II 
increment.  A  very  important  issue  to 
understand  is  that  in  order  for  the  source 
to  be  denied  a  permit,  the  Class  I 
increment  would  have  to  be  violated  on  the 
Class  I  area.  Sources  within  a  62  mile 
radius  will  not  be  under  a  new  Class  I 
increment,  they  must  only  insure  their 
emissions  do  not  reach  and  exceed  the 
allowed  amount  near  the  reservation.  No 
existing  sources,  or  non-PSD  sources  are 
regulated  under  PSD. 

Over  the  past  two  years  the  Tribe  has  been 
performing  modeling  analyses  to  determine 
how  far  and  what  types  of  emissions  would 
effect  our  proposed  Class  I  area.  The  long 
and  short  of  it  is  simply,  very  close,  very  big, 
very  nasty.  The  modeling  analysis  (which 
Wisconsin  DNR  agrees  with),  shows  that  the 
real  area  of  impact  to  the  reservation  is 
roughly  1 5  miles  around  the  reservation. 

Also  over  the  past  two  years,  the  Tribe  has 
been  researching  their  sensitive  resources  to 
establish  ait  quality  related  values  (AQRVs). 
Research  shows  that  the  most  sensitive 
resources  revolve  around  aquatic  systems 
and  water  quality.  We  have  therefore 
established  AQRVs  that  could  be 
impacted  by  acid  deposition  and  heavy 
metal  deposition,  particularly  using 


529 


mercury  in  flsh  as  an  indicator.  Modeling 
analysis  again  shows  that  based  on  these 
AQRVs,  a  source  would  have  to  be  big, 
close,  and  nasty. 

So  what  is  the  economic  impact???  The  PSD 
program,  like  other  environmental  programs 
was  designed  to  allow  normal  growth 
patterns  in  the  area.  PSD,  particularly  the 
Class  I  designation,  allows  normal  growth  in 
pristine  areas.  For  example,  all  of  the 
existing  hardwood  facilities  in  the  area  emit 
roughly  50  tons  per  year  of  pollutant  typical 
of  those  facilities.  That  means  that  they 
could  all  expand  approximately  5  times  (up 
to  the  250  ton  limit)  without  ever  triggering 
PSD  requirements.  Therefore,  significant 
economic  growth  could  still  occur.  What  this 
designation  will  limit  is  very  targe  sources, 
not  typical  of  this  area,  that  have  been 
proven  to  cause  significant  harm  to  the 
environment.  The  obvious  question  is— do 
the  other  residents  of  Northern  Wisconsin 
want  that  kind  of  growth? 

The  intent  of  this  program  all  along  has 
simply  been  to  protect  the  sensitive  resources 
on  the  reservation.  In  turn,  this  program  will 
protect  the  surrounding  areas  that  are  also 
very  pristine,  while  still  allowing  for  normal 
growth  in  the  area.  The  Tribal  population 
relies  heavily  on  their  natural  resources  for 
sustenance  and  to  protect  their  culture.  The 
concept  of  Indian  sovereignty  over 
reservation  lands  is  a  critical  one,  not  only  to 
Native  Americans,  but  to  the  Government  of 
the  United  States.  A  fundamental  element  of 
tliat  sovereignty  is  control  over  their  natural 
resources.  This  program  does  just  that.  The 
Tribe,  as  long  term  residents  of  Northern 
Wisconsin,  wish  to  keep  their  reservation 
clean.  We  believe  the  other  residents  of 
Northern  Wisconsin  feel  the  same  way  about 
their  land.  The  Tribe  has  the  responsibly  to 
their  people  to  protect  their  lands  so  that  they 
can  continue  to  exist  as  a  culture.  This 
project  has  provided  us  with  the  opportunity 
to  reach  out  to  others  who  want  to  protect 
their  pristine  area.  We  sincerely  hope  you 
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vdll  support  us  on  this  very  important 
project.  We  urge  you  to  comment  to  the  US 
Environmental  Protection  Agency  in  support 
of  this  project.  The  appropriate  address  and 
persons  to  direct  comments  to  will  be 
publicly  announced  by  EPA.  Also,  we 
expect  that  EPA  will  hold  a  public  hearing 
on  the  reservation  in  the  first  week  of 
August. 

Call  (715)  478-7209  for  more  information. 
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TRIBAL  COUNCIL 


Sycuan  ^ and  of  Mission  Indians 


WRITTEN  STATEMENT 

by 

THE  HONORABLE  GEORGIA  TUCKER,  SPOKESPERSON 

SYCUAN  BAND  OF  MISSION  INDIANS 

submitted  to  the 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

JULY  6,  1995  on  S.  487 

THE  INDIAN  GAMING  REGULATORY  ACT  AMENDMENTS  ACT  OF  1995 


Mr.  Chairman  and  Members  of  the  Committee,  on  behalf  of  the  Syeuan  Band  of 
Mission  Indians,  1  am  submitting  this  written  statement  to  the  Senate  Committee  on 
Indian  Affairs  on  S.  487,  the  Indian  Gaming  Regulatory  Act  Amendments  Act  of 
1995. 

The  Syeuan  Band  of  Mission  Indians,  a  Federally-recognized  Tribe,  was  created  by 
Executive  Order  in  1875,  and  allotted  a  one  square  mile  reservation.  We  were 
organized  under  Articles  of  Association  approved  by  the  Secretary  of  the  Interior  on 
August  18,  1972.  The  Syeuan  Band  consists  of  104  Tribal  members,  approximately 
fifty-percent  are  under  the  age  of  18.  For  the  last  125  years  we  have  occupied  the 
same  one  square  mile  plot  of  land.  Our  Tribal  economy  currently  includes  Indian 
gaming,  and,  we  are  seeking  to  expand  our  business  development  opportunities  with 
the  acquisition  of  a  portion  of  the  San  Diego  Naval  Training  Center  under  the  base 
closure  legislation. 

Since  mid-1993,  Syeuan  has  been  very  active,  as  well  as  supportive  of  California 
Tribal  delegation  blitzes  on  the  Nation's  Capitol  to  oppose  attempts  to  amend  the 
Indian  Gaming  Regulatory  Act,  by  educating  and  updating,  not  only  the  California 
Congressional  delegation,  but  House  and  Senate  Committees  with  jurisdiction  in  such 
matters.  Although  the  majority  of  the  California  Congressional  delegation  agreed  in 
part  with  Tribes  that  amendments  were  not  necessary,  they  expressed  appreciation  for 
the  role  Indian  gaming  has  played  in  the  State's  increased  employment  and  economic 
support. 


5459  DEHESA  ROAD  •  EL  CAJON.  CALIFORNIA  92019  •  (619)  445-2613/14  •  FAX  (619)  445-1927 


93-810  -  95  -  18 


532 


Written  Statement  on  S.  487  by  Georgia  Tucker,  Page  2 

Spoi^esperson,  Sycuan  Band  of  Mission  Indians  July  6,  1995 


In  1993,  the  National  Indian  Gaining  Association  was  established  to  represent  the 
interests  and  protect  the  sovereign  rights  of  Indian  Tribes  in  the  field  of  gaming.   It  has  earned 
the  respect  of  its  constituency  and  gained  credibility  for  its  efforts  at  the  direction  of  the  member 
Tribal  governments,  it  represents,  and  it  has  been  and  remains  both  viable  and  visible  on  the 
Federal.  State  and  local  levels. 

The  Sycuan  Band  of  Mission  Indians,  is  supportive  of  the  testimony  presented  by  the  National 
Indian  Gaming  Association  before  your  Committee  on  June  22,  1995,  on  S.  487. 

Chairman  McCain  and  Senator  Inouye,  the  Sycuan  Band  of  Mission  Indians  appreciate  your 
suppon  and  the  your  tireless  efforts  in  seeking  to  solidify  a  govemment-to-government 
relationship  between  Tribal  Governments  and  the  United  States  Government. 

Thank  you  for  making  this  statement  a  part  of  your  hearing  record  on  the  "Indian  Gaming 
Regulatory  Act  Amendments  Act  of  1995". 
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Sycuan  ^ and  of  Mission  Indians 


TRIBAL  COUNCIL 

GEORGIA  TUCKER 

June  19,  1995 

Tnbal  Chairwoman 

HANK  MURPHY 

Vice  Tribal  Chairman 

LUCINDA  ADKINS 

Tribal  Secretary 

MICHAEL  PETTIFORD 

Treasurer 

WILLIAM  TUCKER,  SR 

The  Honorable  John  McCain,  Chairman 

Council  Member 

Committee  on  Indian  Affairs 

DEEDRA  TUCKER 
Council  Member 

JOSEPH  SANDOVAL 
Council  Member 

U.S.  Senate 

838  Senate  Hart  Building 

Washington.  D.C..  20510 

Dear  Chairman  McCain: 

We  are  writing  to  express  our  deep  appreciation  for  the  tremendous  amount  of  time 
and  energy  you  have  spent  on  the  subject  of  Indian  tribal  gaming. 

The  Sycuan  Band  of  Mission  Indians  of  California  has  reviewed  your  bill,  S.  487, 
and  believe  that  it  is  a  reasonable  approach  to  the  problems  that  have  been  identified 
in  three  major  areas:  minimum  federal  standards,  tribal/state  compacting,  and 
codification  of  the  definitions  of  gaming  as  developed  by  the  National  Indian 
Gaming  Commission. 

As  a  general  matter,  the  Tribe  does  not  believe  that  it  is  necessary  to  amend  the 
Indian  Gaming  Regulatory  Act,  primarily  because  we  believe  that  opening  IGRA  to 
amendment  could  result  in  a  great  deal  of  mischief  The  Tribe  also  has  concerns 
about  certain  provisions  of  S.  487  on  which  we  will  be  commenting  during  the 
hearing  process.  However,  the  Tribe  appreciates  your  concern  about  minimum 
federal  standards  and  we  believe  that  the  proposed  legislation  represents  a  fair 
compromise  between  the  competing  concerns  that  have  arisen  with  respect  to  certain 
aspects  of  Indian  gaming. 
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Page  Two 
June  19,  1995 


The  Tribe  views  S.  487  as  the  culmination  of  the  process  that  you  and  Vice 
Chairman  Inouye  began  two  years  ago  and  we  reiterate  our  sincere  thanks  to  you  and 
the  Committee  staff  for  your  unfailing  attention  and  commitment  to  this  important 
subject.  We  look  forward  to  working  with  you  in  the  coming  months  on  this 
important  legislation. 


Sincerely, 

J 


Oeorgia  Tuckej 
Tribal  Chairwoman 

GT/sds 
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TESTIMONY  OF  JACOB  VIARRIAL,  GOVERNOR  -  PUEBLO  OF  POJOAQUE 

JUNE  22,  1995  HEARING  ON  SENATE  BILL  487  "THE  INDIAN  GAMING 

REGULATORY  ACT  AMENDMENTS  ACT  OF  1995" 


TO  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS: 

On  behalf  of  the  Pueblo  of  Pojoaqije,  I  want  to  thank  you  for  the  invitation  extended  to  Rick  Hill, 
Chairman  of  the  National  Indian  Gaming  Association  (NIG  A)  and  Gaiashkibos,  Chainnan  of  the 
National  Congress  of  American  Indians  (NCAI)  to  testify  at  the  hearing  on  June  22,  1995 
regarding  Senate  Bill  487,  the  Indian  Gaming  Regulatory  Act  Amendments  of  1995.  Eventhough 
individual  Indian  Tribes  won't  be  testifying  at  this  hearing,  please  allow  me  to  present  the 
following  testimony  prefaced  by  a  brief  history  of  the  existence  of  our  Pueblo. 

In  1680,  as  a  result  of  the  Pueblo  Revolt,  the  Pueblo  of  Pojoaque  ceased  to  exist  for  30  years.  In 
1710  it  was  revived  again  and  continued  to  exist  until  the  end  of  the  19th  century,  at  which  time 
once  again  it  ceased  to  exist.  In  1932,  after  an  incessant  determination  by  14  Tribal  members  the 
Puebloof  Pojoaque  was  re-established  and  today  we  still  find  ourselves  piecing  together  the 
fi'agments  fi-om  the  devastating  destruction  that  happened  during  the  periods  of  non-existence. 
The  interruptions  on  our  existence  caused  our  Pueblo  to  loose  our  religious  heritage,  our 
traditional  culture,  our  Indian  dances  and  customs  and  our  Kiva,  which  is  our  sacred  church.  It  is 
important  that  I  convey  to  you,  in  a  meaningful  way,  that  our  religious  beliefs  and  practices  require 
us  to  have  a  proper  place  for  prayer;  this  proper  place  is  a  Kiva.  However,  because  of  our 
financial  constraints  and  our  continued  pressing  needs,  we  had  been  unable  to  construct  this  sacred 
Krva.  This  resulted  in  a  repression  of  our  religious  freedom  and  expression  -  to  say  the  least,  these 
six  decades  without  a  Kiva  and  without  a  full  restoration  of  our  Indian  culture  have  been  very 
painful  for  our  people  in  the  Pueblo  of  Pojoaque. 
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The  Pueblo  of  Pojoaque  has  always  made  an  effort  to  use  any  and  all  resources  available  to  us  to 
develop  and  diversify  our  economic  base  in  order  that  we  can  eventually  restore  our  nation  and 
adequately  meet  the  needs  of  oiv  people.  With  this  mind,  we  established  a  few  business 
enterprises  in  our  reservation.  The  revenue  generated  from  these  businesses  helped  us  provide  for 
some  of  our  needs  but  unfortunately,  just  when  we  started  realizing  a  profit  we  were  affected  by 
an  economic  recession  which  threatened  the  life  of  all  our  businesses  and  inevitably  the  livelihood 
of  our  people.  It  was  during  this  struggle  for  survival  that  we  started  our  gaming  operations  with 
paper  puUtabs.  While  the  revenue  generated  from  these  pulltabs  may  have  not  been  very  hi^  it 
was  significant  enough  to  kept  us  from  going  bankrupt  The  affect  on  the  Pueblo  would  have  been 
devastating  as  we  had  borrowed  qjproximately  5  million  dollars  to  establish  our  businesses  and 
fiirthermore,  we  had  collateralized  these  businesses  with  all  the  assets  from  our  Pueblo;  as  you 
can  imagine,  the  negative  impact  would  have  been  irreparable  -  but  thanks  to  our  gaming 
operations  we  did  not  have  to  experience  this  tragedy.  Subsequently,  we  expanded  our  gaming 
operations  to  include  other  forms  of  gaming  activities;  I  caimot  stress  enough  how  the  revenues 
from  gaming  have  improved  our  Pueblo.  The  Pueblo  of  Pojoaque  has  made  great  strides  -  the 
revenues  derived  from  our  gaming  operations  have  made  it  possible  for  us  to  reduce  our 
unemployment  rate  down  to  zero;  we  are  providing  comprehensive  benefits  for  our  tribal  members 
and  our  employees;  we  have  instituted  a  variety  of  social  services  including  programs  for  health, 
education,  senior  citizens  and  our  youth.  In  addition,  our  gaming  revenues  finally  made  it  possible 
for  us  to  build  our  Kiva;  as  indicated  above,  this  is  something  our  Tribe  had  been  waiting  for  and 
will  celebrate  with  heartfelt  thanks  and  great  pride  forever  -  regretfully,  many  of  our  elders  have 
passed  on;  some  of  them  wishful  and  heart  broken  that  they  did  not  see  a  streak  of  hope  for  a 
Kiva;  others  who  passed  on  having  seen  at  least  the  foundation  for  our  Kiva,  left  with  peace  and 
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hope  knowing  that  our  youth  now  will  have  an  opportunity  to  be  raised  in  an  environment  that  is 
marked  by  our  traditional  belief  and  practices  -  our  youth  win  also  get  to  experience  and  learn  our 
true  culture  and  be  able  to  practice  our  customs;  this  has  instilled  a  great  sense  of  pride  and  joy  in 
our  youth  and  our  elders  alike.    It  is  important  to  note  that  none  of  this  could  be  accomplished 
without  our  gaming  revenue  -  to  enumerate  the  benefits  to  us  fi'om  Indian  Gaming  would  truly  be 
an  imderstatement;  there  are  some  things  wejust  can't  attach  dollar  amounts.  Furthermore,  if 
our  gaming  activities  continue  to  generate  funds  for  our  Pueblo  we  are  committed  to  developing  a 
desperately  needed  community  wastewater  treatment  plant  -  this  plant  would  not  only  benefit 
Pojoaque  Tribal  members  but  the  community  as  a  whole  because  the  water  contamination  problem 
in  this  area  is  a  great  health  and  safety  hazard  for  everyone.  This  venture  would  be  quite 
expensive  at  approximately  100  million  dollars  so  our  plan  would  be  to  fund  this  over  a  ten  year 
period.  Because  the  cost  associated  with  a  project  of  this  magnitute  is  exhorbitant,  it  is  unlikely 
that  it  will  be  accomplished  by  any  other  means  although  the  need  is  so  great 

Turning  to  other  matters  about  Indian  Gaming,  I  am  sure  you  arc  well  aware  of  the  multitude  of 
attacks  on  Indian  Gaming  by  several  non-indian  parties  with  a  personal  interest  in  capturing  as 
much  of  the  Gaming  market  as  possible  -  this  is  nothing  more  than  fear  of  competition.  It 
becomes  quite  fiiistrating  to  us  in  Indian  Coimtry  when  we  see  that  Indian  Gaming  is  only 
approximately  4%  of  the  Nation's  gaming  industry  and  yet  we  see  such  a  strong  effort  being    i_ 
made  to  quash  Indian  Gaming  -  this  is  not  only  greedy,  but  unfair.  Some  of  the  charges  by  the 
opponents  of  Indian  Gaming  have  focused  on  the  perceived  "lack  of  standards  and  regulation"  and 
the  "vulnerability  of  Indian  Gaming  to  organized  crime".  As  you  are  aware,  an  investigation 
conducted  by  the  Department  of  Justice  revealed  that  the  allegations  concerning  infiltration  of 
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organized  ciime  are  unfounded  and  unsubstantiated,  but,  nontheless,  these  allegations  continue  to 
be  in  the  forefront  of  issues  regarding  Indian  Gaming.  With  respect  to  "lack  of  Regulation",  I  want 
attempt  to  clarify  this  misconception:  When  the  Pueblo  of  Pojoaque  contemplated  engaging  in 
gaming  activities,  one  of  our  immediate  priorities  was  to  ensure  that  adequate  and  effective 
regulatory  systems  were  implemented  if  we  were  to  operate  clean  and  honest  gaming  operations; 
Although  we  have  installed  state  of  the  art  regulatory  systems  and  internal  controls  throughout  our 
gaming  operations,  this  will  always  remain  a  priority  to  us.  We  will  continue  to  ensure  that  our 
systems  are  always  updated  and  adhered  to  by  all  our  employees  and  any  violation  of  our 
regulations  will  not  be  tolerated.  It  is  our  philosophy  that  stringent  enforcement  is  in  our  best 
interest  if  we  are  to  succeed  in  this  business  venture  and  that  our  customers  will  also  be  well 
protected.  We  hired  a  knowledgeable  and  competent  firm  with  over  25  years  experience  in  this 
field  to  design  our  internal  control  systems  recognizing  that  a  properly  installed  internal  control 
system  is  the  backbone  to  a  successful  operation  and  is  the  only  viable  means  by  which  we  can 
protect  both  our  gaming  operations  and  the  public  from  any  criminal  elements.  In  the  regulatory 
scheme,  we  have  an  independent  Gaming  Commission  vested  with  the  responsibility  and  authority 
to  oversee  and  regulate  all  gaming  activities;  we  operate  and  manage  our  gaming  facility,  there  are 
no  outside  management  firms  under  contract;  we  conduct  annua!  audits  performed  by  an 
Independent  Certified  Public  Accounting  Firm.;  we  conduct  thorough  background  checks  on  our 
employees,  vendors  and  consultants;  we  have  a  strict  separation  of  departmental  functions;  our 
security  and  surveillance  department  is  distinctly  separated  with  no  overlapping  of  responsibilities 
for  better  accountability  and  control;  security  is  provided  24  hours  a  day  inside  and  out  of  our 
facility.  Our  Security  OfiQcers  are  required  to  go  though  police  academy  training  prior  to  being 
licensed.    In  addition,  we  have  implemented  a  variety  of  employee  training  programs;  we  have  an 
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aggressive  drug  testing  policy  that  is  enforced  through  strict  disciplinaiy  action  should  it  become 
necessary.  We  don't  hesitate  to  terminate  employees  when  it  is  warranted  as  we  strongly  believe 
that  a  clear  message  must  be  delivered  thoughout  our  gaming  operations  that  we  do  not  tolerate 
conduct  that  may  hinder  our  ability  to  manage  a  professional  and  clean  operation. 
Members  of  the  Committee,  as  you  can  see  from  the  above  testimony,  the  Pueblo  of  Pojoaque 
runs  a  professional,  well  regulated  gaming  operation.  Our  Tribe  uses  our  revenues  all  for 
economic  development  purposes  as  mandated  by  the  Indian  Gaming  Regulatory  Act  (IGRA).  We 
have  always  complied  with  the  provisions  of  Igra  and  we  urge  you  to  take  this  into  consideration 
as  you  deliberate  at  the  hearing  on  Thursday.  Of  great  importance  to  us  is  that  the  "Scope  of 
Gaming"  not  be  limited  or  restricted  as  this  would  have  a  massive  detrimental  impact  on  the 
Pueblo  of  Pojoaque  because  eventhough  we  are  making  every  effort  to  diversity  our  economic 
base,  our  sustenance  is  highly  dependent  on  our  gaming  revenues.  We  have  invested  millions  of 
dollars  into  our  gaming  operations  and  we  are  hopeful  that  we  can  continue  to  improve  and 
maintain  services.  We  ask  for  your  support  as  we  strive  to  provide  the  basic  services  for  our 
people  that  others  have  enjoyed  for  many  years  and  taken  for  granted  Thank  you  for  your 
support. 

Sincerely, 


^cODviarrial,  Governor 
Pueblo  of  Pojoaque 
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TESTIMONY  OF  THE 

CONFEDERATED  TRIBES  OF  THE  WARM  SPRINGS 

RESERVATION  OF  OREGON 

submitted  to  the 

JOINT  HEARING  ON  S.  487 

by  the 

SENATE  INDIAN  AFFAIRS  COMMITTEE,  and  the 

HOUSE  RESOURCES  SUBCOMMITTEE  ON  NATIVE  AMERICAN 

AND  INSULAR  AFFAIRS, 

JUNE  22,  1995 


This  testimony  is  presented  to  the  Joint  Hearing  on  S.  487  by  the  Senate  Committee  on  Indian 
Affairs  and  the  House  of  Representatives  Resources  Subcommittee  on  Native  American  and 
Insular  Affairs  on  behalf  of  the  Confederated  Tribes  of  the  Warm  Springs  Reservation  of  Oregon 
("Warm  Springs  Tribes"). 

The  Warm  Springs  Tribes  occupy  a  reservation  of  60,000  acres  in  north  central  Oregon.  Our 
reservation  provides  a  home  for  most  of  our  3,500  tribal  members.  The  reservation  is  isolated 
from  any  major  population  center.  Except  for  traffic  on  a  U.S.  highway  crossing  our 
reservation,  non-Indian  activity  is  almost  solely  limited  to  guests  coming  to  visit  out  recreational 
facilities. 
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Before  we  even  considered  the  gaming  business,  we  had  developed  a  first  class  resort  hotel,  as 
well  as  swimming,  golf,  tennis,  camping,  fishing  and  boating  activities.  Gaming  provides  a 
natural  amenity  to  our  existing  resort  complex. 

Our  gaming  activities  have  had  strong  support  both  on  and  off  the  reservation.  Our  tribal  voters 
supported  gaming  by  a  four-to-one  margin.  Neighboring  local  governments  and  non-Indian 
businesses  have  supported  our  efforts. 

Our  cooperation  with  the  State  of  Oregon  is  unmatched.  The  first  formal  meeting  between 
compact  negotiating  teams  from  our  Tribes  and  the  State  was  on  December  2,  1994.  Execution 
of  the  compact  occurred  on  January  6,  1995,  only  35  days  later.    We  believe  this  is  a  record. 

This  relationship  with  the  State  of  Oregon  and  local  communities  concerning  gaming  is  consistent 
with  our  long  standing  history  of  respect  and  cooperation  with  our  neighbors.  Our  reservation 
is  not  subject  to  state  jurisdiction  pursuant  to  Public  Law  280,  but  we  have  many  cooperative 
working  arrangements  with  state  and  local  governments. 

Our  tribal  view  of  the  inherent  sovereignty  of  our  Tribes  has  been  set  forth  in  a  "Declaration  of 
Sovereignty."  The  provisions  of  the  Indian  Gaming  Regulatory  Act  ("IGRA")  which  require  a 
compact  with  a  state  for  Class  III  gaming  are  an  invasion  of  that  sovereignty  and  allow  an 
incursion  by  the  state  into  our  tribal  affairs.    We  urge  that  no  further  incursion  be  allowed. 
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Economic  necessity  has  led  us  to  turn  to  gaming.  Our  traditional  sources  of  livelihood  can  no 
longer  sustain  our  people. 

The  natural  resources  of  our  reservation  have  been  the  source  of  revenues  for  our  tribal 
government  and  programs  and  jobs  for  our  people.  After  decades  of  dependence  on  our  forest 
lands,  our  harvest  must  be  reduced.  We  have  learned  that  the  level  of  harvest  has  exceeded  the 
rate  of  growth.  Within  the  last  five  years  we  have  lost  many  jobs  in  our  forest  products  industry, 
as  well  as  additional  jobs  in  the  woods.  Gaming  provides  an  alternative  to  sustain  our  tribal 
government  and  the  employment  of  our  tribal  members.  We  must  "rest"  our  forest  and  allow 
those  resources  to  recover. 

While  gaming  is  a  crucial  economic  activity,  legislation  which  imposes  further  restriction  or 
reduces  tribal  authority  has  a  much  more  significant  impact.  Such  legislation  is  an  erosion  of 
tribal  sovereignty,  not  merely  regulation  of  gaming  as  an  economic  activity.  We  cannot  willingly 
accept  such  invasion  of  our  rights. 

It  has  not  been  demonstrated  that  the  changes  to  IGRA  proposed  by  S.  487  are  necessary.  The 
Congress  should  not  respond  to  non-credible  attacks  on  Indian  gaming  by  opponents  who  either 
oppose  the  entire  concept  of  tribal  sovereignty,  tribal  self-sufficiency  and  the  very  existence  of 
Indian  tribes  or  who  seek  to  protect  their  own  economic  interests  from  the  competition  of  Indian 
gaming  and  capture  gaming  revenues  for  their  own  purposes. 

While  S.  487  does  not  go  as  far  in  invading  tribal  sovereignty  as  some  of  the  proposed  bills  in 
the  House  of  Representatives,  it  simply  is  not  needed  and  is  a  further  unwarranted  invasion  of 
our  rights. 

This  concludes  our  statement.   Thank  you. 
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June  12,  1995 


The  Honorable  John  McCain 

Chairman,  Committee  on  Indian  Affairs 

United  States  Senate 

Washington,  D.C.   20510-6450 

Dear  Senator  McCain: 

Thank  you  for  your  invitation  to  testify  at  a  hearing  of  the 
Committee  on  Indian  Affairs  on  Thursday,  June  22,  1995,  on  S.487, 
the  Indian  Gaming  Regulatory  Act  Amendments  Act  of  1995. 
Unfortunately,  I  will  be  unable  to  travel  to  Washington  at  that 
time  and  regret  that  I  will  be  unable  to  testify. 

However,  I  feel  compelled  to  offer  my  comments  on  what  I 
perceive  to  be  a  disturbingly  flawed  bill.   As  you  know,  I 
strongly  supported  the  policy  position  of  the  National  Governors 
Association  adopted  February  2,  1993,  by  a  49-1  vote,  urging  the 
Congress  to  amend  the  Indian  Gaming  Regulatory  Act  (IGRA).   That 
policy  statement  provided  three  essential  points:   (1)  that  IGRA 
be  clarified  to  provide  that  Indian  tribes  can  operate  only  those 
specific  gaming  activities   permitted  in  the  state,  and  that  states 
not  be  obligated  to  negotiate  a  compact  to  allow  a  tribe  to 
operate  otherwise  prohibited  gaming  activities  merely  because  they 
are  "similar"  to  permitted  activities;  (2)  that  the  "good  faith" 
negotiation  obligation  apply  evenly  to  both  states  and  tribes;  and 
(3)  that  IGRA  be  clarified  to  ensure  that  the  state's  governor  has 
an  absolute  right  to  bar  gaming  on  property  taken  into  trust 
subsequent  to  the  effective  date  of  IGRA. 

Unfortunately,  S.487  accomplishes  none  of  the  above  policy 
goals.   Instead,  the  bill  provides  a  federalized  "fast-track" 
compacting  process,  designed  to  sidestep  the  interests  and  laws  of 
the  states.   I  am  especially  disappointed  by  the  failure  of  the 
bill  to  acknowledge  the  restriction  on  the  scope  of  gaming 
articulated  by  the  courts  in  the  Rumsey,    Cheyenne  River  Sioux   and 
Coeur  D' Alene   decisions.   As  you  know,  in  Rumsey  v.    Wilson,    I 
consistently  maintained,  and  ultimately  prevailed  on  the  point, 
that  California  need  offer  no  gaming  to  tribes  other  than  what  it 
permits  others  in  the  state.   "Similar"  gaming  activities,  not 
permitted  to  others  in  California,  are  not  the  appropriate  subject 
of  negotiation.   Yet,  failure  to  incorporate  this  clear  standard 
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into  your  bill  invites  continued,  protracted  litigation,  initiated 
by  the  tribes,  over  what  gaming  activities  should  be  included  in  a 
compact . 

Additionally,  S.487  simply  eliminates  the  "good  faith" 
defense,  rather  than  applying  the  obligation  evenly.   This  is 
especially  disturbing  given  that  the  bill  does  not  provide  the 
scope  of  gciming  limitation  sought  by  the  governors  and  the  states, 
so  as  to  reduce  litigation.   In  this  regard,  the  current  IGRA  is 
superior  to  the  bill,  as  it  does  not  permit  class  III  gaming  to  be 
forced  upon  a  state  when  the  state  has  negotiated  in  good  faith. 
Reliance  by  a  state  upon  its  own  criminal  laws  is  indisputably 
"good  faith" . 

Further,  S.487  fundamentally  alters  the  process  of 
compacting,  providing  the  tribes  with  a  guaranteed  means  of 
bypassing  the  states  altogether.   The  bill  provides  a  fixed  period 
of  time,  150  days,  in  which  the  tribe  would  negotiate  with  the 
state,  and  upon  the  expiration  of  the  time  period,  the  tribe  may 
go  to  the  Secretary  of  Interior  for  a  compact.   This  bill  thus 
provides  the  tribes  with  an  incentive  to  let  the  clock  run,  and  a 
disincentive  to  negotiate  seriously  with  the  state  over  key 
issues,  such  as  scope  of  gaming,  the  extent  of  regulation,  gaming 
locations  and  environmental  and  land  use  concerns.   The  Secretary, 
who  acts  as  a  trustee  for  the  tribes,  and  who  has  no  obligation  to 
the  interests  of  the  states,  may  be  expected  to  adopt  gaming 
procedures  to  the  complete  advantage  of  the  tribes . 

As  much  of  the  Indian  gaming  litigation  has  revolved  around 
the  question  of  the  operation  of  slot  machines  and  video  gambling 
devices,  I  have  cause  to  worry  that  S.487  serves  the  ends  of  the 
tribes  at  the  expense  of  the  states  that  broadly  prohibit  such 
devices.   Currently,  IGRA  allows  for  an  sxcsption  to  the  federal 
Johnson  Act  prohibition  on  the  use  of  a  slot  machine  or  gambling 
device  in  Indian  country  only  when  the  device  is  ( 1 )  legal  in  the 
state  and  (2)  operated  pursuant  to  a  tribal-state  compact.   S.487, 
however,  eliminates  the  requirement  that  the  device  he  legal  in 
the  state.   Thus,  the  use  of  such  a  device  pursuant  to  a  compact 
entered  into  by  a  governor  —  or  the  Secretary  —  would  be 
permitted  under  federal  law  notwithstanding  that  it  is  illegal  in 
the  state.   This  is  a  significant  and  disturbing  change  with 
implications  affecting  federalism  and  the  Tenth  Amendment. 

Finally,  I  am  strongly  opposed  to  S.487's  elimination  of 
governors'  ability  to  prevent  the  placing  into  trust  off- 
reservation  lands  for  the  purposes  of  gaming.   As  you  recall,  one 
of  the  NGA's  principal  policy  objectives  was  to  strengthen,  not 
weaken,  the  ability  of  a  governor  to  object  to  and  stop  taking  of 


545 


The  Honorable  John  McCain 
June  12,  1995 
Page  Three 


such  lands  into  trust  for  gaming-related  purposes.   S.487  turns 
the  matter  over  exclusively  to  the  Secretary  who  need  only 
"review"  the  governor's  recommendations.   The  federal  taking  of 
land  in  the  state  domain  or  its  removal  from  the  state's  civil 
jurisdiction  is  serious  enough,  but,  when  the  purpose  is  for 
gaming,  the  matter  may  have  profound  implications,  particularly  in 
metropolitan  areas,  and  on  the  general  non-Indian  population.   I 
believe  constitutional  objections  to  the  existing  language  in  IGRA 
can  be  overcome,  but  it  cannot  be  at  the  expense  of  the  states. 

Based  on  the  foregoing,  I  must  strongly  oppose  the  passage  of 
S.487,  and  will  urge  my  fellow  Governors  to  do  the  same.   As  you 
know,  I  supported  and  voted  for  S.  555,  the  current  IGRA,  in  the 
United  States  Senate  in  1988.   I  have  since  been  surprised,  as 
have  many  of  our  colleagues  and  former  colleagues,  that  the  Act 
has  resulted  in  so  much  misunderstanding,  litigation  and  friction 
between  the  tribes  and  states.   The  solution,  however,  is  not  to 
write  the  states  out  of  the  process.   S.487,  unfortunately,  does 
just  that. 

Again,  I  regret  I  am  unable  to  join  you  in  Washington  on  June 
22,  but  please  do  not  hesitate  to  call  on  me  at  any  time  if  I  may 
be  of  assistance. 

Sincerely, 


PETE  WILSON 
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PO    BOX   1976  HAVASU  LAKE.  CA  92363    •    (619)858-42  19       Fax    (6  1 9)  8S8-5400 

June  20,  1995 

The  Honorable  John  McCain,  Chairman 

Committee  on  Indian  affairs 

US  Senate 

838  Senate  Hart  Building 

Washington,  DC  20510 

Dear  Chairman  McCain; 

We  are  writing  to  express  our  deep  appreciation  for  the  tremendous  amount  of  time  and 
energy  you  have  spent  on  the  subject  of  Indian  tribal  gaming. 

The  Chemehuevi  Indian  Tribe  of  Havasu  Lake,  California,  has  reviewed  your  bill,  S.487, 
and  believe  that  it  is  a  reasonable  approach  to  the  problems  that  have  been  identified  in 
three  major  areas:  minimum  federal  standards,  tribal/state  compacting,  and  codification  of 
the  definitions  of  gaming  as  developed  by  the  National  Indian  Gaming  Commission. 

As  a  general  matter,  the  Tribe  does  not  believe  that  it  is  necessary  to  amend  the  Indian 
Gaming  Regulatory  Act,  primarily  because  we  believe  that  opening  IGRA  to  amendment 
could  result  in  a  great  deal  of  mischief  The  tribe  also  has  concerns  about  certain 
provisions  of  S,  487  on  which  we  will  be  commenting  during  the  hearing  process 
However,  the  Tribe  appreciates  your  concern  about  minimum  federal  standards  and  we 
believe  that  the  proposed  legislation  represents  a  fair  compromise  between  the  competing 
concerns  that  have  arisen  with  respect  to  certain  aspects  of  Indian  gaming 

The  Tribe  views  S  487  as  the  culmination  of  the  process  that  you  and  Vice  Chairman 
Inouye  began  two  years  ago  and  we  reiterate  our  sincere  thanks  to  you  and  the  Committee 
stafT  for  your  unfailing  attention  and  commitment  to  this  important  subject  We  look 
forward  to  working  with  you  in  the  coming  months  on  this  important  legislation 


Ronald  D  Escobar.  Vice  Chairman 
Chemehuevi  Tribal  Council 


cc  Tribal  Council 
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CHEM.  R.  NO.  9S-06-D 

A  resolution  of  the  Tribal  Council  of  the  Chemehuevi  Indian  Tribe  requesting  that  the 
Senate  Committee  on  Indian  Affairs  hold  additional  fleld  hearings  on  Senate  Bill  487 
to  accept  testimony  from  elected  Tribal  Officials  on  amendments  to  the  Indian  Gaming 
Regulatory  Act. 

WHEREAS,  the  Chemehuevi  Indian  Tribe  is  a  federally  recognized  Indian  Tribe,  organized 
under  Section  16  of  the  Indian  Reorganization  Act  of  1934,  and 

WHEREAS,  pursuant  to  the  Indian  Reorganization  Act,  the  Tribe  has  adopted  a  Constitution 

which,  as  subsequently  amended,  has  been  approved  by  the  Secretary  of  the  Interior,  and 

WHEREAS,  under  the  Tribe's  Constitution  the  governing  legislative  body  of  the  Tribe  is  the 
Chemehuevi  Tribal  Council,  and 

WHEREAS,  Article  VI,  Section  2(d),  of  the  Chemehuevi  Constitution  authorizes  the  Tribal 
Council  to  "promulgate  codes  or  ordinances  on  land,  water,  and  such  other  subjects  as  the 
activity  of  the  Tribe  may  require  and  as  are  not  inconsistent  with  this  Constitution,  subject  to 
any  required  approvals  of  the  United  States  Secretary  of  the  Interior        ."'  and 

WHEREAS,  pursuant  to  this  authority,  the  Tribal  Council  has  adopted  a  gaming  Ordinance, 
comprehensively  regulating  gaming  activities  on  the  Chemehuevi  Indian  Reservation,  and 

WHEREAS,  the  Tribe's  Gaming  Ordinance  has  been  approved  by  the  Chairman  of  the 
National  Indian  Gaming  Commission,  pursuant  to  the  Indian  Gaming  Regulatory  Act,  and 

WHEREAS,  the  Tribe  owns,  operates,  and  comprehensively  regulates  a  gaming  facility  or 
casino  on  its  Reservation,  and 

WHEREAS,  Senator  McCain  and  Senator  Inouye  have  introduced  Senate  Bill  487  which 
seeks  to  amend  the  Indian  Gaming  Regulatory  Act,  and 

WHEREAS,  Senator  McCain,  as  Chairman  of  the  Senate  Committee  on  Indian  Affairs,  has 
scheduled  a  joint  hearing  with  the  House  Subcommittee  on  Native  American  and  Insular 
Artairs  on  Senate  Bill  487,  and 
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WHEREAS,  in  order  to  obtain  the  maximum  participation  from  gaming  Tribes,  who  are 
going  to  be  affected  by  the  amendments,  the  Chemehuevi  Indian  Tribe  believes  that  the  Senate 
Committee  on  Indian  Affairs  and  the  House  Subcommittee  on  Native  American  and  Insular 
Affairs  should  hold  joint  hearings  throughout  the  United  States  in  those  locations  where  a 
high  concentration  of  Indian  Gaming  Facilities  are  located  to  allow  the  gaming  Tribes  an 
opportunity  to  have  meaningfijl  input  and  offer  testimony  on  the  proposed  amendments,  and 

WHEREAS,  the  Chemehuevi  Indian  Tribe  believes  that  the  only  amendments  that  should  be 
made  to  the  Indian  Gaming  Regulatory  Act  are  those  that  would  allow  an  Indian  Tribe  to  go 
directly  to  the  Secretary  of  the  Interior  for  a  Class  III  Gaming  Compact  in  those  instances 
where  the  State  refused  to  negotiate  or  conclude  a  Class  III  Compact  with  an  Indian  Tribe 
after  being  requested  to  do  so 

NOW  THEREFORE  BE  IT  RESOLVED  that  the  Tribal  Council  for  the  Chemehuevi 
Indian  Tribe  urges  Senators  McCain  and  Inouye  and  the  Members  of  the  Senate  Committee 
on  Indian  Affairs  and  the  House  Subcommittee  on  Native  American  and  Insular  Affairs  to 
hold  additional  hearings,  including  hearings  throughout  the  United  States  in  area  where  a  high 
concentration  of  gaming  Tribes  are  located  to  accept  testimony  on  Senate  Bill  487  from  those 
Tribal  officials  or  leaders  of  those  Reservations  who  will  be  directly  impacted  by  the 
amendments 

BE  IT  FURTHER  RESOLVED  that  the  Chemehuevi  Indian  Tribe  urges  the  Senate 
Committee  on  Indian  Affairs  and  the  House  Subcommittee  on  Native  American  and  Insular 
Affairs  to  only  amend  the  Indian  Gaming  Regulatory  Act  to  allow  Indian  Tribes  to  go  directly 
to  the  Secretary  of  the  Interior  for  a  Class  HI  Gaming  Compact  where  as  State  fails  or  reftises 
to  negotiate  such  a  Compact  in  good  faith  with  an  Indian  Tribe  after  being  requested  to  do 


CERTIFICATION 

The  foregoing  resolution  was  presented  at  a  regular  Chemehuevi  Tribal  Council  meeting  held 
on  the  24th  day  of  June  1995,  with  quorum  of  the  Council  present,  and  adopted  by  a  vote  of 
9  FOR,  0  AGAINST,  0  ABSTAINED,  pursuant  to  a  motion  made  by  Ronald  D  Escobar 
and  seconded  by  Candice  Chandler 

Matthew  Leivas,  Sr ,  Chairman  Irene  I.  Kellywood,  Secretary*^ reasurer 
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The  Honorable  John  S.  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate 
838  Hart  Office  Building 
Washington,  D.C.    20510 

The  Honorable  Elton  Gallegly,  Chairman 
Subcommittee  on  Native  American  and  Insular  Affairs 
U.  S.  House  of  Representatives 
2441  Raybum  Office  Building 
Washington,  D.C.    20515 

Dear  Chairman  McCain  and  Gallegly: 

In  response  to  yesterday's  testimony  before  the  Joint  Economic  Committee  of  the  United 
States  Senate  Committee  on  Indian  Affairs  and  the  House  Subcommittee  on  Native  American  and 
Insular  Affairs,  I  would  like  to  express  the  Navajo  Nation's  views  on  Indian  gaming. 

Indian  gaming  is  not  merely  a  matter  of  revenues  and  economics.  It  encompasses  issues 
of  sovereignty,  government-to-government  relations,  and  the  recognition  of  the  right  of  Indian 
tribes  to  determine  and  direct  their  own  course.  Indian  gaming  offers  tribes  the  means  to 
generate  revenue  that  can  be  used  to  provide  needed  services  to  people  who,  in  many  cases,  live 
in  desperate  conditions.  Revenues  generated  by  gaming  are  used  to  fund  services  that  need  not 
be  funded  by  state  or  federal  sources;  thereby,  strengthening  a  tribe's  independence  and  its  ability 
to  determine  its  own  direction.  Such  a  policy  is  consistent  with  the  doctrine  long  held  by  the 
United  States  and  reiterated  by  the  Department  of  Justice  earlier  this  month  that  Indian  tribes  are 
sovereign  entities  entitled  to  determine  their  own  destinies,  within  federal  law,  and  entitled  to 
respect  and  recognition  on  a  government-to-government  basis.  (See  attached  policy  memorandum 
from  the  Office  of  the  Attorney  General,  Department  of  Justice,  June  1,  1995.) 

Although  the  Navajo  Nation  has  chosen,  at  this  time,  not  to  engage  in  Indian  gaming,  the 
Navajo  Nation  strongly  supports  Indian  gaming  as  a  means  to  further  tribal  self-determination 
for  any  Indian  tribe  that  chooses  to  take  advantage  of  that  opportunity.  The  Navajo  Nation  urges 
Congress  to  continue  its  support  of  tribal  self-determination  and  sovereignty  by  continuing  to 
support  Indian  gaming  as  an  option  available  to  Indian  tribes  to  further  those  goals. 

The  Honorable  John  S.  McCain,  Chairman 

United  States  Senate  Committee  on  Indian  Affairs 
The  Honorable  Elton  Gallegly,  Chairman 

House  Subcommittee  on  Native  American  and  Insular  Affairs 
Page  2 


NATION 


Albert  A.  Hale 
President 
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June  21,  1995 


The  Honorable  John  McCain.  Chairman 

The  Honorable  Daniel  K.  inouye,  Vice-Chairman 

United  States  Senate 

Committee  on  Indian  Affairs 

Washington,  D.C.    20510-6450 

Dear  Senators  McCain  and  Inouye: 

We  are  writing  to  comment  on  the  Indian  Gan.ing  Regulatory  Act  Amendments  Act  of 
1995,  S.  487,  in  anticipation  of  the  June  22,  1995  committee  hearing.  We  have  participated 
in  the  amendment  process  from  the  beginning  and,  as  a  result,  have  communicated  our 
thoughts  and  comments  to  you  on  the  various  drafts  of  bills  that  have  been  considered.  We 
are  committed  to  working  witli  you  to  develop  a  bill  that  fairly  and  appropriately  deals  with 
the  issues  facing  both  the  states  and  tribes. 

As  we  most  recently  indicated  in  our  April  19,  1995  letter  to  you,  a  principal  concern 
is  that  S.  487  apparently  fails  to  require  that  minimum  standards  promulgated  by  the 
Commission  apply  to  existing  compacts.  Although  prior  drafts  of  the  bill  included  such  a 
provision,  the  current  bill  inadequately  addresses  the  subject.  Under  the  current  language, 
compacts  entered  into  before  enactment  of  the  statute  will,  during  the  period  the  compact  is 
in  effect,  remain  lawful  notwithstanding  the  requirements  imposed  by  S.  487,  including  the 
minimum  standards.  Thus,  it  appears  that  the  minimum  standards  would  not  apply  to 
existing  compacts  until  those  compacts  are  renegotiated.  If  so,  this  would  not  promote  and, 
indeed  is  contrary  to,  the  important  concept  of  uniformity  in  regulation  sought  in  prior  drafts 
of  the  bill.  Also,  where,  as  in  Minnesota,  there  is  no  termination  date  to  the  compacts,  the 
minimum  standards  would  never  apply  under  such  circumstances  unless  the  state  and  tribe 
voluntarily  agreed  to  renegotiate.  The  bill's  grandfather  clause  should  be  amended  to 
expressly  state  that  the  minimum  standards  apply  to  gaming  conducted  under  existing 
compacts. 

In  addition,  we  have  attached  to  this  letter  proposed  language  that  would  provide  for  a 
process  by  which  a  state  and  tribe,  together,  can  agree  on  the  applicable  standards  that 
comply  with  federal  law  and  on  who  is  responsible  for  the  enforcement  or  oversight  of  such 
standards.  Our  prior  comments  and  testimony  have  detailed  how  Indian  gaming  impacts  both 
tribes  and  states.  As  such,  it  is  essential  that  both  tribes  and  slates  be  true  partners  in 
determining  the  appropriate  standards  and  who  is  responsible  for  their  enforcement  and 
oversight.  We  urge  the  Committee  to  amend  the  language  of  S.  487  to  incorporate  the 
suggested  language. 

We  also  note  that  the  advisory  committee  formed  under  the  bill  to  recommend  the 
minimum  standards  to  the  National  Indian  Gaming  Commission  include  only  two  state 
representatives  on  a  seven  member  committee.    We  propose  that  the  states  have  equal 
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representation  with  their  tribal  counterparts,  who  have  three  representatives  on  this  panel. 
Minimum  standards  are  of  great  concern  to  states,  as  well  as  the  tribes,  and  should  be  drafted 
by  the  advisory  committee  with  an  equal  number  of  tribal  and  state  representatives. 

An  additional  very  troubling  aspect  of  S.  487  is  the  deletion  of  a  governor's  authority 
as  it  relates  to  gaming  on  lands  acquired  in  trust  after  the  effective  date  of  the  Indian  Gaming 
Regulatory  Act  ("IGRA").  This  bill  deletes  a  governor's  audiority  to  "concur"  with  the 
Secretary  on  a  decision  to  acquire  such  land  in  trust  for  the  purpose  of  gaming.  The  current 
version  calls  for  the  Secretary  to  only  "review"  recommendations  of  a  Governor,  along  with 
those  of  other  state  and  local  officials.  Thus,  important  considerations  relating  to  a  particular 
state's  gambling  policy  would  only  have  the  weight  the  Secretary  may  care  to  give.  The 
Secretary,  who  is  in  a  trust  relationship  with  Indian  tribes,  could  entirely  ignore  important 
state  concerns.  Indian  gaming  on  after-acquired  land  is  of  such  importance  to  state  public 
policy  that  the  governors'  authority  to  concur  must  be  retained. 

Furthermore,  this  new  language  arguably  only  applies  to  lands  taken  into  trust  after 
enactment  of  the  bill  while  existing  law  applies  to  lands  taken  into  trust  after  October  17, 
1988,  the  effective  date  of  IGRA.  Consequently,  if  the  language  were  read  this  way,  lands 
taken  into  trust  between  October  17,  1988  and  the  date  of  enactment  of  the  bill  would  not  be 
subject  to  die  approval  requirements  of  the  bill.  It  would  be  very  helpful  to  clarify  that  the 
necessary  approvals  must  be  obtained  for  any  lands  acquired  after  October  17,  1988. 

Another  public  policy  concern  stems  from  a  substantive  modification  of  IGRA  that 
would  allow  for  the  continued  play  of  a  Class  III  game,  despite  a  change  in  state  law  enacted 
after  the  approval  of  a  compact.  The  State  of  Minnesota,  consistent  with  the  requirements  of 
existing  IGRA,  has  taken  the  position  in  its  22  compacts  with  the  Minnesota  tribes  that  a 
change  in  state  law  affects  the  tribes'  ability  to  conduct  a  gaming  activity,  even  if  the  gaming 
is  authorized  by  the  compact.  Under  the  current  bill,  subsequent  changes  in  state  law  would 
never  affect  existing  compacts.  It  is  important  diat  states  retain  their  authority  to  effectively 
and  meaningfully  implement  public  policy  throughout  the  state  as  gambling  policy  may 
change  over  time. 

The  bill  also  adopts  a  new  method  of  compacting  should  a  state  and  tribe  fail  to 
complete  a  compact.  If,  after  150  days,  the  state  and  tribe  should  fail  to  agree  on  a  compact, 
the  Secretary  has  authority  to  approve  a  compact,  including  the  scope  of  gaming  allowed. 
This  version  of  the  bill  eliminates  the  power  of  the  federal  district  courts  to  adjudicate  scope 
of  gaming  issues  and  gives  the  authority  to  the  Secretary.  In  so  doing,  as  indicated  above,  it 
takes  away  the  important  right  of  states  and  tribes  to  have  a  court  hearing.  Moreover,  the 
Secretary  is  in  a  trust  relationship  with  the  Indian  tribes.  Given  this  relationship,  the 
Secretary's  decisions  must  be  made  with  that  trust  status  in  mind.  This  could  lead  to 
potential  conflicts  and  the  possibility  that  the  trust  relationship  may  result  in  decisions 
without  the  benefit  of  an  impartial  decision  maker.  Deleting  the  federal  district  courts' 
jurisdiction  is  a  disservice  to  both  states  and  tribes;  it  removes  an  appropriate  and  traditional 
forum  for  the  adjudication  of  factual  and  legal  questions. 
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Moreover,  while  the  bill  does  retain  federal  district  court  jurisdiction  to  enforce  a 
compact,  it  grants  that  jurisdiction  exclusively  to  the  United  Slates  District  Court  for  the 
District  of  Columbia.  Such  a  requirement  unduly  burdens  both  a  state  and  a  tribe  with  excess 
litigation  costs.  Mandating  litigation  in  the  District  of  Columbia  will  cause  unnecessary 
travel,  lodging  and  other  expenses.  It  would  allow  for  more  expeditious  and  cost  effective 
litigation  to  maintain  the  current  ability  for  states  and  tribes  to  sue  for  compact  enforcement 
in  the  federal  district  court  where  the  alleged  violations  occurred. 

A  inatter  of  further  concern  involves  the  National  Indian  Lottery  proposed  by  the  Coeur 
d'Alene  Tribe  of  Plummer,  Idaho.  Current  law  requires  that  Class  III  gaming  is  only  lawful 
if  conducted  "on  Indian  lands"  and  if  the  gaming  is  located  in  a  state  that  permits  such 
gaming  for  any  purpose,  by  any  person,  organization  and  entity  and  conducted  in 
conformance  with  a  tribal  state  compact.  As  you  are  aware,  the  Coeur  d'Alene  Tribe 
announced  its  plans  to  conduct  a  National  Indian  Lottery.  Players  in  36  states  and  the 
District  of  Columbia  would  buy  tickets  from  the  tribe's  Idaho  reservation  over  the  telephone 
using  credit  cards  and  an  800  telephone  number.  This  gambling  activity  will  not  take  place 
"on  Indian  lands"  because,  among  other  things,  the  purchaser  is  not  located  on  Indian  land. 
The  lottery  does  not  comport  with  either  the  letter  or  the  intent  of  IGRA. 

In  an  effort  to  resolve  this  problem  without  the  time  and  expense  of  protracted 
litigation,  the  bill  should  clarify  the  term  "on  Indian  lands"  consistent  with  the  meaning  and 
purpose  of  IGRA.  To  that  end,  we  propose  that  you  add  to  S.  487  the  language  from 
H.R.  15 12  and  require  the  player  of  Class  III  gaming  be  "physically  present  at  the  gaming  on 
the  lands  with  respect  to  which  the  gaming  is  authorized. " 

Last,  as  defined  in  S.  487,  a  gambling  device  does  not  include  a  technological  aid  to 
Class  II  gaming  that  is  approved  by  the  Commission.  As  such,  it  appears  that  the 
Commission  could  arguably  exempt  a  Class  III  machine  from  regulation  by  determining  it  is 
a  technological  aid.  Such  a  result  could  severely  undermine  state  public  policy.  Indeed,  the 
machines  may  not  otherwise  be  authorized  by  state  law,  or  if  so  authorized,  their  operation 
would  not  be  subject  to  a  compact  and  the  regulation  incidental  thereto. 

We  appreciate  the  opportunity  to  address  our  concerns  and  will  continue  to  work  with 
your  staff  and  other  stale  and  tribal  representatives  on  this  important  matter.  Again,  thank 
you  for  continued  effort  in  this  regard. 


vy^'V.\^>>. 


«^X:^^  .^. 


ARNE  H.  CARLSON  HUBERT  H.  HUMPHRE 

Governor  Attorney  General 

Attach. 

cc:      Senator  Paul  Wellstone  (with  attach.) 
Senator  Rod  Grams  (with  attach.) 
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REVIEW  OF  EXISTING  COMPACTS 

(a)  At  any  time  after  the  Federal  Indian  Gaming  Regulatory  Commission  has  been 
sworn  in  and  regulations  have  been  promulgated  for  the  implementation  of  the  Act  as 
amended,  the  Commission  shall  notify  each  Indian  tribe  and  State  which,  prior  to 
enactment  of  this  Act,  entered  into  a  compact  that  was  approved  by  the  Secretary,  that 
the  compact  must  be  submitted  to  the  Commission  for  its  review  within  60  days  of  such 
notification.  Any  such  compact  shall  be  valid  under  this  Act  and  shall  remain  in  full 
force  and  effect  in  accordance  with  its  terms  pending  review  of  the  compact  by  the 
Commission. 

(b)  If  the  Commission  should  determine  that  a  compact  fails  to  meet  the 
regulatory  licensing  and  internal  control  requirements  of  sections  7(c)  and  10  of  this  Act 
and  any  regulations  promulgated  by  the  Cnmmissinn.  then  the  Commission  shall  so 
notify  the  Indian  tribe  and  the  State  and  the  Indian  tribe  and  the  State  shall  in  accordance 
with  section  12(a)(4)(i)-(iii>  and  (vi)  amend  such  compact  to  (i)  provide  for  regulatory. 
licensing  and  internal  controls  standards  which  meet  or  exceed  the  requirements  imposed 
by  this  Act  and  any  regulations  promulgated  by  the  Commission,  and  (ii)  allocate 
between  the  Indian  tribe  and  State  the  respective  responsibilities  for  such  regulation, 
licensing  and  the  maintenance  of  internal  controls. 

(c)  The  Commission's  determination  that  a  compact  fails  to  meet  the  regulatory 
licensing  and  internal  control  requirements  of  sections  7(c)  and  10  of  this  Act  and  any 
regulations  promulgated  by  the  Commission,  shall  not  invalidate  other  provisions  of  the 
compact,  and  such  other  provisions,  including  any  special  conditions  or  waivers  or 
obligations  incident  thereto,  shall  remain  in  full  force  and  effect. 

(d)  If.  within  30  days  of  notice  of  non-compliance  by  the  Commission,  the  Indian 
tribe  and  state  fail  to  agree  to  amend  the  compact  to  provide  for  the  above-referenced 
standards  or  allocation  of  responsibilities,  then  the  Commission  shall,  in  accordance  with 
the  minimum  requirements  of  the  Act  and  Commission  regulations,  establish  regulatory, 
licensing  and  internal  control  requirements  and  have  exclusive  responsibility  for  such 
regulation,  licensing  and  maintenance  of  internal  controls.  The  requirements  imposed 
by  the  Commission  and  the  Commission's  exclusive  responsibility  for  regulation, 
licensing  and  maintenance  of  internal  controls  shall  remain  in  effect  until  the  Indian  tribe 
and  state  reach  agreement  pursuant  to  paragraph  b  of  this  section. 
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11S\  N.  state  Street 

P.O.  Box  39 

Redwood  Valley,  Ca.  95470 

707-485-8723  (phone) 

707-485-1247  (fax) 


TESTIMONY  -  To  be  part  of  Congressional  Record 

IN  SUPPORT  OF  INDIAN  GAMING 
Re:  Senate  Hearings  of  June  22,  1995 

The  Coyote  Valley  Tribe  is  a  small  federally-recognized  Porno  Indian  community  (under  250 
members)  just  145  miles  north  of  San  Francisco.  Prior  to  the  establishment  of  our  Indian  Gaming 
training  facility,  economic  conditions  were  at  poverty  level.  Most  adult  on-reservation  residents 
were  on  public  assistance.    We  have  reversed  these  grim  statistics  in  less  than  one  year. 

Indian  Gaming  is  providing  jobs  for  our  people,  many  of  whom  have  never  been  able  to  secure 
employment  in  this  area  before.  Revenues  from  Indian  Gaming  have  impacted  every  household 
on  the  reservation  in  a  constructive  way.  Jobs  and  training  opportimities  at  our  facility  have 
increased  the  self-esteem  of  Indian  parents,  substance  abuse  and  alcoholism  is  being  reduced 
significantly,  payroll  taxes  are  being  paid,  including  State  and  Federal  Unemployment,  and 
Disability  Insurance.  The  vendors  who  provide  goods  and  services  to  our  business  have 
increased  their  revenues  and  are  supportive  of  our  right  to  self-govemment/self-regulation,  in 
accordance  with  the  free-enterprise  system,  and  of  Indian  Self-Determination. 

Shodakai  Coyote  Valley  Casino  is  now  one  of  the  leading  employers  in  Mendocino  County,  and 
for  the  first  time  in  tribal  history.  Coyote  Valley  can  be  a  significant  factor  in  community  affairs 
and  in  future  tourism  development.  We  are  member  of  the  Ukiah  Chamber  of  Commerce. 

To  those  who  moralize  that  gambling  is  a  sin,  we  believe  that  poverty  and  the  proposed 
enforcement  of  dependc  "v  on  public  welfare,  which  the  closure  of  our  gaming  facil'   ■  would 
bring  about,  especially  upon  an  akeady  overtaxed  national  economy  would  be  is  MUCH  greater 
sin. 

THE  PROTECTION  OF  OUR  TRIBAL  SOVEREIGNTY  IS  IMPORTANT  TO  HOW  OUR 
NATION  AS  A  WHOLE  IS  VIEWED  BY  THE  WORLD. 

In  Support  of  Indian  Gaming, 

,/;.,,      /■   ....  ^'  /I. 
Doris  Renick,Tribal  Chairperson 
COYOTE  VALLEY  TRIBAL  COUNCIL 
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GENERAL  COUNCIL 

and 
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Gaming  Commission 


June  13,  1995 


The  Honorable  John  McCain 
Senate  Conunittee  on  Indian  Affairs 
838  Hart  Senate  Office 
Washington,  D.C.  20515-3702 

To  The  Honorable  John  McCain: 

We  are  writing  to  bring  you  some  good  news  and  to  ask  for  your  support  of  Indian 
gaming  on  the  Umatilla  Indian  Reservation.  As  you  may  know,  since  its  grand  opening 
in  March,  the  Wildhorse  Gaming  Resort  has  been  a  great  success.  During  that  month, 
over  66,000  people  visited  Wildhorse.  Since  then  an  average  of  over  40,00  customers 
have  passed  through  the  doors  of  the  casino  every  month.  We  expect  Wildhorse  to 
continue  to  enhance  the  tourist  trade  in  Pendleton. 

The  entire  Pendleton  area  benefits  from  the  economic  growth  sparked  by  the  opening  of 
Wildhorse.  In  order  to  meet  the  demand  of  so  many  patrons,  Wildhorse  must  hire  a 
substanHal  number  of  staff  and  purchase  many  goods  and  services.  Currently  263 
people  are  employed  at  the  Resort,  93  of  whom  are  non-Indian,  63  of  whom  are 
members  of  other  federally  recognized  tribes,  and  107  of  whom  are  Umatilla  tribal 
members.  The  jobs  provide  the  newly  employed  with  money  that  they  spend  in  local 
businesses  ar;d  pay  in  taxes.  Moreover,  the  burden  of  providing  unemployment  and 
other  services  to  the  newly  employed  has  been  lifted  from  local  government.  Local 
businesses  also  have  increased  their  volume  by  providing  the  casino  with  goods  and 
services. 

All  this  is  now  threatened.  A  bill  has  been  introduced  in  Congress  that  would  severely 
limit  Indian  gaming  and  significantly  reduce  or  eliminate  the  business  of  Wildhorse. 
Congressman  Solomon  of  New  York  recently  introduced  H.R.  1512  m  the  House  of 
Representatives.  If  passed,  this  bill  would  subject  on-reservation  gaming  to  state  law, 
would  generally  allow  tribes  to  conduct  only  games  specifically  permitted  by  the  state 
for  commercial  purposes,  and  even  then,  only  under  the  state  laws  and  regulations  that 
apply  generally  to  non-lndian  gaming  in  the  state.  The  effect  of  the  bill  would  be  to 
destroy  Indian  gaming  across  the  Nation  -  including  at  Wildhorse. 
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In  contrast.  Senator  McCain  from  Arizona  and  Senator  Inouye  of  Hawaii  have 
introduced  a  bill  in  the  Senate  aimed  at  improving  the  regulatory  process  for  Indian 
gaming  while  permitting  it  to  continue.  S.487  would  amend  the  Indian  Gaming 
Regulatory  Act  (IGRA)  -  the  federal  law  that  authorizes  Indian  gaming  to  revamp  the 
National  Indian  Gaming  Commission  and  establish  a  minimum  regulatory  standard  for 
all  tribes.  The  bill  would  also  change  the  procedure  by  which  tribes  and  states  negotiate 
compacts  for  the  establishment  of  Indian  gaming.  The  bill  proposes  no  significant 
changes  in  the  scope  of  gaming  tribes  are  permitted  to  play  under  the  IGRA. 

For  most  trib>es  and  states,  IGRA  has  been  successful  because  it  requires  them  to  work 
together  -  to  decide  through  a  tribal-state  compact  the  terms  under  which  gaming  will 
be  undertaken  and  regulated.  Here  in  eastern  Oregon  we  have  an  example  of  one  of  the 
successes.  The  Confederated  Tribes,  the  surrounding  communities  and  the  State  of 
Oregon  have  been  able  to  forge  a  positive  partnership  to  pursue  Indian  gaming  for  the 
benefit  of  all.  Tliat  is  why  S.487  is  a  good  bill.  It  would  permit  Indian  gaming  to 
continue,  while  ensuring  that  it  is  properly  and  consistently  regulated.  Also,  it  would 
assure  that  beneficial  Indian  gaming  establishments  -  like  Wildhorse  -  have  the 
continued  opportunity  to  thrive. 

Many  local  community  leaders  were  enthusiastic  supporters  of  the  establishment  of  the 
Wildhorse  Gaming  Resort  because  of  the  benefits  it  could  bring  to  everyone  in  the 
region.   We  would  like  to  ask  for  you  help  again.   We  ask  you  to  write  your 
congressional  representatives  and  the  communities  in  the  Senate  and  House  of 
Representatives  that  will  be  considering  these  issues  in  support  of  S.487.  Let  them 
know  about  the  benefits  Wildhorse  is  bringing  to  our  area.  Explain  how  the  residents  of 
eastern  Oregon  understand  that  Indian  gaming  is  not  an  issue  for  Indians  alone,  but  for 
the  surrounding  communities  as  well. 

On  June  22  the  Senate  Committee  on  Indian  Affairs  and  the  House  Subcommittee  on 
Native  American  and  Insular  Affairs  will  be  holding  a  joint  hearing  on  S.487  and  related 
issues.  We  believe  it  would  assist  the  committees  greatly  if  they  could  have  the  benefit 
of  your  views  for  the  record  of  that  hearing. 

We  thank  you  for  your  support. 

Sincerely, 

CONFEDERATED  TRIBES  OF  THE 
UMATILLA  INDIAN  RESERVATION 


Donald  G.  Sampson,  Chairmai/ 
Board  of  Trustees 
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